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 Appellant S.C. (mother) appeals from orders dismissing dependency jurisdiction 

as to her children Grace C. and Angelo C. after relatives were appointed as legal 

guardians for the minors.  Mother claims that (1) the juvenile court abused its discretion 

by dismissing dependency, (2) the court improperly delegated discretion to the minors‟ 

legal guardians and therapist over visitation, and (3) respondent Alameda County Social 

Services Agency (Agency) failed to comply with the Indian Child Welfare Act of 1979 

(25 U.S.C.A. § 1901 et seq.) (ICWA).  We affirm. 
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I. 

FACTUAL AND PROCEDURAL 

BACKGROUND 

 The Agency filed a juvenile dependency petition pursuant to Welfare and 

Institutions Code section 300, subdivisions (b)
1
 (failure to protect) and (g) (no provision 

for support) on December 15, 2004, when Grace was less than a week old.  The petition 

(Case No. OJ04000155) alleged that mother and Grace tested positive for cocaine at the 

time of Grace‟s birth; that mother was on probation and had been previously incarcerated 

for drug sales; that mother had an “unstable, complicated home situation” that included a 

history of domestic violence; and that mother was unable to identify Grace‟s father.
2
  

Grace was adjudged a dependent child, and she was placed in the home of her maternal 

great-grandmother when she was five months old. 

 Mother gave birth to Angelo in March 2006.  He was not immediately made a 

dependent of the juvenile court.  Over the next year and a half, Grace was repeatedly 

continued as a dependent child following review hearings.  Mother was permitted an 

extended visit with Grace, and Grace was eventually placed with mother for about a year; 

mother received family maintenance services during that time. 

 The Agency received a general neglect referral as to both Grace and Angelo in 

July 2007, and an investigation revealed that mother might not have stable housing.  A 

supplemental petition (§ 387) was filed on August 28, 2007, alleging that Grace had been 

subject to neglect and that she had been exposed to domestic violence between mother 

and mother‟s boyfriend.  Grace was again placed with her great-grandmother. 

                                              
1
 All statutory references are to the Welfare and Institutions Code unless otherwise 

specified. 
2
 Mother later told the Agency she that believed Grace‟s father was A.S.; however, he 

denied paternity.  As of February 2007, his whereabouts were unknown, and he 

apparently never participated in the proceedings. 
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 At a hearing on August 29, 2007, Grace was ordered retained, and the Agency was 

authorized to detain Angelo.
3
  The next day, the Agency filed a petition as to Angelo 

(Case No. OJ07007882) pursuant to section 300, subdivisions (b) (failure to protect) and 

(j) (abuse of sibling), alleging that mother had placed both minors in dangerous situations 

while they were in her care.  Angelo was ordered detained, and was placed with Grace in 

the great-grandmother‟s home. 

 Following a hearing on September 8, 2008, the parties reached a settlement 

regarding disposition.  Pursuant to that settlement, the juvenile court sustained the 

section 387 petition (as amended at the hearing) as to Grace.  The court adjudged Angelo 

a dependent child pursuant to section 300, subdivisions (b) and (j).  Mother and Angelo‟s 

father waived their rights to family maintenance and family reunification services.  They 

also agreed to the appointment of the maternal great-grandmother and maternal great-

aunt as legal guardians for Grace and Angelo, and the juvenile court ordered the 

appointment after finding the appointment was in the best interest of the minors and after 

mother and Angelo‟s father signed letters of guardianship. 

 In an addendum report dated May 8, 2009, the Agency recommended that the 

juvenile court dismiss dependency as to the minors, and the juvenile court set the matter 

for a contested hearing after a mediation among the parties failed to result in an 

agreement regarding visitation. 

 A contested post-permanency review hearing was held over two days, on 

September 4 and October 30, 2009.  The juvenile court received into evidence five 

Agency social worker reports.  Those reports revealed that mother had “made significant 

progress in improving her personal circumstances,” and that she was recovering from 

substance abuse and pursuing “healthy personal goals.”  She was “generally . . . in 

compliance” with the visitation plan, which called for three visits each week, to be 

supervised by the legal guardians.  Maintaining the visitation schedule sometimes was 

                                              
3
 The juvenile court found at the hearing that Randy H. was the presumed father of 

Angelo.  Angelo‟s father participated in the dependency proceedings and opposed 

dismissal; however, he did not appeal. 
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“challenging for all the parties involved,” because various personal and business conflicts 

(including mother‟s school and work schedules) had caused the parties to miss various 

visits.  The visits took place at a fast food restaurant in Oakland, a location that was often 

“crowded and chaotic.”  Mother found the legal guardians “not to be very flexible with 

the visitation arrangements because they ha[d] not agreed to many of the venues and 

activities suggested” by her.  The social worker reported that the legal guardians had 

offered “some flexibility” by including mother and Angelo‟s father in holiday plans, 

allowing mother to host Angelo‟s birthday party at her home, and agreeing to have visits 

at a local park of mother‟s choice.  The social worker did not find it necessary or 

desirable to dictate specific visitation arrangements, because the legal guardians were 

providing a safe and stable home for the minors, and they were making good faith efforts 

to follow court orders.  The minors and their legal guardians received weekly 

psychotherapy. 

 Mother testified at the September 4 hearing that she was able to see her children 

once during the week for two-hour visits, and on one Saturday each month.  She stated 

that she sometimes had difficulty setting up visits with her aunt and grandmother, and 

that they declined her request to arrange longer and more frequent visits with the minors.  

Mother also described times when she argued with the legal guardians about when and 

where to meet for visits, and she testified that her Saturday visits with the minors did not 

last for four hours, as she had expected they would.  Mother was concerned that if the 

juvenile court dismissed dependency jurisdiction, she might see her children less 

frequently.  As set forth more fully below (post, § II.B.), the court issued a detailed 

visitation order following the September 4, 2009 hearing.  The order explained how the 

parties were to contact one another to arrange visits and specified that mother would have 

one dinner visit and one therapeutic visit with the minors each week. 

 Between the hearing on September 4 and the hearing on October 30, mother 

started therapeutic visits on Wednesdays with her children, as contemplated by the 

juvenile court‟s September 4 visitation order.  Mother testified, “I have fun during the 

visits and I‟m able to learn skills that help me interact with my kids and I really look 
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forward to spending that time in a safe environment with my children.”  She also testified 

that she visited with the minors each Friday for two hours and that the visits had “been 

going well for the most part.”  Mother was still concerned that she might not be able to 

see her children if dependency was dismissed, because the “only way” she was able to 

visit with them was though “pressure from the Court.” 

 The child welfare worker assigned to the case testified that if dependency was 

dismissed, therapeutic visits could continue because the cost of visits was covered by the 

minors‟ Medi-Cal. 

 At the conclusion of the October 30, 2009 hearing, the juvenile court dismissed 

dependency jurisdiction as to the two minors.  The court also maintained the visitation 

order that it had issued on September 4 and made it the permanent order of the court in 

both of the minors‟ cases.  Mother timely appealed. 

II. 

DISCUSSION 

A. No Abuse of Discretion to Dismiss Dependency. 

 Mother argues that the juvenile court abused its discretion when it terminated its 

dependency jurisdiction.  Section 366.3, subdivision (a) provides that if “a relative of the 

child is appointed the legal guardian of the child and the child has been placed with the 

relative for at least 12 months, the court shall, except . . . upon a finding of exceptional 

circumstances, terminate its dependency jurisdiction and retain jurisdiction over the child 

as a ward of the guardianship, as authorized by Section 366.4.”  (Italics added.)  Mother 

contends that exceptional circumstances were present here because of the legal 

guardians‟ alleged “failure” to comply with visitation orders throughout the proceedings 

and because of “the complex visitation arrangement and adversarial relationship between 

[mother] and the guardians on the issue of visitation.” 

 We disagree that the evidence established that the legal guardians failed to comply 

with visitation orders.  At the time of the post-permanency review hearing, the legal 

guardians were providing mother with regular visitation as ordered by the court.  It is 

true, as set forth in the testimony highlighted by mother on appeal, that the parties often 
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had difficulty agreeing on the details of visits, partly because of the schedules of the legal 

guardians and mother, and partly because the parties apparently had difficulty 

communicating with one another.  The juvenile court attributed these problems in part to 

mother‟s “confusion,” and appeared skeptical that the legal guardians were entirely to 

blame as mother claimed, stating, “I just don‟t understand why it‟s so difficult, quite 

frankly, to have a discussion and set up a specific date and time and place.” 

 To address the parties‟ communication and scheduling issues, the juvenile court 

issued a detailed visitation order following the hearing on September 4, 2009.  Mother 

thanked the court for the “clarification regarding the visitation schedule,” stating that it 

would be helpful.  Indeed, when the post-permanency review hearing continued on 

October 30, mother testified that the visits held pursuant to the court‟s September 4 order 

had “been going well for the most part.”  The juvenile court likewise observed that the 

September 4 visitation order “appear[ed] to be working well.”  The court observed that “I 

think the family has shown that with such a carefully crafted and explicit visitation order 

in place, the visits do happen consistently.”  Although mother was still concerned that she 

would not get to visit her children absent continued dependency jurisdiction over the 

case, the juvenile disagreed, stating that “[t]he legal guardians do appear to be supportive 

of the mother‟s relationship with the children.  So I think the argument that dismissal 

would somehow end contact between the mother and her children or reduce that contact 

is a non-starter.” 

 Because the juvenile court‟s conclusion that the legal guardians supported 

continued visitation was supported by substantial evidence, we reject mother‟s argument 

that jurisdiction should have been maintained to oversee visitation.  (In re Twighla T. 

(1992) 4 Cal.App.4th 799, 806 [no abuse of discretion to dismiss dependency jurisdiction 

pursuant to § 366.3, subd. (a) where there was substantial evidence that legal guardian 
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cooperated in arranging visits].)
4
  The cases upon which mother relies in arguing to the 

contrary are inapposite.  In re K.D. (2004) 124 Cal.App.4th 1013, 1016, 1019, did not 

involve appointment of a relative of the minor as the guardian, a situation where the 

juvenile court is required to dismiss dependency absent exceptional circumstances.  

(§ 366.3, subd. (a).)  In In re Joshua S. (2003) 106 Cal.App.4th 1341, disapproved on 

another ground in In re Joshua S. (2007) 41 Cal.4th 261, 274, footnote 7, unlike here, it 

was undisputed that the legal guardians were unable to meet the children‟s needs without 

financial assistance, which might not be available if the court dismissed dependency.  (Id. 

at pp. 1353, 1356.)
5
 

 The question remains whether the juvenile court‟s visitation order impermissibly 

delegated discretion over visitation to the minors‟ therapist and legal guardians, an issue 

to which we now turn. 

B. No Improper Delegation Regarding Visitation. 

1. Background 

 At the conclusion of the contested post-permanency review hearing on October 30, 

2009, the juvenile court stated that it would maintain the visitation order it had issued on 

September 4.  The court also sought input from the parties on whether it should grant the 

legal guardians the discretion to decrease visits between the minors and mother.  The 

legal guardians‟ counsel suggested that the children‟s therapist be the person to 

recommend if visitation should be reduced.  Mother‟s counsel objected that because 

mother did not have direct contact with the minors‟ therapist, they risked getting into a 

                                              
4
 We also reject mother‟s argument that dependency jurisdiction was needed to ensure 

that therapeutic visits continued, because it was undisputed that the visits had started as 

scheduled and that the minors‟ Medi-Cal coverage would pay for the visits after 

dependency was dismissed. 
5
 As the juvenile court observed, although the court would no longer hold ongoing review 

hearings after it dismissed dependency jurisdiction, the court retained jurisdiction over 

the minors as guardianship wards, and mother was free to petition the court for a change 

in order if a problem with visitation developed.  (§§ 366.3, subd. (a), 388; In re 

Kenneth S., Jr. (2008) 169 Cal.App.4th 1353, 1358; In re K.D., supra, 124 Cal.App.4th at 

p. 1019.) 
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“ „he said-she said‟ situation.”  To address this concern, the juvenile court specified that 

any therapist recommendation would have to be put in writing, and that any reduction in 

visitation “truly has to be for good reasons.” 

 The juvenile court adopted the following visitation order in both of the minors‟ 

cases:  “The Court maintains the existing visitation orders made on 9/4/2009 which is as 

follows:  The parents to visit the minor the first Saturday of each month from 12 pm - 

4 pm commencing September 5, 2009.  The legal guardians will select the place where 

the visits will occur.  The place of the visits should be changed from time to time with no 

restrictions as to the place as long as it is within the local area.  [¶] The legal guardians to 

text the mother who will share the information with the father no later than the 6:00 pm 

on the Thursday prior to the Saturday visit and the legal guardians to text the mother the 

place where the visits will be occurring.  The parents may give their input as to where the 

visits to take place but the decision will be by the legal guardians.  [¶] . . . [¶] Therapeutic 

visits on Wednesdays between 1:30 pm – 3:30Pm between the minor and parents at a 

Better Way are ordered.  [¶] The Court orders weekly Friday dinner visits from 5:00 pm 

to 7:00 pm between the minor and parents.  The Court orders that the mother and legal 

guardians alternate the decision as to where the dinner will take place.  The mother will 

select the first dinner which will take place on 9/11/09 and then the legal guardian will 

cho[o]se where dinner will take place on 9/18/09 and so forth.  The parties to text each 

other no later than Wednesday 6pm.  The parties to inform each other of the selected 

place with the following specific information:  address, phone number and directions, if 

needed.  [¶] If there is a change in visits, the parties to write out the change of visits on 

paper, date it and sign it and each party have a copy of the change of visits.  [¶] The Court 

orders that the legal guardian[s] have discretion to expand the visits between the minor, 

mother or father or allow unsupervised visits between the minor, mother or father.  [¶] If 

the minor‟s therapist makes the recommendation of decreasing the visits, the therapist to 

make a good faith effort to communicate with the mother & father and to get input from 

the legal guardian.  The recommendation by the therapist to be in writing with a reason as 

to why that recommendation is being made and the mother to receive a copy of the letter 
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and with that letter the Legal guardian has discretion to decrease the visits between the 

minor, mother or father.  The letter to be addressed to legal guardian with carbon copy to 

mother.” 

2. No improper delegation of authority over visitation 

 Mother argues that the juvenile court unlawfully delegated the authority to reduce 

or terminate visits to the legal guardians and to the minors‟ therapist, an issue we review 

for abuse of discretion.  (In re M.R. (2005) 132 Cal.App.4th 269, 272.)  Assuming 

arguendo that this issue was not forfeited by mother‟s failure to object below on the 

grounds specified on appeal as respondent argues, it lacks merit. 

 Where a juvenile court orders visitation, the court shall specify the frequency and 

duration of visits.  (In re M.R., supra, 132 Cal.App.4th at p. 274.)  The time, place, and 

manner of visitation may be left to the legal guardians, but the guardians shall not have 

discretion to decide whether visitation actually occurs.  (In re Rebecca S. (2010) 

181 Cal.App.4th 1310, 1314; In re M.R. at pp. 272, 274.)  A juvenile court likewise may 

not improperly delegate decisions over whether visitation will occur to a minor‟s 

therapist (or any third person).  (In re Hunter S. (2006) 142 Cal.App.4th 1497, 1505; In 

re Nicholas B. (2001) 88 Cal.App.4th 1126, 1138.) 

 Here, the juvenile court‟s visitation order set forth, in great detail, the frequency 

and duration of visits between mother and her children, and this case is therefore 

distinguishable from ones where the court abused its discretion by delegating all authority 

over visitation to the legal guardians.  (In re Rebecca S., supra, 181 Cal.App.4th at 

pp. 1313-1314; In re M.R., supra, 132 Cal.App.4th at pp. 272, 274.)  Contrary to 

mother‟s argument, the order delegated no discretion whatsoever to the therapist over 

whether to reduce or terminate visits.  (Cf. In re Hunter S., supra, 142 Cal.App.4th at 

p. 1505 [no visitation occurred in part because minor‟s therapist gave minor time to come 

to terms with negative feelings]; In re Nicholas B., supra, 88 Cal.App.4th at pp. 1138-

1139 [improper to give therapist “veto power” over visitation]; In re Donnovan J. (1997) 

58 Cal.App.4th 1474, 1477-1478 [improper to condition visitation on gaining therapist‟s 

permission].)  Instead, the order provided a procedure for the therapist to notify the legal 
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guardians and mother if the therapist recommended that visits be reduced (a 

recommendation the therapist was of course free to make even absent a court order). 

 The visitation order did grant the legal guardians the discretion to reduce 

visitation, if the minors‟ therapist recommended such a reduction and the therapist 

provided proper notice of the recommendation.  Because the juvenile court was 

dismissing jurisdiction and would therefore not have ongoing oversight over visitation, it 

wanted to issue a visitation order that was not “so fixed and so concrete that I take out of 

the hands of the legal guardians the ability to adjust [visitation] for good reason.”  In light 

of the procedural posture of the case when the order was entered and all the relevant 

circumstances, including the fact that it was essentially undisputed that visits were going 

well and were expected to continue indefinitely despite the provision granting some 

discretion to the legal guardians, we conclude that the juvenile court‟s visitation order 

was not an abuse of discretion.  The court properly considered the need for flexibility and 

allowed for adjustments if necessary after the termination of jurisdiction.  If visits are 

reduced and mother contends that the legal guardians lack good reasons for the reduction, 

mother may petition the juvenile court for relief.  (§§ 366.3, subd. (a), 388; In re 

Kenneth S., Jr., supra, 169 Cal.App.4th at p. 1358; In re K.D., supra, 124 Cal.App.4th at 

p. 1019.) 

C. No Duty to Provide ICWA Notice. 

1. Background 

 For more than two and a half years after the Agency first filed a dependency 

petition as to Grace, the Agency reported that ICWA did not apply.  A social worker first 

reported in a July 16, 2007, status review report that ICWA “does or may apply,” with no 

elaboration.  According to an August 15, 2007, interim review report, mother had 

reported that Grace may be an Indian child with “the „Wicksaw Tribe,‟ ” but the social 

worker did not find any tribe by that name in the Federal Register listing tribal 

governments. 

 On August 31, 2007, mother and Angelo‟s father both filed parental notification of 

Indian status forms in Angelo‟s case.  Angelo‟s father checked a box stating that Angelo 
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“is or may be a member of, or eligible for membership in, a federally recognized Indian 

tribe.”  In the space provided to name the applicable Indian tribe, Angelo‟s father wrote, 

“unknown to Father.”  Mother checked a box on her form stating that “I may have Indian 

ancestry.”
6
  She did not check the box indicating that Angelo may be a member of a 

federally recognized Indian tribe, and she did not identify any Indian tribe as the source 

of her alleged Indian ancestry.  After the parents‟ filing of the ICWA forms, the Agency 

resumed reporting that ICWA did not apply to either minor, and no notice was sent to any 

Indian tribe regarding the dependency proceedings. 

2. Analysis 

 Mother argues that the case must be remanded so that the Agency can give 

appropriate ICWA notice.  ICWA requires that notice be sent to the parents, Indian 

custodian, and Indian tribe by registered mail, return receipt requested, of any child 

custody proceedings and of the rights afforded to each by ICWA.  (25 U.S.C.A. 

§ 1912(a).)  The statute provides that notice must be provided to a tribe “where the court 

knows or has reason to know that an Indian child is involved.”  (25 U.S.C.A. § 1912(a).)  

Section 224.2, subdivision (b) likewise requires that notice shall be given “whenever it is 

known or there is reason to know that an Indian child is involved.”  (See also Cal. Rules 

of Court, rule 5.481(b)(1).)  Circumstances that may provide reason to know that a minor 

is an Indian child include, but are not limited to, the following:  “(1) A person having an 

interest in the child, including . . . a member of the child‟s extended family provides 

information suggesting the child is a member of a tribe or eligible for membership in a 

tribe or one or more of the child‟s biological parents, grandparents, or great-grandparents 

are or were a member of a tribe.  [¶] (2) The residence or domicile of the child, the 

child‟s parents, or Indian custodian is in a predominantly Indian community.  [¶] (3) The 

child or the child‟s family has received services or benefits from a tribe or services that 

are available to Indians from tribes or the federal government, such as the Indian Health 

Service.”  (§ 224.3, subd. (b); see also Cal. Rules of Court, rule 5.481(a)(5)(A).) 

                                              
6
 It appears that mother also checked the box indicating that she was a member of a 

federally recognized Indian tribe, but that she crossed out this entry. 
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 Because none of the circumstances set forth in section 224.3, subdivision (b) 

applies here, the Agency did not have reason to know that either minor was an Indian 

child.  Although mother apparently told a social worker that she had some unspecified 

connection to “the „Wicksaw Tribe,‟ ” a tribe that does not appear in the most recent list 

of federally recognized Indian tribes (75 Fed.Reg. 60810 et seq. (Oct. 1, 2010)) (or in any 

Federal Register, as far as this court‟s independent research reveals), she did not identify 

any particular tribe when she subsequently claimed in an ICWA form that she may have 

Indian ancestry.  And although Angelo‟s father reported that Angelo might belong to an 

Indian tribe, he wrote that any such tribe was “unknown” to him. 

 State and federal law “require more than a bare suggestion that a child might be an 

Indian child.”  (In re Jeremiah G. (2009) 172 Cal.App.4th 1514, 1520.)  Because neither 

mother nor Angelo‟s father provided anything more than the barest suggestion that the 

minors were Indian children, we reject mother‟s argument that the Agency was obligated 

to provide ICWA notice.  (In re Z.N. (2009) 181 Cal.App.4th 282, 298 [no duty to notify 

tribes where mother reports that one of her grandmothers “ „was Cherokee‟ and another 

„part Apache,‟ ” without specifying particular tribe]; In re O.K. (2003) 106 Cal.App.4th 

152, 157 [information that father “ „may have Indian in him‟ ” insufficient to trigger 

notice requirements].) 
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III. 

DISPOSITION 

 The juvenile court‟s orders are affirmed. 

 

 

 

 

 

       _________________________ 

       Sepulveda, J. 

 

 

We concur: 

 

 

_________________________ 

Reardon, Acting P.J. 

 

 

_________________________ 

Rivera, J. 
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