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Defendant, Luis Castellanos, appeals after he was convicted of felony petty theft

with a prior conviction in violation of Penal Code1 sections 484, subdivision (a), and 666.
In the published portion of this opinion, we discuss whether the section 1202.5,
subdivision (a) fine which, subject to the accused’s ability to pay, must be imposed
principally in theft related cases, is subject to additional penalty assessments, the state
surcharge, the state court construction penalty, and two deoxyribonucleic acid penalties.
We conclude the aforementioned additional financial obligations must be imposed in
addition to the section 1202.5, subdivision (a) fine. Thus, upon remittitur issuance, the
trial court is to determine whether defendant, an incarcerated career criminal who was
unemployed and claimed to be a student when he was arrested in this case, has the ability
to pay the section 1202.5, subdivision (a) fine in light of all of his financial obligations.

Defendant was sentenced to seven years in state prison: three years for petty theft
with a prior conviction; three additional years pursuant to sections 667, subdivision (e)(1)
and 1170.12, subdivision (c)(1); and one year pursuant to section 667.5, subdivision (b).
Defendant received credit for 173 days in actual presentence custody and 86 days of
conduct credit for a total presentence custody credit of 259 days. He was ordered to pay:
a $20 court security fee (§ 1465.8, subd. (a)(1); a $10 crime prevention programs fine (8
1202.5, subd. (a)); a $500 restitution fine (§ 1202.4, subd. (b)(1)); and a $500 parole
revocation restitution fine. (8§ 1202.45.)

We asked the parties to address the issue of whether the section 1202.5,
subdivision (a) fine is subject to any additional assessments, a surcharge, or further
penalties. Section 1202.5, subdivision (a) states in part: “In any case in which a
defendant is convicted of any of the offenses enumerated in . . . Section 484 . . . , the
court shall order the defendant to pay a fine of ten dollars ($10) in addition to any other
penalty or fine imposed. If the court determines that the defendant has the ability to pay
all or part of the fine, the court shall set the amount to be reimbursed and order the

defendant to pay that sum to the county in the manner in which the court believes

All future statutory references are to the Penal Code unless otherwise indicated.
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reasonable and compatible with the defendant’s financial ability. In making a
determination of whether a defendant has the ability to pay, the court shall take into
account the amount of any other fine imposed upon the defendant and any amount the
defendant has been ordered to pay in restitution.” Enacted in 1985, the stated purpose of
section 1202.5, subdivision (a) was to provide additional funding for peace officer
training. (Legis. Counsel’s Dig., Sen. Bill No. 347 (1985-1986 Reg. Sess.) 4 Stats. 1985,
Summary Dig., p. 483.)

As section 1202.5, subdivision (a) expressly states, the $10 obligation is a fine.
(People v. Hong (1998) 64 Cal.App.4th 1071, 1080; People v. Zackery (2007) 147
Cal.App.4th 380, 387.) Because it is a fine, the $10 obligation is subject to additional
assessments, a surcharge, and penalties. First, the $10 section 1202.5, subdivision (a)
fine is subject to a $10 penalty assessment pursuant to section 1464, subdivision (a)(2)
which states in part, “Subject to Chapter 12 (commencing with Section 76000) of Title 8
of the Government Code, and except as otherwise provided in this section, there shall be
levied a state penalty in the amount of ten dollars ($10) for every ten dollars ($10), or part
of ten dollars ($10), upon every fine, penalty, or forfeiture imposed and collected by the
courts for all criminal offenses. . ..” (See People v. Walz (2008) 160 Cal.App.4th 1364,
1371-1372 [trial court obliged to impose § 1464, subd. (a)(1) assessment on § 290.3,
subd. (a) sex offender fine]; People v. Martinez (1998) 65 Cal.App.4th 1511, 1521
[§ 1464, subd. (a) penalty assessment must be imposed on Health & Saf. Code, §
11372.5, subd. (a) laboratory fine].) Second, the section 1202.5, subdivision (a) fine is
subject to the $7 penalty assessment set forth in Government Code section 76000,
subdivision (a)(1) which states in part, “Except as otherwise provided elsewhere in this
section, in each county there shall be levied an additional penalty in the amount of seven
dollars ($7) for every ten dollars ($10), or part of ten dollars ($10), upon every fine,
penalty, or forfeiture imposed and collected by the courts for all criminal offenses. . . .”
(See People v. Taylor (2004) 118 Cal.App.4th 454, 456; People v. Turner (2002) 96
Cal.App.4th 1409, 1413-1414.)



Third, the $10 fine is subject to a $2 Government Code section 76000.5,
subdivision (a)(1) penalty assessment. Government Code section 76000.5, subdivision
(a)(1) states: “Except as otherwise provided elsewhere in this section, for purposes of
supporting emergency medical services pursuant to Chapter 2.5 (commencing with
Section 1797.98a) of Division 2.5 of the Health and Safety Code, in addition to the
penalties set forth in Section 76000, the county board of supervisors may elect to levy an
additional penalty in the amount of two dollars ($2) for every ten dollars ($10), or part of
ten dollars ($10), upon every fine, penalty, or forfeiture imposed and collected by the
courts for all criminal offenses, including violations of Division 9 (commencing with
Section 23000) of the Business and Professions Code relating to the control of alcoholic
beverages, and all offenses involving a violation of the Vehicle Code or any local
ordinance adopted pursuant to the Vehicle Code. This penalty shall be collected together
with and in the same manner as the amounts established by Section 1464 of the Penal
Code.” In other words, before the Government Code section 76000.5, subdivision (a)(1)
penalty assessment is collectable in an individual county, the county supervisors must
elect to have it imposed. On March 6, 2007, the Los Angeles County Board of
Supervisors adopted a resolution authorizing imposition of the additional Government
Code section 76000.5, subdivision (a)(1) penalty assessment: “BE IT FURTHER
RESOLVED that pursuant to Government Code section 76000.5, in or around March
2007 and thereafter, there shall be levied, in addition to the penalties prescribed by
Government Code section 76000, an additional penalty assessment of two dollars ($2) for
every ten dollars ($10) or fraction thereof, which shall be collected, together with and in
the same manner as the amounts established by section 1464 of the Penal Code, upon
every fine, penalty, or forfeiture imposed and collected by the courts . ...” (L.A. County
Res., Mar. 6, 2007.) Thus, since the board of supervisors has elected to have the
Government Code section 76000.5, subdivision (a)(1) penalty assessment imposed, in
Los Angeles County, judges are obligated to assess $2 on a section 1202.5, subdivision
(a) fine.



Fourth, a $2 state surcharge should have been added to the section 1202.5,
subdivision (a) fine as required by section 1465.7, subdivision (a) which states, “A state
surcharge of 20 percent shall be levied on the base fine used to calculate the state penalty
assessment as specified in subdivision (a) of Section 1464.” (See People v. Valenzuela
(2009) 172 Cal.App.4th 1246, 1249; People v. Taylor, supra, 118 Cal.App.4th at pp. 456-
457.) Fifth, the $3 state court construction penalty should have been imposed on the $10
section 1202.5, subdivision (a) fine as required by Government Code section 70372,
subdivision (a)(1) which states in part, “Except as otherwise provided in subdivision (b)
of Section 70375 and in this article, there shall be levied a state court construction
penalty, in the amount of five dollars ($5) for every ten dollars ($10), or part of ten
dollars ($10), upon every fine, penalty, or forfeiture imposed and collected by the courts
for all criminal offenses. . ..” (People v. Valenzuela, supra, 172 Cal.App.4th at p. 1249;
People v. McCoy (2007) 156 Cal.App.4th 1246, 1254.) It bears emphasis that the amount
of the state court construction penalty will vary depending on the county where it is
imposed. (Id. at pp. 1249, 1257.)

Sixth, a $1 deoxyribonucleic acid penalty should have also been imposed pursuant
to Government Code section 76104.6, subdivision (a)(1) which states in part, “[F]or the
purpose of implementing the DNA Fingerprint, Unsolved Crime and Innocence
Protection Act, there shall be levied an additional penalty of one dollar for every ten
dollars ($10), or part of ten dollars ($10), in each county upon every fine, penalty, or
forfeiture imposed and collected by the courts for all criminal offenses. . ..” Seventh, a
$1 deoxyribonucleic acid state-only penalty should have been added to the section
1202.5, subdivision (a) fine as required by Government Code section 76104.7,
subdivision (a) which states in part, “[I]n addition to the penalty levied pursuant to
Section 76104.6, there shall be levied an additional state-only penalty of one dollar ($1)
for every ten dollars ($10), or part of ten dollars ($10), in each county upon every fine,
penalty, or forfeiture imposed and collected by the courts for all criminal offenses. . . .”
Because the seven additional assessments, surcharge, and penalties are mandatory,

their omission may be corrected for the first time on appeal. (People v Smith (2001) 24
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Cal.4th 849, 853; People v. Shabtay (2006) 138 Cal.App.4th 1184, 1192.) To sum up,
when a full $10 section 1202.5, subdivision (a) fine is imposed, trial courts in Los
Angeles County must also impose seven additional sums: the $10 section 1464,
subdivision (a)(2) penalty assessment; the $7 Government Code section 76000,
subdivision (a)(1) penalty assessment; the $2 Government Code section 76000.5,
subdivision (a)(1) penalty assessment; the $2 section 1465.7, subdivision (a) state
surcharge; the $3 Government Code section 70372, subdivision (a)(1) state court
construction penalty; the Government Code section 76104.6, subdivision (a)(1) $1
deoxyribonucleic acid penalty; and the Government Code section 76104.7, subdivision
(a) $1 deoxyribonucleic acid state-only penalty. Thus, the additional sum due is $36 if
the trial court, as it did here, imposes the full section 1202.5, subdivision (a) $10 fine in
Los Angeles County.

The total due may vary depending on whether the trial court selects $10 as the
amount of the section 1202.5, subdivision (a) fine and the county where sentencing is
occurring As noted, a trial court is authorized to impose less than the full $10 section
1202.5, subdivision (a) fine. If that occurs, the amount of the section 1465.7, subdivision
(a) state surcharge will change. This is because section 1465.7, subdivision (a) requires
that a “surcharge of 20 percent shall be levied” on the base fine. For example, if a section
1202.5, subdivision (a) fine is imposed in the sum of only $8, then the state surcharge
would be $1.60. None of the other assessments and penalties we have discussed would
be similarly reduced. By way of example, if an $8 section 1202.5, subdivision (a) fine is
imposed, then the section 1464, subdivision (a)(2) penalty assessment would not change.
As noted, section 1464, subdivision (a)(2) states in part, “[T]here shall be levied a state
penalty in the amount of ten dollars ($10) for every ten dollars ($10), or part of ten
dollars ($10), upon every fine, penalty, or forfeiture imposed and collected by the courts
for all criminal offenses . .. .” The $10 penalty assessment is imposed on every $10 fine
or “part” of a $10 fine. So that if an $8 section 1202.5, subdivision (a) fine is imposed,
the section 1464, subdivision (a)(2) penalty assessment would still be $10. The same is

true for the other the penalty assessment and penalties we have discussed. (Gov. Code,
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88 76000, subd. (a)(1) [penalty assessment]; 76000.5, subd. (a) [penalty assessment];
70372, subd. (a)(1) [state court construction penalty]; 76104.6, subdivision (a)(1)
[deoxyribonucleic acid penalty]; section 76104.7, subdivision (a) [deoxyribonucleic acid
state-only penalty].) And as previously discussed, the amount payable as the
Government Code section 70372, subdivision (a)(1) state court construction penalty
varies between counties. (People v. McCoy, supra, 156 Cal.App.4th at pp. 1249, 1257;
Gov. Code, § 76000, subd. (e).)

The questions remain as to the ability to pay issue. We conclude that upon
remittitur issuance, the trial court must decide whether to impose: the full $10 section
1202.5, subdivision (a) fine; a lesser amount; or none at all. Any sum less than $10 must
include the additional assessments, surcharge, and penalties we have discussed albeit, the
section 1465.7, subdivision (a) state surcharge would be reduced as we have discussed.
As noted, in setting the amount of the section 1202.5, subdivision (a) fine, the trial court
takes into account the accused’s ability to pay. In this case, implicit in the imposition of
the $10 section 1202.5, subdivision (a) fine is the trial court’s finding defendant had the
ability to pay. (People v. Ramirez (1995) 39 Cal.App.4th 1369, 1377; People v.
Hennessey (1995) 37 Cal.App.4th 1830, 1837.) But the trial court had no occasion to
determine defendant’s ability to pay $34—which is the amount due. According to the
probation report, defendant was an unemployed student with no income or assets. At the
time of his arrest in this case, defendant was a parolee who was on probation for
prostitution who in the past 16 years committed theft related and sex offenses and served
two separate prior prison terms. In addition to the $10 section 1202.5, subdivision (a)
fine, the trial court imposed: a section 1202.4, subdivision (b)(1) $500 restitution fine; a
$500 section 1202.45 parole restitution fine; and a section 1465.8, subdivision (a)(1) $20
court security fee.

In setting the amount of the section 1202.5, subdivision (a) fine, the trial court
must take into account: the accused’s ability to pay; “the amount of any other fine”; and
the amount of any restitution ordered paid to victims. Here, defendant was subject to

other fines which the trial court implicitly considered. Defendant was subject to a parole
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restitution fine. The $200 to $10,000 assessment in section 1202.4, subdivision (b) is

explicitly referred to as a restitution fine.2 In addition, section 1202.4, subdivisions
@)(3)(A), (b)(2), and (c) through (e) utilize the term “fine” when referring to the amounts
payable pursuant to section 1202.4, subdivision (b)(1). Also, the trial court imposed and
stayed a parole restitution fine as required by section 1202.45. It is presumed the trial
court took these fines into account.

Additionally, the trial court is now obligated to impose a section 1464, subdivision
()(2) penalty assessment on the $10 section 1202.5, subdivision (a) fine. The section
1464, subdivision (a)(2) penalty assessment is in fact a fine. Section 1202.4, subdivision
(a)(2) states, “Upon a person being convicted of any crime in the State of California, the
court shall order the defendant to pay a fine in the form of a penalty assessment in
accordance with Section 1464.” (Italics added.) This fine must be considered when
calculating defendant’s ability to pay.

Moreover, apart from the $10 penalty assessment which must be added pursuant to

113

section 1202.4, subdivision (a)(2), the trial court when assessing defendant’s “ability to
pay,” must consider the additional sums we have determined should have been imposed.
No doubt, as indicated, when discussing the necessity of an ability to pay evaluation,
section 1202.5, subdivision (a) states, “In making a determination of whether a defendant
has the ability to pay, the court shall take into account the amount of any other fine
imposed upon the defendant and any amount the defendant has been ordered to pay in
restitution.” Although the Legislature has chosen to direct trial courts to take into

account other fines and restitution, the controlling question is the ability to pay which

includes, in material part, an evaluation of the totality of an accused’s financial

Section 1202.4, subdivision (b) states: “In every case where a person is convicted
of a crime, the court shall impose a separate and additional restitution fine, unless it finds
compelling and extraordinary reasons for not doing so, and states those reasons on the
record. [] (1) The restitution fine shall be set at the discretion of the court and
commensurate with the seriousness of the offense, but shall not be less than two hundred
dollars ($200), and not more than ten thousand dollars ($10,000), if the person is
convicted of a felony, and shall not be less than one hundred dollars ($100), and not more
than one thousand dollars ($1,000), if the person is convicted of a misdemeanor”
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responsibilities. That would logically include the new obligations imposed on defendant
which are not statutorily denoted as fines: the $7 Government Code section 76000,
subdivision (a)(1) penalty assessment; the $2 Government Code section 76000.5,
subdivision (a)(1) penalty assessment; the $2 section 1465.7, subdivision (a) state
surcharge; the $3 Government Code section 70372, subdivision (a) state court
construction penalty; the Government Code section 76104.6, subdivision (a)(1) $1
deoxyribonucleic acid penalty; and the Government Code section 76104.7, subdivision
(a) $1 deoxyribonucleic acid state-only penalty. The Legislature did not prevent other
matters from being taken into account in evaluating the ability to pay issue—it merely
required fines and restitution be considered. Thus, after the remittitur issues, the trial
court must, in assessing defendant’s ability to pay, consider those matters previously
taken into account plus his additional obligations resulting from our opinion and
determine whether to impose: the full 1202.5, subdivision (a) $10 fine plus the six
additional assessments, surcharge, and penalties we have explained must be imposed; a

lesser amount plus the obligations we have discussed; or none at all.

[The following four paragraphs are deleted from publication]

Two issues warrant discussion in the unpublished portion of this opinion. We
asked the parties to brief the question whether defendant received one day too many
presentence custody credits. He was arrested on March 16, 2008 and sentenced on
September 3, 2008 Therefore, he was entitled to 172 days of actual presentence custody
credit, not 173 days (People v. Culp (2002) 100 Cal.App.4th 1278, 1283; People v. Smith
(1989) 211 Cal.App.3d 523, 527), plus 86 days of conduct credit, for a total presentence
custody credit of 258 days. The trial court is to actively and personally insure the clerk
accurately prepares a correct amended abstract of judgment which reflects the
modifications to the judgment we have ordered. (People v. Acosta (2002) 29 Cal.4th 105,
109, fn. 2; People v. Chan ((2005) 128 Cal.App.4th 408, 425-426.)



The second matter that warrants discussion in the unpublished portion of this
opinion are defendant’s frivolous contentions presented in his pro se letter brief. Before
we granted rehearing, we declined to consider his frivolous pro se contentions.
Originally, appointed appellate counsel filed a brief pursuant to People v. Wende (1979)
25 Cal.3d 436, 443 and requested we conduct independent review of the record and
evaluate any contentions defendant wished us to consider. (See Smith v. Robbins (2000)
528 U.S. 259, 265.) We denied defendant’s request to file a letter brief pursuant to In re
Barnett (2003) 31 Cal.4th 466, 477. We did so because defendant was represented by
Linda Gordon, Esquire, and she, at our request, was briefing a potentially meritorious
issue, whether we should reverse the $10 section 1202.5, subdivision (a) fine and remand
for an ability to pay determination. Ms. Gordon has requested that we engage in the
process applicable to cases subject to the Wende procedure as discussed in People v.
Kelly (2006) 40 Cal.4th 106, 110, 122-123. We do so now.

We have already discussed the crimes of which defendant has been convicted and
the sentence as required by People v. Kelly, supra, 40 Cal.4th at page 110. In terms of
the facts: defendant entered a Wal-Mart store; he was observed by several loss
prevention employees selecting merchandise throughout the store; and defendant walked
out of the store without paying for the merchandise where he was arrested. No defense
witnesses were called. Deputy Public Defender Frederick Brennan vigorously argued a
reasonable doubt was present because: of the loss of evidence; the fact defendant was
arrested in possession of $40, defendant did not possess any burglary tools or implements
typically possessed by shoplifters; and inconsistencies in the evidence amounted to the
presence of a reasonable doubt.

In his rambling pro se letter, defendant cites to facts which were not presented in
the trial court concerning the day he was arrested. Defendant asserts Mr. Brennan failed
to take steps to keep several loss prevention agents from testifying and did not effectively
utilize peremptory challenges. Defendant argues Mr. Brennan did not ask certain
unspecified questions. Defendant asserts his questionable mental status should have been

raised at the time of sentencing. Finally, defendant requests we grant him unspecified
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leniency. All of defendant’s contentions are frivolous because: they are based on matters
which are not part of the record on appeal (People v. Brawley (1969) 1 Cal.3d 277, 294;
People v. Merriam (1967) 66 Cal.2d 390, 396-397, disapproved on another point in
People v. Rincon-Pineda (1975) 14 Cal.3d 864, 882); there is no showing any decision
made by Mr. Brennan was below the constitutional standard of competency (Strickland v.
Washington (1984) 466 U.S. 668, 687-688; In re Avena (1996) 12 Cal.4th 694, 721);
there is no showing that even if Mr. Brennan had acted differently there is a reasonable
probability of a different result (Strickland v. Washington, supra, 466 U.S. at pp. 687-
688; People v. Williams (1997) 16 Cal.4th 153, 215); or given his 17 prior felony
convictions as an adult and the fact he was on parole at the time of his conviction, he is
not entitled to additional leniency. Ms. Gordon correctly refused to assert any of
defendant’s pro se contentions because they are indisputably frivolous. (Smith v.

Robbins, supra, 528 U.S. at p. 272; Nix v. Whiteside (1986) 475 U.S. 157, 175.)
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[The balance of the opinion is to be published]

The $10 section 1202.5, subdivision (a) fine is reversed. Upon remittitur issuance,
the trial court is to determine whether defendant has the ability to pay the section 1202.5,
subdivision (a) fine as discussed in the body of this opinion. The judgment is modified to
reflect 172 days of actual presentence custody credit rather than 173 days. Upon
remittitur issuance, after reconsidering the ability to pay issue, the superior court clerk
shall amend the abstract of judgment to conform to this decision, and shall forward the
amended abstract to the Department of Corrections and Rehabilitation. The judgment is
affirmed in all other respects.

CERTIFIED FOR PARTIAL PUBLICATION

TURNER, P. J.

| concur:

ARMSTRONG, J.
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Concurring Opinion by KRIEGLER, J.

This court filed its original opinion in this appeal on May 18, 2009, holding that a
$10 fine generated six additional penalties under the Penal and Government Codes. |
concurred in the judgment, but noted the increasingly complex system of fines, fees, and
penalties have a negative impact on the criminal justice system.

It turns out we erred in our original holding that the $20 fine resulted in six
additional penalties. As pointed out by the amicus curiae Administrative Office of the
Court, we missed one—defendant was subject to a seventh penalty which we failed to
apply.

| again concur in the judgment of this court and repeat my earlier observations.
However laudable these charges may be, the patchwork nature of the ever-growing
financial penalties in criminal actions has created a system that begins to match the
complexity of the federal income tax. The analysis in this court’s opinion today
demonstrates the point. It is doubtful that criminal trial lawyers and trial court judges
have the ability to keep track of the myriad of charges that now attach to criminal
convictions. This case is a good example of the situation—one $10 fine generates seven
additional penalties, each of which is separately stated in the Penal or Government
Codes.

From the institutional viewpoint of the criminal justice system, the current approach
Is problematic. The penalties in a criminal action, including any financial penalties, should
be easily identifiable. Prosecutors should be able to clearly determine the financial
consequences of a case when assessing punishment and negotiating case settlements.
Defense counsel should be able to clearly and concisely explain the possible financial
charges to the client to ensure that when a guilty or no contest plea is entered, the
defendant does so with full knowledge of its economic consequences. And trial courts

should not have to search the Penal, Government, or Health and Safety Codes in an attempt



to identify mandatory fines, fees, or penalties, some of which may have no logical
connection to a pending case.

This is not a trifling matter. This court deals with issues surrounding the
imposition of financial charges on a regular basis. Undoubtedly, the trial courts expend
precious resources in attempting to properly impose the mandated penalties. The
expansive criminal justice system in California generates large amounts of revenue for
the state and local governments. It ought to do so in a more straightforward manner.

There is one final note to add. As the Legislature grapples with the budget deficit,
there is talk of new and additional fines, fees, and assessments in criminal cases. The

system, as it exists, is likely to only become more complicated in the immediate future.

KRIEGLER, J.



