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 A jury found Joel Campos, Jr., guilty of three counts of attempted willful, 

deliberate and premeditated murder (Pen. Code, §§ 187, subd. (a), 664);1 three counts of 

assault with a semiautomatic firearm (§ 245, subd. (b)); and one count of discharging a 

firearm at an occupied motor vehicle (§ 246).  The jury also found true allegations that 

Campos:  (1) committed the offenses for the benefit of a criminal street gang (§ 186.22, 

subd. (b)); (2) personally and intentionally used a firearm during the commission of the 

offenses (§ 12022.5, subd. (a)); (3) personally discharged a firearm causing great bodily 

injury during the commission of the offenses (§ 12022.53, subd. (d)); and (4) personally 

inflicted great bodily injury on a person who was not an accomplice (§ 12022.7, 

subd. (a)).  As more fully explained in part I.D., post, at sentencing the trial court 

imposed an aggregate indeterminate prison term of 40 years to life based on the 

convictions of attempted murder and discharge of a firearm at an occupied motor vehicle 

and the attached enhancements; imposed and stayed three determinate prison terms based 

on the convictions of assault with a semiautomatic firearm and the attached 

enhancements; ordered Campos to pay various restitution fines and court security fees; 

and awarded him various sentencing credits. 

 On appeal Campos contends:  (1) the trial court erred by instructing the jury with 

CALCRIM No. 357 on adoptive admissions because his statement to police during a 

                                              

1 All undesignated statutory references are to the Penal Code. 
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pretrial interview was an invocation of his constitutional right to remain silent, not an 

adoptive admission; (2) insufficient evidence supports his convictions of the attempted 

murders of Ricardo Rodriguez and his brother Clemente Rodriguez (hereafter, the 

Rodriguez brothers); (3) a one-year enhancement to his sentence for having served a prior 

prison term must be stricken; and (4) the abstract of judgment incorrectly states how the 

indeterminate sentences are to run concurrently and must be corrected to conform to the 

sentence pronounced by the trial court at the sentencing hearing. 

 Before oral argument, it appeared to us that the sentence imposed on one of the 

attempted murder counts might be unauthorized and that the trial court might have 

erroneously stricken certain enhancements.  We therefore obtained supplemental briefing 

from the parties on these issues. 

 For reasons explained in the unpublished portion of this opinion, we affirm the 

convictions on all counts but reverse certain sentencing errors.  In the published portion, 

we reverse error regarding the imposition of a gang alternate penalty and remand the 

matter for resentencing. 

I 

FACTUAL AND PROCEDURAL BACKGROUND 

A. The Shooting on May 5, 2006 

 On May 5, 2006, there was a drive-by shooting at the trailer park where Campos's 

family resided.  One of the trailers hit by the bullets belonged to the Campos family.  

None of the witnesses interviewed by the police identified the person who fired the shots, 

but a description of the vehicle from which the shots were fired matched that of a vehicle 
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owned by José Juan Cazares.  Campos's sister later told him that Cazares was driving the 

vehicle. 

B. The Shooting on July 4, 2006 

 On July 4, 2006, Cazares was traveling in his sports utility vehicle in Indio, with 

the Rodriguez brothers as passengers.  While Cazares stopped his vehicle at an 

intersection, Uriel Rodriguez drove a pickup truck alongside Cazares's vehicle. 

 Campos was sitting in the passenger seat of the pickup truck and began arguing 

with Cazares.  When Campos challenged Cazares to a fight, Cazares told him to pull 

over.  Campos then pulled out a gun and fired at least 13 rounds at Cazares.  Some of the 

bullets struck Cazares in the right shoulder and chest; one went through his spine; and 

others lacerated his diaphragm, liver and right kidney.  Eight other bullets penetrated the 

outer aspect of the driver's side of Cazares's vehicle but did not pass into the interior, and 

another broke the rear driver's side window.  Cazares lost control of his vehicle and 

crashed into a building two blocks away. 

 Although his injuries were life-threatening, Cazares successfully underwent 

surgery and survived.  Neither of the Rodriguez brothers were struck or injured by any of 

the bullets. 

C. Campos's Arrest and Trial 

 Campos was subsequently arrested.  After being advised of and waiving his rights 

under Miranda v. Arizona (1966) 384 U.S. 436 (Miranda), Campos gave a videotaped 

interview to police during which he discussed, among other things, the shootings of 

May 5 and July 4, 2006. 
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 An information was filed against Campos charging him with three counts of 

willful, deliberate and premeditated attempted murder (counts 1, 2 & 3) (§§ 187, 

subd. (a), 664); three counts of assault with a semiautomatic firearm (counts 4, 5 & 6) 

(§ 245, subd. (b)); and one count of discharging a firearm at an occupied motor vehicle 

(count 7) (§ 246).  The information also alleged that Campos:  (1) personally inflicted 

great bodily injury on Cazares (§ 12022.7, subd. (a)) as to counts 1, 4 and 7; (2) was 

armed with a firearm during the commission of the offenses (§ 12022, subd. (a)(1)) as to 

counts 1, 2 and 3; (3) personally used a firearm during the commission of the offenses 

(§ 12022.5, subd. (a)) as to counts 1 through 6; (4) personally and intentionally 

discharged a firearm causing great bodily injury during the commission of the offenses 

(§ 12022.53, subd. (d)) as to counts 1, 2, 3 and 7; (5) committed the offenses while he 

was on bail (§ 12022.1) as to all counts; (6) committed the offenses for the benefit of a 

criminal street gang (§ 186.22, subd. (b)) as to all counts; and (7) served a prison term for 

a prior felony (§ 667.5, subd. (b)).  The allegation concerning Campos's having served a 

prior prison term was later dismissed on the People's motion. 

 At trial, the People played the videotape of Campos's interview with the police and 

introduced the transcript of the interview as an exhibit.  The People also introduced many 

photographs of the crime scene and called the victims, investigating police officers and 

other witnesses to testify about the shootings of May 5 and July 4, 2006.  As their last 

witness, the People called Sergeant Christopher Hamilton to testify as an expert on 

criminal street gangs.  Sergeant Hamilton testified that Campos was a member of a 

criminal street gang and Cazares was an associate of a rival gang.  Sergeant Hamilton 
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also opined that the shooting at Cazares and his vehicle was gang-related and done in 

retaliation for the shooting at the Campos home two months earlier. 

 The jury returned verdicts of guilty on all counts and found true:  (1) the gang 

allegations (§ 186.22, subd. (b)) as to all counts; (2) the allegations that Campos 

personally used a firearm (§ 12022.5, subd. (a)) as to counts 1 through 6; (3) the 

allegations that Campos personally and intentionally discharged a firearm causing great 

bodily injury (§ 12022.53, subd. (d)) as to counts 1, 2, 3 and 7; and (4) the allegations 

that Campos caused great bodily injury (§ 12022.7, subd. (a)) as to counts 1, 4 and 7.  

The jury returned no findings on the allegations that Campos was armed during 

commission of the offenses (§ 12022, subd. (a)(1)) or that he committed the offenses 

while on bail (§ 12022.1). 

D. Campos's Prison Sentence 

 On the three convictions of attempted murder (counts 1, 2 & 3) and the conviction 

of shooting at an occupied vehicle (count 7), the trial court sentenced Campos to an 

aggregate indeterminate prison term of 40 years to life.  Specifically, for the attempted 

willful, deliberate and premeditated murder of Cazares (count 1), the court sentenced 

Campos to prison for seven years to life (§§ 664, subd. (a), 3046, subd. (a)(1)), plus 25 

years to life for the attached enhancement for personally and intentionally discharging a 

firearm causing great bodily injury (§ 12022.53, subd. (d)).  As to count 1, the trial court 

also stated that "with respect to . . . Penal Code 186.22 (b), the gang enhancement, the 

additional punishment for that violation is stayed."  On each of the convictions of the 

attempted willful, deliberate and premeditated murders of the Rodriguez brothers 
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(counts 2 & 3) and the conviction of discharging a firearm at an occupied motor vehicle 

(count 7), the court sentenced Campos to prison for 15 years to life (§§ 664, subd. (a), 

186.22, subd. (b)(4)(B), (5)),2 plus 25 years to life for the attached enhancement for 

personally discharging a firearm and causing great bodily injury (§ 12022.53, subd. (d)).  

The trial court struck the firearm enhancements under section 12022.5, subdivision (a) 

from counts 1, 2 and 3; and also struck the great bodily injury enhancements under 

section 12022.7, subdivision (a) from counts 1 and 7.  The court ordered that the 

indeterminate terms imposed on the convictions on counts 2, 3 and 7 were to run 

concurrently with that imposed on the conviction on count 1. 

 On the three convictions for assault with a semiautomatic firearm (counts 4, 5 & 

6), the trial court imposed and, pursuant to section 645, stayed execution of determinate 

base sentences and attached enhancements.  We do not discuss the details of these 

sentences because they are not at issue on this appeal. 

                                              

2 Because the jury found Campos committed the crimes alleged in counts 2, 3 and 7 

for the benefit of a criminal street gang, the trial court imposed the alternate penalty of 15 

years to life in prison for each offense.  (See People v. Jones (2009) 47 Cal.4th 566, 572 

(Jones) [when defendant violates § 246 for benefit of gang, § 186.22, subd. (b)(4) 

provides penalty is life imprisonment with minimum parole eligibility of 15 years]; 

People v. Lopez  (2005) 34 Cal.4th 1002, 1004 (Lopez) [when defendant is convicted of 

felony that carries life sentence and crime is gang-related, § 186.22, subd. (b)(5) "applies 

and imposes a minimum term of 15 years before the defendant may be considered for 

parole"].)  As we explain in part II.D.1., post, the court should have imposed the same 

minimum prison sentence on count 1. 
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 The court also imposed a consecutive one-year enhancement for Campos's prior 

prison term (§ 667.5, subd. (b)), even though the court previously had dismissed the 

allegations pertaining to this enhancement. 

 Campos filed a timely notice of appeal. 

II 

DISCUSSION 

A. The Trial Court's Instruction on Adoptive Admissions Did Not Violate Campos's 

 Right to Remain Silent and Was Properly Given 

 Campos contends the trial court violated his constitutional rights when, over his 

objections, the court instructed the jury with a modified version of CALCRIM No. 357 

that it could consider certain statements made during his interview with police as 

adoptive admissions, provided the jury found certain foundational requirements were 

true.3  We will address this contention after setting forth the relevant facts. 

 1. Campos Waived His Miranda Rights and Was Interviewed by the Police 

 The police interviewed Campos about the May 5 and July 4 shootings after his 

arrest.  Before they began the interview, the police orally advised Campos of his Miranda 

                                              

3 In pertinent part, the trial court instructed the jury as follows:  "If you conclude 

that someone made a statement outside of court that tended to connect the defendant with 

the commission of the crime and the defendant did not deny it, you must decide whether 

each of the following is true:  [¶]  1. The statement was made to the defendant or made in 

his presence;  [¶]  2. The defendant heard and understood the statement;  [¶]  3. The 

defendant would, under all the circumstances, naturally have denied the statement if he 

thought it was not true;  [¶]  AND  [¶]  4. The defendant could have denied it but did not.  

[¶]  If you decide that all of these requirements have been met, you may conclude that the 

defendant admitted the statement was true.  [¶]  If you decide that any of these 

requirements has not been met, you must not consider either the statement or the 

defendant's response for any purpose." 
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rights and asked him whether he was willing to talk to them.  Campos said he understood 

his rights and was willing to talk.  He freely talked to the police until page 58 of the 65-

page interview transcript, where the following exchange is recorded: 

"[POLICE OFFICER]:  This will be my last question now.  And it's straight 

forward [sic]. 

"CAMPOS:  Like I said I'm sorry, you guy's been cool.  And need to look 

out for my ass. 

"[POLICE OFFICER]:  Ok, my last question to you.  What, and it[']s 

straight out, no trick to it.  And this will be my last question to you is.  And 

we're not naming names.  Did you shoot because you were scared? 

"CAMPOS:  I've got no comment.  I'm sorry.  Cause if I say yes, it carries 

more time.  If I say no, I take my chances going to work and (inaudible) 

didn't [obscenity omitted] that.  I said, I'm sorry, I'm just looking out for my 

ass.  Cause I gotta be in there with all kinds of fools."  (Italics added.) 

The transcript then continues for another six and a half pages of interrogation. 

 2. Campos Did Not Invoke His Right to Remain Silent During the Interview 

 Campos claims the introduction of the question and response — "Did you shoot 

because you were scared?" and "I've got no comment" — violated his right not to "be 

compelled in any criminal case to be a witness against himself."  (U.S. Const., 5th 

Amend.; see Malloy v. Hogan (1964) 378 U.S. 1, 6 [right against compulsory self-

incrimination applies to states through 14th Amend.].)  We disagree. 

 To safeguard the federal constitutional right not to be compelled to be a witness 

against oneself at trial, a suspect in police custody "must be warned prior to any 

questioning that he has the right to remain silent [and] that anything he says can be used 

against him in a court of law."  (Miranda, supra, 384 U.S. at p. 479.)  A suspect may 

waive his right to remain silent; and if he does so voluntarily, knowingly and 



10 

 

intelligently, statements made during police interrogation may be used against him at 

trial.  (Maryland v. Shatzer (2010) ___ U.S. ___, ___ [130 S.Ct. 1213, 1219]; Miranda, at 

pp. 478-479.)  If a suspect who waived his Miranda right to remain silent unambiguously 

and unequivocally indicates later during the interrogation that he wishes to remain silent, 

the interrogation must stop.  (Berghuis v. Thompkins (2010) ___ U.S. ___, ___ [130 S.Ct. 

2250, 2259-2260, 2263-2264] (Berghuis); Miranda, at pp. 473-474.)  To stop the 

questioning, the suspect "must articulate his desire to [remain silent] sufficiently clearly 

that a reasonable police officer in the circumstances would understand the statement to be 

[an invocation of the right to remain silent]."  (Davis v. United States (1994) 512 U.S. 

452, 459; see also Berghuis, at pp. ___-___ [130 S.Ct. at pp. 2259-2260].)  A defendant 

has not unambiguously and unequivocally invoked his right to remain silent when his 

statements are merely expressions of passing frustration or animosity toward the 

interrogating officer or amount only to a refusal to discuss a particular subject asked 

about.  (People v. Williams (2010) 49 Cal.4th 405, 433 (Williams).) 

 Here, Campos's express acknowledgment that he understood his Miranda rights 

and his immediate submission to interrogation by police established a valid waiver of 

those rights.  (Berghuis, supra, ___ U.S. at pp. ___-___ [130 S.Ct. at pp. 2263-2264].)  

Campos does not argue otherwise.  The statement he made during his police interview 

that he contends was sufficient to invoke his right to remain silent — "I've got no 

comment" — does not constitute an unequivocal and unambiguous assertion of that right.  

When Campos made this statement, he had already been asked many questions about his 

involvement in and knowledge of the May 5 and July 4 shootings and had generally 
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denied any such involvement or knowledge.  Immediately after Campos said he had "no 

comment," he apologized to the officers and continued with the interview.  On this 

record, Campos's statement that he had "no comment" was an expression of temporary 

frustration with the interrogating officers' refusal to accept his repeated assertions that he 

knew nothing about the shootings; it was not an unambiguous and unequivocal assertion 

of his right to remain silent.  (See Williams, supra, 49 Cal.4th at pp. 433-434 [mid-

interrogation statement " 'I don't want to talk about it' " was expression of frustration, not 

invocation of right to remain silent].)4 

 3. The Trial Court's Instruction on Adoptive Admissions Was Proper 

 Campos also contends that "by stating he had 'no comment' [he] did not make any 

adoptive admission(s)," and therefore "[t]he trial clearly erred in instructing the jury with 

CALCRIM  No. 357."  We disagree. 

 An adoptive admission is a statement by someone else that a party makes his own 

by words or conduct manifesting his belief in the truth of the statement.  (E.g., People v. 

Castille (2005) 129 Cal.App.4th 863, 876.)  Such a statement may be offered against a 

party "if the statement is one of which the party, with knowledge of the content thereof, 

has by words or other conduct manifested his adoption or his belief in its truth."  (Evid. 

                                              

4 Other cases are in accord.  (See, e.g., People v. Stitely (2005) 35 Cal.4th 514, 535 

[mid-interrogation statement " 'I think it's about time for me to stop talking' " was 

expression of apparent frustration, not invocation of right to remain silent]; People v. 

Jennings (1988) 46 Cal.3d 963, 977-979 [same as to statements "I'm not going to talk" 

and "That's it.  I shut up"]; People v. Silva (1988) 45 Cal.3d 604, 629-630 [mid-

interrogation statement "I really don't want to talk about that" insufficient to invoke right 

to remain silent].) 

 



12 

 

Code, § 1221; see People v. Davis (2005) 36 Cal.4th 510, 535.)  In particular, "[i]f a 

person is accused of having committed a crime, under circumstances which fairly afford 

him an opportunity to hear, understand and to reply, and which do not lend themselves to 

an inference that he was relying on the right of silence guaranteed by the Fifth 

Amendment to the United States Constitution, and he fails to speak, or he makes an 

evasive or equivocal reply, both the accusatory statement and the fact of silence or 

equivocation may be offered as an implied or adoptive admission of guilt."  (People v. 

Preston (1973) 9 Cal.3d 308, 313-314 (Preston).) 

 The challenged statements from Campos's interview with the police qualified as 

adoptive admissions under Preston, supra, 9 Cal.3d 308.  First, the interrogating officer's 

question — "Did you shoot because you were scared?" — accused Campos of having 

shot Cazares.  Second, Campos must have heard and understood the question because he 

immediately responded to it.  Third, as we have explained, Campos did not assert his 

right to remain silent before responding.  Fourth, Campos's response, in which he neither 

admitted nor denied the officer's accusation that he shot Cazares, was evasive and 

equivocal.  Accordingly, the People could offer the police officer's question and 

Campos's response as an adoptive admission, and the trial court's instruction on adoptive 

admissions was proper.  (Evid. Code, § 1221; Preston, at pp. 313-314; CALCRIM  

No. 357.) 
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B. Substantial Evidence Supports Campos's Convictions of the Attempted Murders of 

the Rodriguez Brothers 

 Campos concedes sufficient evidence supports his conviction of the attempted 

murder of Cazares, but contends his convictions of the attempted murders of the 

Rodriguez brothers must be reversed because the People did not present sufficient 

evidence that Campos intended to kill them.  We disagree. 

 In considering a challenge to the sufficiency of the evidence, we ask "whether, 

after viewing the evidence in the light most favorable to the prosecution, any rational trier 

of fact could have found the essential elements of the crime beyond a reasonable doubt."  

(Jackson v. Virginia (1979) 443 U.S. 307, 319; accord, People v. Maury (2003) 30 

Cal.4th 342, 403.)  If the record as a whole contains evidence that is reasonable, credible 

and of solid value from which a rational jury could find the defendant guilty beyond a 

reasonable doubt, we must affirm the judgment of conviction.  (E.g., People v. Booker 

(2011) 51 Cal.4th 141, 172.)  Reviewing the record under these standards, we find 

sufficient evidence supports Campos's convictions of the attempted murders of the 

Rodriguez brothers. 

 To prove attempted murder, the People had to show that Campos had a specific 

intent to kill and committed a direct but ineffectual act toward accomplishing the 

intended killing.  (§ 21a; People v. Superior Court (Decker) (2007) 41 Cal.4th 1, 7.)  

Contrary to his contentions, however, the People did not have to prove that Campos 

"specifically targeted" or "specifically intended to kill" the Rodriguez brothers or that he 

knew there were other passengers in Cazares's vehicle or "who they were."  "[A] person 
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who intends to kill can be guilty of attempted murder even if the person has no specific 

target in mind.  An indiscriminate would-be killer is just as culpable as one who targets a 

specific person. . . .  [Citation.]  [Someone] who simply wants to kill as many people as 

possible, and does not know or care who the victims may be, can be just as guilty of 

attempted murder."  (People v. Stone (2009) 46 Cal.4th 131, 140, italics added (Stone).)5  

Thus, "if a person targets one particular person, under some facts a jury could find the 

person also, concurrently, intended to kill—and thus was guilty of the attempted murder 

of—other, nontargeted, persons."  (Stone, at p. 137.)  In particular, when a defendant fires 

multiple rounds at an occupied vehicle or dwelling with the intent to kill a particular 

person, he may be convicted of the attempted murders of any persons within the "kill 

zone" who survive, even if the defendant did not specifically intend to kill the survivors.  

(Id. at p. 140; People v. Bland (2002) 28 Cal.4th 313, 330-331 (Bland); People v. Vang 

(2001) 87 Cal.App.4th 554, 563-564 (Vang).) 

 The "kill zone theory" is supported by the facts of this case.  At trial, the People 

introduced evidence that Campos fired multiple bullets at Cazares and his car, some of 

which inflicted life-threatening wounds on Cazares and others of which pierced the outer 

layer of the driver's side of the car and broke the rear driver's side window.  The evidence 

also showed the Rodriguez brothers were passengers in the car when Campos fired the 

                                              

5 For example, a person who places a bomb aboard a commercial airliner intending 

to kill only the pilot, but also ensuring the death of everyone on board if the bomb 

explodes, could be convicted of the attempted murders of the pilot and all the passengers 

if the bomb does not go off.  (See Stone, supra, 46 Cal.4th at p. 140.) 
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shots.  Thus, "[e]ven if the jury found that [Campos] primarily wanted to kill [Cazares] 

rather than [his] passengers, it could reasonably also have found a concurrent intent to 

kill those passengers when [Campos] fired a flurry of bullets at [Cazares's] car and 

thereby created a kill zone.  Such a finding fully supports attempted murder convictions 

as to the passengers."  (Bland, supra, 28 Cal.4th at pp. 330-331.) 

 We are not persuaded by Campos's arguments that the kill zone theory does not 

support his convictions of the attempted murders of the Rodriguez brothers.  Campos's 

purported unawareness the Rodriguez brothers were inside Cazares's vehicle does not 

negate his criminal responsibility.  "The fact [Campos] could not see all of [his] victims 

did not somehow negate [his] express malice or intent to kill as to those victims who 

were present and in harm's way, but fortuitously were not killed."  (Vang, supra, 87 

Cal.App.4th at p. 564.)  In addition, that Cazares (the intended target) was not killed does 

not render the kill zone theory inapplicable, as suggested by Campos.  (See id. at pp. 563-

565 [affirming multiple attempted murder convictions on kill zone theory even though 

intended targets and others survived barrage of dwellings by high-powered, wall-piercing 

firearms].)  Finally, this case is unlike People v. Perez (2010) 50 Cal.4th 222, on which 

Campos relies.  There, our Supreme Court held the kill zone theory did not support 

multiple attempted murder convictions when the defendant "fir[ed] a single shot from a 

moving car at a distance of 60 feet at [a] group of eight individuals."  (Id. at p. 232, italics 

added.)  Here, by contrast, Campos fired multiple rounds at Cazares and his vehicle from 

a stopped pickup truck at close range and thereby made the kill zone theory applicable.  

(See Bland, supra, 28 Cal.4th at pp. 330-331.) 
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C. The Prior Prison Term Enhancement Imposed at the Sentencing Hearing Is of No 

 Legal Effect 

 Campos contends, and the People agree, that at the sentencing hearing the trial 

court improperly imposed a one-year enhancement based on Campos's having served a 

prior prison term.  (See § 667.5, subd. (b).)  The trial court had dismissed the prior prison 

term allegations of the information before sentencing.  Since no evidence was ever 

introduced to support a finding that Campos served a prior prison term, the enhancement 

under section 667.5, subdivision (b) could not be imposed.  (See People v. Fielder (2004) 

114 Cal.App.4th 1221, 1232-1236 [reversing findings that prior conviction allegations 

were true for insufficient evidence].) 

D. The Trial Court Imposed an Unauthorized Sentence on Count 1 and Improperly 

 Struck Certain Enhancement Allegations from Counts 1, 2, 3 and 7 

 As noted earlier, we requested supplemental briefing from the parties on two 

issues:  (1) the propriety of the sentence of seven years to life in prison imposed for the 

conviction on count 1 of the attempted murder of Cazares; and (2) the propriety of the 

trial court's striking from counts 1, 2, 3 and 7 the firearm enhancements under section 

12022.5, subdivision (a) and the great bodily injury enhancements under section 12022.7, 

subdivision (a).  The parties agree that the sentence imposed for the conviction on count 1 

was unauthorized and that the striking of the above-mentioned enhancements was error.  

The parties disagree, however, on whether the trial court was required to impose the 

alternate penalty prescribed by section 186.22, subdivision (b)(5) for the conviction on 

count 1 or had discretion to dismiss or strike the gang allegations and refuse to impose 
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the alternate penalty.  For reasons we shall explain, we conclude imposition of the section 

186.22, subdivision (b)(5) penalty is mandatory here. 

 1. The Trial Court Improperly Stayed the Punishment Prescribed by Section 

186.22, Subdivision (b)(5) for the Conviction on Count 1 

 The sentence of seven years to life in prison that the trial court imposed for 

Campos's conviction on count 1 was unauthorized.  The court calculated this sentence 

based on section 664, subdivision (a), which specifies life imprisonment with the 

possibility of parole as the punishment for attempted willful, deliberate and premeditated 

murder, and section 3046, subdivision (a)(1), which requires a person imprisoned under a 

life sentence to serve at least seven years before being paroled.6  This sentence violates 

subdivision (a)(2) of section 3046, which requires a person imprisoned for life to serve 

"[a] term as established pursuant to any other provision of law that establishes a . . .  

minimum period of confinement under a life sentence before eligibility for parole" if that 

                                              

6 The trial court apparently followed the probation officer's report, which states that 

the penalty for "[a]ttempted murder-w/premeditation" is " '[l]ife in prison'-earliest release 

7 years."  The report also states, erroneously, that People v. Salas (2001) 89 Cal.App.4th 

1275 required a stay of the penalty prescribed by section 186.22, subdivision (b)(5) for 

gang-related crimes that carry an underlying sentence of life in prison because Campos 

was also subject to the penalty prescribed by section 12022.53, subdivision (d) for 

personally and intentionally discharging a firearm causing great bodily injury.  The 

prohibition against imposition of both penalties applies only to defendants who do not 

personally use or discharge a firearm in committing a gang-related offense.  (§ 12022.53, 

subd. (e)(2); People v. Brookfield (2009) 47 Cal.4th 583, 593-594 (Brookfield); Salas, at 

pp. 1281-1282.)  The prohibition does not apply where, as here, the defendant personally 

discharges a firearm in the commission of a gang-related offense.  (§ 12022.53, 

subd. (e)(2); Brookfield, at p. 593; Jones, supra, 47 Cal.4th at p. 572.) 

 The probation officer's report did not repeat this error as to Campos's convictions 

on counts 2, 3 or 7.  Thus, the trial court correctly imposed the 15-year minimum term on 

those convictions. 
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period exceeds seven years.  Where, as here, gang allegations under section 186.22, 

subdivision (b) are found true by the jury and the underlying felony already carries a life 

sentence (§ 664, subd. (a) [prescribing life sentence for attempted willful, deliberate and 

premeditated murder]), "section 186.22, subdivision (b)(5) . . . applies and imposes a 

minimum term of 15 years before the defendant may be considered for parole."  (Lopez, 

supra, 34 Cal.4th at p. 1004; accord, People v. Johnson (2003) 109 Cal.App.4th 1230, 

1239 (Johnson) [when crime is gang-related and underlying felony already carries life 

sentence, "section 186.22, subdivision (b)(5) requires that the defendant serve a minimum 

of 15 calendar years before being considered for parole"]; People v. Harper (2003) 109 

Cal.App.4th 520, 527 (Harper) ["Because Harper was sentenced to a life term, section 

186.22 mandates that the alternate punishment of a 15-year parole eligibility be 

imposed."].)  Accordingly, the sentence the trial court imposed on Campos for the 

conviction of the attempted murder of Cazares was unauthorized. 

 2. The Trial Court Has No Power to Refuse to Impose the Alternate Penalty 

Prescribed by Section 186.22, Subdivision (b)(5) 

 Although conceding the sentence imposed for the conviction on count 1 was 

unauthorized, Campos argues the trial court has discretion to dismiss or strike the gang 

allegations and refuse to impose the alternate penalty prescribed by section 186.22, 

subdivision (b)(5).  According to Campos, such discretion is conferred by section 186.22, 

subdivision (g) and by section 1385, subdivision (a).  We disagree. 
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  a. Section 186.22, Subdivision (g) Does Not Authorize Courts to Refuse 

to Impose the Alternate Penalty Prescribed by Section 186.22, 

Subdivision (b)(5) 

 Section 186.22, subdivision (g) provides:  

"Notwithstanding any other law, the court may strike the additional 

punishment for the enhancements provided in this section or refuse to 

impose the minimum jail sentence for misdemeanors in an unusual case 

where the interests of justice would best be served, if the court specifies on 

the record and enters into the minutes the circumstances indicating that the 

interests of justice would best be served by that disposition."  (Italics 

added.) 

This provision does not apply to the penalty prescribed by section 186.22, 

subdivision (b)(5) (i.e., imprisonment for at least 15 years before parole eligibility if the 

felony is punishable by a life sentence) for at least two reasons. 

 First, unlike the penalties prescribed by section 186.22, subdivision (b)(1), which 

add terms of two, three, four, five or 10 years to the prison term for the underlying 

felony, the penalty prescribed by section 186.22, subdivision (b)(5) "is not a sentence 

enhancement" "because it is not an 'additional term of imprisonment' and it is not added 

to a 'base term.' "  (People v. Jefferson (1999) 21 Cal.4th 86, 101, italics added 

(Jefferson); see Cal. Rules of Court, rule 4.405(3) [defining enhancement].)  Rather, it "is 

an alternate penalty provision that applies to any gang-related underlying felony 

'punishable by imprisonment in the state prison for life.' "  (People v. Briceno (2004) 34 

Cal.4th 451, 460, fn. 7, italics added (Briceno); see also People v. Montes (2003) 31 

Cal.4th 350, 353, fn. 3 ["section 186.22(b)(5) is properly characterized as an alternate 

penalty provision"]; Robert L. v. Superior Court (2003) 30 Cal.4th 894, 899-900 

[§ 186.22, subd. (b)(5) "provide[s] for an alternate increased sentence in the form of a 
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higher minimum eligible parole date, for certain felonies punishable by life that were 

committed for the benefit of a criminal street gang"].)7  " 'Unlike an enhancement, which 

provides for an additional term of imprisonment, [a penalty provision] sets forth an 

alternate penalty for the underlying offense itself, when the jury has determined that the 

defendant has satisfied the conditions specified in the statute.' "  (Jones, supra, 47 Cal.4th 

at p. 578.)  Therefore, a trial court may not strike or otherwise refuse to impose the 

alternate penalty prescribed by section 186.22, subdivision (b)(5) under the provision 

authorizing a court to "strike the additional punishment for the enhancements provided in 

this section."  (§ 186.22, subd. (g), italics added.)8 

                                              

7 We are aware that our Supreme Court has held that as used in section 12022.53, 

subdivision (e)(2), "the word 'enhancement' includes not only the sentence enhancements 

of section 186.22, but also the alternate penalty provisions in that section."  (Brookfield, 

supra, 47 Cal.4th at p. 593.)  The broad construction of the word "enhancement" was 

necessary in Brookfield to preserve "the Legislature's apparent goal, in section 12022.53's 

subdivision (e), of reserving the most severe sentences for those who personally used or 

discharged a firearm in the commission of a gang-related crime."  (Brookfield, at p. 594; 

see also fn. 6, ante.)  The Supreme Court cautioned, however:  "Nothing in this opinion 

should be read as undermining the validity of the strict distinction this court has drawn in 

the past between sentence enhancements and penalty provisions in other contexts."  

(Brookfield, at p. 595.) 

 

8 We disagree with People v. Torres (2008) 163 Cal.App.4th 1420 to the extent it 

held the trial court had authority to strike the alternate penalty prescribed by section 

186.22, subdivision (b)(4)(C) because the court found unusual circumstances.  (Torres, at 

pp. 1422, 1424, 1433 & fns. 6, 7.)  Torres did not analyze the applicable language of 

section 186.22, subdivision (g), and it repeatedly and inaccurately described the alternate 

penalty prescribed by section 186.22, subdivision (b)(4)(C) as a "gang enhancement."  

(Torres, at pp. 1422, 1424, 1427, 1433.)  As explained in the text, our Supreme Court has 

held that the punishments prescribed in subdivisions (b)(4) and (b)(5) of section 186.22 

are alternate penalties, not enhancements. 
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 Second, section 186.22, subdivision (b)(5) does not impose a minimum jail 

sentence for misdemeanors.  It imposes a minimum period of confinement of 15 years in 

prison before parole eligibility for felonies punishable by life in prison (Lopez, supra, 34 

Cal.4th at p. 1004; Johnson, supra, 109 Cal.App.4th at p. 1239; Harper, supra, 109 

Cal.App.4th at p. 527), such as attempted willful, deliberate and premeditated murder, the 

felony at issue here (see § 664, subd. (a)).  The fact that the Legislature expressly 

included in section 186.22, subdivision (g) the minimum jail time that must be served 

before parole eligibility for gang-related misdemeanors (see § 186.22, subd. (d)) but not 

the minimum prison time that must be served before parole eligibility for gang-related 

felonies with indeterminate life sentences (see § 186.22, subd. (b)(4), (5)), indicates that 

the Legislature did not intend section 186.22, subdivision (g) to confer authority on trial 

courts to refuse to impose the minimum prison time that must be served before parole 

eligibility for such felonies.  (See, e.g., People v. Guzman (2005) 35 Cal.4th 577, 588 

[expression of one thing in statute implies exclusion of others]; People v. Gardeley 

(1996) 14 Cal.4th 605, 621-622 [when phrase is used in one part of statute but excluded 

from another, courts do not imply missing phrase in part of statute from which 

Legislature excluded it].)9  Hence, a trial court may not refuse to impose the alternate 

                                              

9 We have reviewed the scant legislative history pertaining to the enactment of the 

language authorizing trial courts to refuse to impose the minimum jail sentence for 

misdemeanors when section 186.22 was amended in 1989.  (See Stats. 1989, ch. 144, 

§ 1.)  According to the Enrolled Bill Report:  "In cases involving certain felonies 

committed in the context of gang activity, an enhancement of 1, 2, or 3 years is added 

onto the base term for the offense.  SB 1555 also contained a provision making it a 

misdemeanor for a parent to encourage, further, or assist the criminal conduct of a minor 
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penalty prescribed by section 186.22, subdivision (b)(5) under the provision authorizing a 

court to "refuse to impose the minimum jail sentence for misdemeanors."  (§ 186.22, 

subd. (g).) 

  b. Section 1385, Subdivision (a) Does Not Authorize Courts to Refuse 

to Impose the Alternate Penalty Prescribed by Section 186.22, 

Subdivision (b)(5) 

 Under section 1385, subdivision (a), a "judge or magistrate may, either of his or 

her own motion or upon the application of the prosecuting attorney, and in furtherance of 

justice, order an action to be dismissed."  This power to dismiss extends to the entire 

action as well as to individual charges and allegations in the action.  (In re Varnell (2003) 

30 Cal.4th 1132, 1137.)  According to Campos, section 1385, as interpreted and applied 

in People v. Bonnetta (2009) 46 Cal.4th 143 (Bonnetta) and People v. Superior Court 

(Romero) (1996) 13 Cal.4th 497 (Romero), authorizes a trial court to dismiss gang 

                                                                                                                                                  

child involved in a gang.  The bill also required a minimum sentence for conviction of 

such a misdemeanor.  [¶]  Under existing law, the court is authorized to strike the 

sentence enhancements in felony cases where the interest of justice would best be served.  

However, the law enacted with last year's SB 1555 does not similarly authorize the court 

to refuse to impose the required minimum jail sentence in the misdemeanor cases.  This 

bill essentially gives the court discretionary authority in misdemeanor cases comparable 

to that which the court currently has for sentence enhancements in felony cases under 

similar circumstances."  (Office of Criminal Justice Planning, Enrolled Bill Rep. on Sen. 

Bill No. 1555 (1989-1990 Reg. Sess.) July 10, 1989, pp. 1-2, italics added.) 

 This analysis is consistent with the view that in felony cases the trial court had 

power under the preamendment version of section 186.22, subdivision (g) to strike the 

additional terms of years prescribed by section 186.22, subdivision (b)(1), which are truly 

"enhancements."  (See Cal. Rules of Court, rule 4.405(3) [" 'Enhancement' means an 

additional term of imprisonment added to the base term."].)  The 1989 amendment 

extended a similar power to allow trial courts to refuse to impose the minimum jail 

sentence for misdemeanors prescribed by section 186.22, subdivision (d).  But, no such 

power was extended to authorize trial courts to refuse to impose the alternate penalties for 

felonies prescribed by section 186.22, subdivision (b)(4) and (5), because, as explained in 

the text, they are neither enhancements nor minimum jail sentences for misdemeanors. 
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allegations and to refuse to impose the punishment prescribed by section 186.22, 

subdivision (b)(5).  We disagree. 

 We do not read Bonnetta, supra, 46 Cal.4th 143, as authorizing courts to dismiss 

or strike gang allegations and to refuse to impose the gang alternate penalty prescribed by 

section 186.22, subdivision (b)(5).  Bonnetta was not a gang case and did not consider the 

enhancements or alternate penalties prescribed by section 186.22, subdivision (b) for 

gang-related offenses.  Rather, Bonnetta was a drug case in which the Supreme Court 

considered the propriety of the trial court's striking of allegations concerning prior 

convictions and the amount of the substance possessed to manufacture the drug, which, if 

proven, would have added many years to the defendants' base sentences.  (Id. at pp. 147-

148.)  In this context, Bonnetta held that the discretion conferred by section 1385, 

subdivision (a) "on the trial courts includes the discretion to dismiss or strike an 

enhancement in the furtherance of justice."  (Id. at p. 145, italics added.)  As we have 

already explained, however, section 186.22, subdivision (b)(5) does not prescribe an 

additional term of years to be added to a base term and is therefore not an enhancement.  

(See Cal. Rules of Court, rule 4.405(3); Jones, supra, 47 Cal.4th at p. 578; Jefferson, 

supra, 21 Cal.4th at p. 101.)  Bonnetta thus does not support Campos's argument that the 

trial court may use section 1385, subdivision (a) to refuse to impose the gang alternate 

penalty prescribed by section 186.22, subdivision (b)(5). 

 We also do not read Romero, supra, 13 Cal.4th 497, as supporting Campos's 

argument.  The question in Romero was "whether a court may, on its own motion, strike 

prior felony conviction allegations in cases arising under the law known as 'Three Strikes 
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and You're Out.' "  (Id. at p. 504.)  According to Romero, "the power to dismiss an action 

[under section 1385, subdivision (a)] includes the lesser power to strike factual 

allegations relevant to sentencing."  (Id. at p. 504).  Romero also noted that because the 

power to dismiss or strike sentencing allegations "is statutory, the Legislature may 

eliminate it."  (Id. at p. 518.)  Romero cautioned, however, that courts "will not interpret a 

statute as eliminating [their] power under section 1385 'absent a clear legislative 

direction to the contrary.' "  (Ibid., italics added.)  The Romero court found no such clear 

legislative direction in the Three Strikes law, for the "principal reason" that "the Three 

Strikes law expressly authorizes '[t]he prosecuting attorney [to] move to dismiss or strike 

a prior felony conviction allegation in the furtherance of justice pursuant to Section 

1385 . . . .' "  (Romero, at p. 528, first italics added.)  By contrast, section 186.22, 

subdivision (g) contains no such express authorization of action pursuant to section 

1385; and for the three reasons explained below, the enactment of section 186.22, 

subdivision (g) provides the clear legislative direction needed to eliminate courts' power 

to use section 1385 to dismiss or strike gang allegations and enhancements and to refuse 

to impose gang alternate penalties. 

 First, the language of section 186.22, subdivision (g) manifests legislative intent to 

preclude operation of section 1385 as to gang allegations, enhancements and alternate 

penalties.  Although "clear language eliminating a trial court's section 1385 authority" is 

required (People v. Fritz (1985) 40 Cal.3d 227, 230), "it is not necessary that the 

Legislature expressly refer to section 1385 in order to preclude its operation" (People v. 

Thomas (1992) 4 Cal.4th 206, 211, italics added; accord, Romero, supra, 13 Cal.4th at 
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p. 518 [to eliminate courts' power under § 1385, "the Legislature need not expressly refer 

to section 1385"]).  Here, section 186.22, subdivision (g) does not expressly mention 

section 1385, but it does begin with the phrase, "Notwithstanding any other law."  Use of 

this " 'term of art' expresses a legislative intent 'to have the specific statute control despite 

the existence of other law which might otherwise govern' " (People v. Franklin (1997) 57 

Cal.App.4th 68, 74) and "declares the legislative intent to override all contrary law" 

(Klajic v. Castaic Lake Water Agency (2004) 121 Cal.App.4th 5, 13).  Use of the phrase 

"notwithstanding any other law" in section 186.22, subdivision (g) therefore indicates 

that courts are to apply that statute — and not any other potentially applicable statute, 

such as section 1385, subdivision (a) — when considering whether to exercise the powers 

granted by that statute. 

 This conclusion is supported by Romero, supra, 13 Cal.4th 497.  There, our 

Supreme Court held that use of the phrase "notwithstanding any other law" in the Three 

Strikes law meant that "[t]he Three Strikes law, when applicable, takes the place of 

whatever law would otherwise determine defendant's sentence for the current offense.  

The language thus eliminates potential conflicts between alternative sentencing 

schemes."  (Romero, supra, 13 Cal.4th at p. 524.)  By parity of reasoning, use of the 

phrase "notwithstanding any other law" in section 186.22, subdivision (g) means that that 

statute "takes the place of whatever law would otherwise" govern the exercise of trial 

courts' power to strike allegations or enhancements or to refuse to impose alternate 

penalties in gang cases.  (Romero, at p. 524.)  Absent section 186.22, subdivision (g), 

section 1385, subdivision (a) would govern exercise of that power.  (See Bonnetta, supra, 
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46 Cal.4th at p. 145 [§ 1385, subd. (a) authorizes trial courts to strike sentence 

enhancements]; In re Varnell, supra, 30 Cal.4th at p. 1134 [§ 1385, subd. (a) authorizes 

trial courts to strike allegations that trigger increased punishment].)  "The language 

['notwithstanding any other law'] thus eliminates potential conflicts between" section 

186.22, subdivision (g) and section 1385, subdivision (a).  (Romero, at p. 524; cf. People 

v. Estrada (1997) 57 Cal.App.4th 1270, 1277 [holding that provision of alternative 

sentencing scheme — § 667.61, former subd. (f) ["Notwithstanding any other law, the 

court shall not strike any of the circumstances specified in subdivision (d) or (e)"] — 

precluded operation of § 1385, subd. (a)].) 

 Second, the conclusion that trial courts may not use section 1385 to dismiss or 

strike gang allegations or enhancements or to refuse to impose gang alternate penalties 

follows from two rules of construction that apply to statutes that cover the same subject:  

(1) the specific statute prevails over the general statute (Code Civ. Proc., § 1859; People 

v. Superior Court (Jimenez) (2002) 28 Cal.4th 798, 808); and (2) the later-enacted statute 

prevails over the earlier-enacted statute (City of Petaluma v. Pacific Tel. & Tel. Co. 

(1955) 44 Cal.2d 284, 288), "especially when it deals with a particular subject also 

included in the more general statute" (People v. Vargas (1985) 175 Cal.App.3d 271, 

277).  What is now codified as section 186.22, subdivision (g) originated in 1988 

(Stats. 1988, ch. 1242, § 1, p. 4128, ch. 1256, § 1, p. 4179) and deals with courts' powers 

to strike enhancements and to refuse to impose minimum periods of confinement 

specifically in gang cases; section 1385, subdivision (a) originated in 1850 (Stats. 1850, 

ch. 119, § 629, p. 323) and deals with dismissing or striking actions, charges, and 
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allegations generally in criminal cases.  "Under well-established rules of construction, 

any inconsistency between the two provisions would be resolved by applying the more 

specific provision (and any amendments thereto)."  (People v. Thomas, supra, 4 Cal.4th 

at p. 213 [holding § 1170.1, former subd. (h), which "provide[d] a specific power to strike 

specified enhancements," prevailed over § 1385, which "provides a broad, general power 

to dismiss 'actions' "]; see also People v. Tanner (1979) 24 Cal.3d 514, 521 (Tanner) 

[holding § 1203.06, which was specific statute regarding "particular problem at hand," 

prevailed over § 1385, which "is general in nature"].)  Therefore, section 186.22, 

subdivision (g) applies here and "preclude[s] the trial court from striking [or refusing to 

impose the alternate penalty prescribed by section 186.22, subdivision (b)(5)]; the 

exercise of judicial discretion permitted pursuant to section 1385 [is] inapplicable in the 

face of the more specific proscription on the court's power."  (People v. Rodriguez (1986) 

42 Cal.3d 1005, 1019.) 

 Third, and finally, trial courts may not use section 1385, subdivision (a) to dismiss 

or strike gang allegations or enhancements or to refuse to impose gang alternate penalties 

because such use would render section 186.22, subdivision (g) "redundant and 

unnecessary" (People v. Safety National Casualty Corp. (2010) 186 Cal.App.4th 959, 

966) or mere "meaningless surplusage" (People v. Kennedy (2008) 168 Cal.App.4th 

1233, 1241).  If the Legislature had intended section 1385 to be applied in gang cases to 

allegations, enhancements and alternate penalties, then it would have had no need to 

enact (or amend, see fn. 9, ante) section 186.22, subdivision (g) to specify in gang cases 

which enhancements courts may strike, which alternate penalties they may refuse to 
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impose, and the circumstances under which they may do so.  "We do not presume that the 

Legislature performs idle acts, nor do we construe statutory provisions so as to render 

them superfluous."  (Shoemaker v. Myers (1990) 52 Cal.3d 1, 22.)  Moreover, application 

of section 1385 in gang cases would effectively eliminate the limitations in section 

186.22, subdivision (g) on what courts may strike or refuse to impose (i.e., enhancements 

for felonies and minimum jail sentences for misdemeanors), thereby rendering the 

"legislation a nullity."  (Tanner, supra, 24 Cal.3d at p. 520 [rejecting use of § 1385 that 

would restore law in effect before enactment of legislation under consideration]; see also 

People v. Thomas, supra, 4 Cal.4th at p. 213 [rejecting use of § 1385 that would "negate" 

deletion of enhancement from statutory list of enhancements that could be stricken].)  

Hence, because section 186.22, subdivision (g) constitutes a "a statutory scheme designed 

to effect a particular result and . . . the invocation of section 1385 would nullify that 

result," "clear legislative intent to abrogate trial courts' authority to strike under section 

1385 exists."  (People v. Luckett (1996) 48 Cal.App.4th 1214, 1219.) 

 In sum, we hold that the existence and language of section 186.22, subdivision (g) 

provide "clear legislative direction" (People v. Thomas, supra, 4 Cal.4th at p. 210) that 

courts are to apply that statute — and not section 1385, subdivision (a) — in gang cases 

when considering whether to dismiss or strike allegations or enhancements or to refuse to 

impose alternate penalties.  Because section 186.22, subdivision (g) does not authorize 

courts to refuse to impose the minimum prison time that must be served before parole 

eligibility for felonies punishable by life in prison prescribed by section 186.22, 
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subdivision (b)(5), we hold that imposition of that penalty is mandatory.  (See Johnson, 

supra, 109 Cal.App.4th at p. 1239; Harper, supra, 109 Cal.App.4th at p. 527.) 

 3. The Trial Court Improperly Struck from Counts 1, 2, 3 and 7 the Firearm 

Enhancements Under Section 12022.5, Subdivision (a) and the Great 

Bodily Injury Enhancements Under Section 12022.7, Subdivision (a) 

 The trial court erred when it struck from counts 1, 2, 3 and 7 the firearm and great 

bodily injury enhancements under section 12022.5, subdivision (a) and section 12022.7, 

subdivision (a).  When a court imposes a firearm enhancement under section 12022.53, 

"[a]n enhancement involving a firearm specified in  . . . Section 12022.5 . . . shall not be 

imposed . . . in addition to an enhancement imposed pursuant to this section."  

(§ 12022.53, subd. (f).)  Similarly, "[a]n enhancement for great bodily injury as defined 

in Section 12022.7 . . . shall not be imposed . . . in addition to an enhancement imposed 

pursuant to subdivision (d)."  (§ 12022.53, subd. (f).)  Our Supreme Court has construed 

the word "impose" as used in section 12022.53, subdivision (f) to be "shorthand for 

'impose and then execute.' "  (People v. Gonzalez (2008) 43 Cal.4th 1118, 1126-1127 

(Gonzalez).)  Accordingly, where, as here, an enhancement for personally and 

intentionally discharging a firearm causing great bodily injury is imposed under section 

12022.53, subdivision (d), neither a firearm enhancement under section 12022.5 nor a 

great bodily injury enhancement under section 12022.7 may also be imposed and 

executed.  (Gonzalez, at p. 1130; People v. Sinclair (2008) 166 Cal.App.4th 848, 854 

(Sinclair).)  What the trial court may do with respect to each type of enhancement differs, 

however. 
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 Enhancements under section 12022.5 for personally using a firearm in the 

commission of a felony may not be stricken.  (§ 12022.5, subd. (c); People v. Thomas, 

supra, 4 Cal.4th at pp. 213-214.)  Thus, where, as here, a trial court imposes punishment 

under section 12022.53, subdivision (d), the proper procedure is for the trial court to 

impose and stay the additional punishment under section 12022.5 for the same crime.  

(§ 12022.53, subd. (f); Gonzalez, supra, 43 Cal.4th at p. 1130; Sinclair, supra, 166 

Cal.App.4th at p. 854.) 

 Enhancements under section 12022.7 for personally inflicting great bodily injury 

in the commission of a felony may be stricken, however.  (§ 1385, subds. (a), (c)(1); In re 

Pacheco (2007) 155 Cal.App.4th 1439, 1444; People v. Thomas (1997) 56 Cal.App.4th 

396, 405.)  A trial court may strike such an enhancement "in furtherance of justice," but 

only if it sets forth its reasons "in an order entered upon the minutes."  (§ 1385, subd. (a); 

see Bonnetta, supra, 46 Cal.4th at pp. 145-146.)  Thus, when a trial court imposes 

punishment under section 12022.53, subdivision (d), it must impose and stay any 

additional punishment under section 12022.7 for the same crime, unless the court strikes 

the section 12022.7 enhancement in compliance with section 1385, subdivision (a).  

(§ 12022.53, subd. (f); see Sinclair, supra, 166 Cal.App.4th at pp. 854-855.) 

 4. Remand Is Required for Resentencing 

 Where, as here, the trial court has imposed an unauthorized sentence, it is subject 

to correction by the appellate court.  (People v. Cunningham (2001) 25 Cal.4th 926, 

1044-1045; People v. Irvin (1991) 230 Cal.App.3d 180, 190-191.)  Correction of an 

unauthorized sentence is required even if it results in imposition of a harsher sentence 
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(People v. Serrato (1973) 9 Cal.3d 753, 764, disapproved on another ground by People v. 

Fosselman (1983) 33 Cal.3d 572, 583, fn. 1; People v. Solórzano (2007) 153 Cal.App.4th 

1026, 1040-1041), as it will with respect to Campos's conviction on count 1.  Because the 

unauthorized sentence imposed for Campos's conviction on count 1, as well as the 

erroneous striking of certain enhancements, affects the aggregate sentence, we must 

remand to allow the trial court to resentence Campos for the convictions on all counts.  

(See, e.g., People v. Navarro (2007) 40 Cal.4th 668, 681; People v. Hill (1986) 185 

Cal.App.3d 831, 834 (Hill).)10 

 We provide the following guidance for the trial court on remand: 

 For the conviction of the attempted murder of Cazares on count 1, the trial court 

must (1) sentence Campos to an indeterminate term of 15 years to life in prison and note 

a 15-year minimum parole eligibility date on that count pursuant to section 186.22, 

subdivision (b)(5); (2) impose an additional and consecutive prison term of 25 years to 

life for personally and intentionally discharging a firearm causing great bodily injury 

under section 12022.53, subdivision (d); (3) impose and stay a consecutive prison term of 

three, four or 10 years for the firearm enhancement under 12022.5, subdivision (a) and 

state on the record the reasons for the sentence choice (Cal. Rules of Court, rule 4.428); 

and (4) impose and stay a consecutive prison term of three years for the great bodily 

injury enhancement under section 12022.7, subdivision (a), unless the court exercises its 

                                              

10  Because we are remanding for resentencing, we need not and do not address 

Campos's contention that the abstract of judgment incorrectly states how the 

indeterminate sentences for the convictions on counts 1, 2, 3 and 7 are to run 

concurrently. 
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discretion to strike that enhancement and sets forth its reasons for doing so in an order 

entered upon the minutes. 

 For the convictions of the attempted murders of the Rodriguez brothers on 

counts 2 and 3, for each conviction the trial court must (1) sentence Campos to an 

indeterminate term of 15 years to life in prison and note a 15-year minimum parole 

eligibility date on these counts pursuant to section 186.22, subdivision (b)(5); (2) impose 

an additional and consecutive prison term of 25 years to life for personally and 

intentionally discharging a firearm causing great bodily injury under section 12022.53, 

subdivision (d); and (3) impose and stay a consecutive prison term of three, four or 10 

years for the firearm enhancement under 12022.5, subdivision (a) and state on the record 

the reasons for the sentence choice (Cal. Rules of Court, rule 4.428). 

 For the conviction of shooting at an occupied motor vehicle on count 7, the court 

must (1) sentence Campos to an indeterminate term of 15 years to life in prison and note 

a 15-year minimum parole eligibility date on that count pursuant to section 186.22, 

subdivision (b)(4)(B); (2) impose an additional and consecutive prison term of 25 years 

to life for personally and intentionally discharging a firearm causing great bodily injury 

under section 12022.53, subdivision (d); and (3) impose and stay a consecutive prison 

term of three years for the great bodily injury enhancement under section 12022.7, 

subdivision (a), unless the court exercises its discretion to strike that enhancement and 

sets forth its reasons for doing so in an order entered upon the minutes. 

 We do not provide any specific guidance regarding the determinate sentences 

imposed and stayed for the convictions of assault with a semiautomatic firearm on 
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counts 4, 5 and 6 because neither party has challenged them on appeal, and these 

sentences appear to be legally authorized.  We simply note that on remand for 

resentencing, the trial court is not limited to correcting the sentencing errors discussed 

above but "may reconsider all sentencing choices."  (Hill, supra, 185 Cal.App.3d at 

p. 834.) 

DISPOSITION 

 The convictions on all counts are affirmed.  The sentence is reversed, and the 

matter is remanded to the trial court for resentencing in accordance with the views 

expressed in this opinion. 

 

      

IRION, J. 

 

WE CONCUR: 

 

 

  

 MCCONNELL, P. J. 

 

 

  

 HUFFMAN, J. 


