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2. 

 Defendant Jerome Torres was convicted of one count of attempting to dissuade a 

witness and one count of issuing a criminal threat.  In addition, as to each count, a gang 

enhancement was found true.  At sentencing, the court struck the gang enhancement for 

each count and imposed an aggravated term of seven years for the criminal threat.  

Neither defendant nor the People appealed.  The department of corrections sent a letter to 

the trial court asking for clarification of defendant’s sentence because the sentence 

imposed was higher than that allowed by the sentencing triad applicable to the underlying 

conviction.  Defendant was brought back to court and resentenced.  At resentencing, the 

court refused to strike the gang enhancements and imposed a sentence more severe than 

the original sentence. 

 Defendant appeals, claiming the trial court’s failure to strike the gang 

enhancements at resentencing violates the principles of res judicata and collateral 

estoppel, the court’s failure to strike the gang enhancements constitutes an abuse of 

discretion, defendant’s sentence amounts to cruel and unusual punishment, and the 

abstract of judgment needs correction.  In addition, defendant argues that any failure of 

his counsel to argue in the trial court the issues he now raises on appeal constitutes 

ineffective assistance of counsel.   Discussion of these claims is contained in the 

unpublished portion of this opinion.  

 A related issue arises here.  We have requested that the parties brief the additional 

issue of whether the trial court erred under Penal Code1 section 1170, subdivision (d) and 

the double jeopardy clause in sentencing defendant on recall to a term greater than his 

initial sentence under the present circumstances:  his original sentence fell within the 

legal range of sentence, and correcting the unauthorized portion of his sentence did not 

mandate a sentence longer than that originally imposed.  We publish the discussion of 

this dispositive issue, which causes us to remand this matter for resentencing. 
                                                 
1 All further code references will be to the Penal Code, unless otherwise stated.   
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FACTUAL AND PROCEDURAL BACKGROUND 

  Defendant was in the courtroom for his cousin’s preliminary hearing in a case 

involving a drive-by shooting.  Victim-witnesses O.V. and D.V. were sitting outside the 

courtroom waiting to be called to testify.  Defendant and the cousin’s girlfriend came out 

of the courtroom and sat across from O.V. and D.V.  An exchange of words took place 

which O.V. reported. 

 Subsequently, defendant was arrested and charged with attempting to dissuade 

D.V. and O.V. from testifying (counts 1 and 2, § 136.1, subd. (a)(2)), and making a 

criminal threat against D.V. and O.V. (counts 3 and 4, § 422).  In addition, a street gang 

enhancement was charged as to all four counts.  (Pen. Code, § 186.22, subds. (b)(4) & 

(b)(1)(B).) 

 This matter charging defendant proceeded to trial.  At trial, D.V. testified he was 

in the courthouse on October 17, 2005, with his cousin O.V. waiting to testify at the 

preliminary hearing of David Hernandez, defendant’s cousin.  While D.V. and O.V. were 

sitting outside waiting, defendant came out of the courtroom with a woman.  They sat 

across from D.V. and O.V.  Defendant stared at D.V. and O.V. with a mean expression.2  

 D.V. asked defendant why he was staring at them.  Defendant called D.V. a 

“scrap,” a derogatory term used by Northern gang members to Southern gang members.  

D.V. said it was not his fault that he was there; it was Hernandez’s fault for shooting at 

them.  Defendant responded by saying, “Well, you ain’t gonna talk for long.”  During 

this time, defendant was looking at D.V. for the most part.  After this exchange of words, 

defendant got up and walked back into the courtroom.  D.V. and O.V. reported the 

                                                 
2 O.V. and D.V. characterized defendant’s stares as “mad-dogging.”  “Mad-dogging” is 
an expression used by gang members to describe certain behaviors, including looking at 
someone to intimidate them.   
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incident to police officer Brian Haney, who proceeded to have defendant arrested that 

day.3 

 Defendant had a jury summons for that day in his pocket at the time of his arrest.  

When defendant was arrested at the courthouse shortly after the incident, he did not have 

any gang-related items in his possession, he was not wearing any gang-related apparel, 

and he did not have any gang-related tattoos.   

 When defendant was booked into jail, he filled out an intake form.  One of the 

questions was whether defendant had any gang associations; he wrote “WSNG.”4  

Defendant had been told that the form was for classification purposes.  

 Police detective Edward Hinojosa testified as a gang expert at trial.  He testified 

that Hernandez is a Norteno gang member and that his gang is a criminal street gang.  It 

was Hinojosa’s opinion that defendant is a gang member because he associated with 

Hernandez, committed a gang-related offense, and admitted to the booking officers that 

he associated with the West Side Norteno Gangsters.  

 On cross-examination, Hinojosa testified that, prior to this incident in the 

courthouse, defendant had not shown up in any law enforcement gang information, 

Hinojosa was not aware of a moniker for defendant, even though 90 percent of gang 

members had a moniker, and he was not aware that defendant had ever thrown hand signs 

or worn gang attire.  Hinojosa testified that most gang members have run-ins with the 

law, but defendant had not been convicted of any crimes.  No field identification cards, 

filled out when gang members are found associating with one another, had been filed on 

defendant.   

                                                 
3 Before this incident occurred, Officer Haney saw defendant mad-dogging O.V. and 
D.V.  He told them that if anyone threatened them or commented to them to let him 
know.  
4 WSNG stands for West Side Norteno Gangsters, a Northern gang.  
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 Hernandez’s fiancée testified on defendant’s behalf.  She said she went to the 

courthouse with defendant.  Defendant had jury duty that day and kept checking the 

clock to make sure he was not going to be late.  She testified that D.V. said to defendant, 

“What the fuck are you looking at?” and defendant responded, “I’m not fucking looking 

at you.” 

 Defendant testified on his own behalf.  He testified that he went to the courthouse 

on October 17, 2005, for jury duty.  He went to the third floor because his cousin, 

Hernandez, was the subject of a proceeding.  Defendant stated that he had no gang 

associations.  When he was in the hall, D.V. said to him, “What the fuck are you looking 

at?”  Defendant responded, “What do you mean?”  The two exchanged words but 

defendant did not threaten D.V. or O.V.  When defendant was booked in the jail, he told 

the deputy he was not a gang member.  He asked the deputy how he should answer the 

gang association question, and the deputy told him that if his cousin was in a gang he 

should put “it” down.   

 The jury returned its verdicts finding defendant guilty of attempting to dissuade a 

witness (count 1) and criminal threats (count 3) against D.V.  In addition, the jury found 

the gang enhancements to be true.  The jury found defendant not guilty of the same 

charges that listed O.V. as the victim (counts 2 and 4).   

 The probation officer recommended that the 27-year-old defendant be granted 

probation “[t]aking into consideration the nature of the current offense, the defendant’s 

lack of prior criminal record and willingness to comply with terms and conditions of 

probation.”  

 The probation officer’s report listed the sentencing ranges for defendant’s 

conviction.  For count 1 the range was 16 months, two years, and three years.  Imposition 

of the gang enhancement with this conviction (attempting to dissuade a witness)  carries a 

term of seven years to life in prison.  (§ 186.22, subd. (b)(4)(C).)  For count 3 (criminal 
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threats) the sentencing range was 16 months, two years, and three years.  Imposition of 

the gang enhancement with count 3 adds an additional five years.   

 The People filed a sentencing brief detailing the seriousness of this type of offense 

and asking the court to impose a prison term of seven years to life on count 1 with the 

gang enhancement.  The People erroneously listed the sentencing range for count 3 as 

three, five, or seven years. 

 Defendant filed a sentencing brief asking the court to follow the recommendation 

of the probation officer and grant probation.  The brief also detailed mitigating factors 

such as defendant’s lack of any prior record, the absence of evidence of contacts with law 

enforcement prior to the instant offense, defendant’s legitimate purpose at the courthouse 

for jury duty, and the fact that D.V. initiated the contact that resulted in defendant’s 

convictions.  

 Sentencing took place on March 17, 2006.  Defendant argued for a grant of 

probation or at the most a term of seven years on count 3.  Defendant argued that a life 

term for the criminal activity that took place is too harsh.  The court responded as 

follows:   

 “THE COURT:  Well I have problems with the life aspect of it too.  I wanted to 

try to work something out for 12 years. 

 “I just really feel that what your client did was -- was unacceptable.  I mean here 

you have these victims who were subject to a gang attack and in fear for their lives 

because in one instance they were shot at before and they had the courage to come to 

court, and your client then threatened them.  I’ve got no -- no tolerance for that kind of 

conduct.  I got no sympathy for your client. 

 “Now granted he did not do anything other than threaten them.  Tried to intimidate 

them from testifying, but to me that is a horrendous crime because this gang activity in 

our community is increasing and you -- you need courageous people, like the victims in 

this case, to look those gang members in the eye and say you’re not going to intimidate 
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me.  I’m going to do the right thing.  That’s a hard, hard thing to do.  And to not send a 

message to your client and anybody else who intimidates a witness in these types of cases 

by giving him a slap on the wrist I’m not going to do, but I think given the conduct here a 

life term is somewhat harsh. 

 “What I’m looking at, I wanted to do the 12 years.  I can’t do that so now what 

I’m looking at is the aggravated term on Count 3 which would be the 7 years, staying the 

gang allegation, but if you object to the aggravated term, then I am going to give him the 

7 to life. 

 “MR. GARCIA [defendant’s counsel]:  I would say with that, this would be the 

lesser of two evils in his eyes and I would say that -- that would be probably the most 

appropriate given the circumstances and I don’t see another alternative.”   

 The People argued for the term of seven years to life.  The trial court questioned 

the People if the court could strike the special allegation that results in a life term.  The 

People responded that the gang allegation can only be stricken in unusual cases and 

claimed the fact that defendant does not have a lengthy criminal history is not a 

consideration.  The People argued that this case was not unusual and the court could not 

strike the gang enhancements for either count.  

 The court disagreed with the People and stated it found this to be an unusual case.  

“This young man is youthful.  He has no record.  There’s no indication he was ever in 

any gang related activity prior to this instance.”  The court continued,  

 “MS. ANERICH [prosecutor]:  But that’s not a -- 

 “THE COURT:  I know.  Can I talk?  I’m setting forth the grounds why I feel it is 

an unusual case.  Everything you said for the most part about shocking the conscience of 

the court, there’s no more sacred place in terms of -- of -- of witnesses and their 

protection than a courthouse where this occurred.  I agree with all that, but on a youthful 

offender who’s never been in jail before, never served one day and you’re asking for 7 to 

life, and I’m inclined to impose a 7 year state prison sentence that he’ll serve 85 percent 
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of that, 6 years for basically three or four statements he made, I think is -- is punishment 

and a substantial punishment, and I disagree with the People’s position in this matter, but 

I will turn to you Mr. Garcia because it’s difficult to find aggravating circumstances that 

would warrant the 7 year aggravated term on Count 3 which I’m inclined to impose.  

That would have to be with your consent.  Otherwise I’m going to impose the 7 years to 

life, so you tell me what your client wants to do, because I don’t want this to go up on 

appeal -- 

 “MR. GARCIA [defense counsel]:  No.  I understand. 

 “THE COURT:  -- and find that there’s no basis for the 7 year aggravated term 

and if it comes back, then I’m gonna impose the 7 years to life. 

 “MR. GARCIA:  No.  He’s -- we’ve had discussions and we’ve seen options, 

legally and so forth and the court’s options and he’s fine with 7 years.  He’s fine with the 

aggravated. 

 “MS. ARNERICH:  Your Honor, just so the record is clear the 186.22 requires it 

to be an unusual case.  An unusual case does not include a defendant’s history.  And 136 

- 

 “(Interruption by the Reporter.) 

 “MS. ARNERICH:  [All] I was trying to point out to the court is the reasons 

you’re setting forth are not technically legal reasons to find the unusual case. 

 “THE COURT:  I think you would probably have the right to appeal this also. 

 “MS. ARNERICH:  It will be done, Your Honor.”   

 The court struck the gang allegations and imposed the upper term of seven years 

for count 3 (criminal threats).  As to count 1 the court imposed the mid term and stayed 

that count.  (Neither defendant nor the People appealed from this judgment.) 

 More than a year later, on April 2, 2007, the court received a letter from the 

department of corrections stating the minute order recites that the court struck the 

sentence enhancements and imposed the upper term of seven years on count three, but the 
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sentencing triad for count three is 16 months, two years, or three years.  The department 

asked the court to review its file to determine if a correction is required.  Citing the case 

of People v. Hill (1986) 185 Cal.App.3d 831 the letter also advised, “When notified by 

the Department of Corrections and Rehabilitation that an illegal sentence exists, the trial 

court is entitled to reconsider all sentencing choices.”   

 The court issued an order on April 6, 2007, for defendant’s transportation back to 

court for resentencing.  

 Defendant filed points and authorities arguing that the court’s power to resentence 

is limited to the provisions of section 1170, subdivision (d), and this subdivision provides 

that the court may not sentence the defendant to a term greater than the initial sentence.  

In addition, defendant argued the court retained the power to strike the gang allegations.  

Defendant urged the court to do so.   

 Resentencing was held on May 30, 2007.  The court noted that it had imposed an 

illegal sentence, having relied on the People’s claim that the aggravated term for count 3 

was seven years. 

 Defendant asked the court to strike the gang enhancements once again, based on 

his complete absence of a prior record and complete absence of any evidence of gang 

involvement on his part except for this one instance.  In addition, defendant pointed out 

that this was merely an exchange of words while defendant was legitimately at the 

courthouse in response to a jury summons, completely unlike cases where gang members 

come to the courthouse for the purpose of intimidating witnesses. 

 The People argued the court should not strike the gang enhancement because of 

the seriousness of defendant’s conduct.  

 The court sentenced defendant as follows:   

 “THE COURT:  I will say this, at the original sentencing I did have some 

misgivings about sentencing Mr. [Torres] to a life term given the fact that he had no 

record, and I tried to get around that, but in retrospect I’ve given this matter a lot of 
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thought.  The Legislature sets down the appropriate punishments for crimes that have 

been committed. 

 “The defendant was found guilty of the witness intimidation.  Was found to have 

been a gang member and I think it’s my duty to impose the prescribed sentence that is set 

forth in the, in the Code.  As a result the defendant’s, as to Count 1, the defendant’s 

application for probation is denied. 

 “Pursuant to Penal Code Section 186.22B4C his prison sentence will be an 

indeterminate automatic life in prison with the minimum term of seven years as set forth 

in that Code section.  He will be entitled to credits for the time he has received in 

custody. 

 “I will point out that even though this is a longer sentence, Mr. Garcia, than 

originally imposed by the court, the People have provided the court with a case of People 

versus Reyes, 212 Cal App 3rd, 852 … that sets forth a well settled rule of law an illegal 

sentence [may be] corrected any time even if the new sentence is more severe than the 

original sentence.  Certainly that is the case here. 

 “As to Count 2 [Count 3] the defendant’s application for probation is denied.  He’s 

committed to state prison for the mid term of two years with an additional and 

consecutive term of five years pursuant to the gang allegation of 186.22B1B for a total 

term of seven years.  That will be stayed pursuant to Penal Code Section 654.”   

DISCUSSION 

I.  Collateral Estoppel and Res Judicata* 

 As previously set forth, at the initial sentencing hearing the trial court found 

unusual circumstances and struck the gang enhancement for count 1 (attempting to 

dissuade a witness from testifying) and count 3 (criminal threats).  The court then 

imposed what it believed was the upper term on count 3, seven years.  The court stayed 
                                                 
* See footnote on page 1, ante. 
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the sentence on count 1.  If the court had not struck the gang enhancement on count 1, the 

term of imprisonment would have been seven years to life.  Neither party appealed from 

the original sentence in 2006.  The sentence on count 3 was unauthorized because the 

upper term for count 3 is three years, not seven years.  The department of corrections 

notified the trial court of this error and defendant was returned to court for resentencing.  

At resentencing the court did not strike the gang enhancements and imposed the term of 

seven years to life for count 1 and stayed the term for count 3.   

 Defendant contends the trial court should have been barred by collateral estoppel 

and/or res judicata from imposing the gang enhancements at the resentencing hearing.  

Defendant asserts that the factual issue of whether there were unusual circumstances 

warranting the striking of the gang enhancements was decided at the first sentencing 

hearing.  The illegality in defendant’s sentence was separate from the gang enhancements 

and there was nothing illegal regarding the striking of the gang enhancements; thus he 

claims the issue was decided and cannot be relitigated.  He contends the judgment was 

final because neither he nor the prosecutor appealed.  In addition, he argues the court did 

not have the legal authority to resentence him on count 1 because the 120-day period for 

recalling a sentence had expired.  Finally, he asserts his counsel was ineffective in failing 

to raise the defense of collateral estoppel at resentencing. 

 We begin by rejecting defendant’s argument that the trial court was without legal 

authority to resentence him because the 120-day period for recalling a sentence had 

expired.  Section 1170, subdivision (d) sets forth when a sentence may be recalled.5  It 

provides:  “When a defendant subject to this section or subdivision (b) of Section 1168 

has been sentenced to be imprisoned in the state prison and has been committed to the 

custody of the Secretary of the Department of Corrections and Rehabilitation, the court 

                                                 
5 We quote the version of section 1170, subdivision (d) in effect at the time defendant 
was resentenced. 
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may, within 120 days of the date of commitment on its own motion, or at any time upon 

the recommendation of the secretary or the Board of Parole Hearings, recall the sentence 

and commitment previously ordered and resentence the defendant in the same manner as 

if he or she had not previously been sentenced, provided the new sentence, if any, is no 

greater than the initial sentence.  The resentence under this subdivision shall apply the 

sentencing rules of the Judicial Council so as to eliminate disparity of sentences and to 

promote uniformity of sentencing.  Credit shall be given for time served.”   

  While the trial court was without authority to recall defendant’s sentence on its 

own motion (because more than 120 days had passed), a sentence may be recalled “at 

any time upon the recommendation of the secretary or the Board of Parole Hearings.”  

(Former § 1170, subd. (d), italics added.)  Defendant argues in his reply brief that this 

section does not apply because the letter from the department of corrections did not state 

that it was sending the letter pursuant to this section and the trial court did not state that it 

was resentencing defendant pursuant to this section.  There is no requirement that the 

letter from the department of corrections state that the letter is sent pursuant to section 

1170, subdivision (d), nor is there any requirement that the trial court state the authority 

that grants it the legal right to recall a sentence and resentence a defendant.  In his points 

and authorities regarding resentencing, defendant set forth the law regarding the power to 

resentence a defendant pursuant to section 1170, subdivision (d).  It is clear that 

defendant’s sentence was recalled pursuant to section 1170, subdivision (d). 

 Defendant makes a lengthy argument why collateral estoppel and/or res judicata 

should apply to the trial court’s original decision finding unusual circumstances and 

striking the gang enhancements.  The California Supreme Court has not yet determined 

whether the doctrine of res judicata or collateral estoppel applies to further proceedings in 

the same litigation.  (People v. Barragan (2004) 32 Cal.4th 236, 252-253.)  We need not 

decide the issue here because, assuming for the sake of argument only that what occurred 

here meets the initial technical threshold requirements for applying collateral estoppel 
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and res judicata, application of these doctrines would be inappropriate based on policy 

considerations.   

 “[P]ublic policy considerations may warrant an exception to the claim preclusion 

aspect of res judicata.”  (People v. Barragan, supra, 32 Cal.4th at p. 256.)  The collateral 

estoppel doctrine serves:  “‘(1) to promote judicial economy by minimizing repetitive 

litigation; (2) to prevent inconsistent judgments which undermine the integrity of the 

judicial system; and (3) to provide repose by preventing a person from being harassed by 

vexatious litigation. [Citation.]’”  (People v. Vogel (2007) 148 Cal.App.4th 131, 136.) 

 Defendant argues that he should be protected from the prosecution’s relitigating 

the striking of the gang enhancement when that issue was not brought up by the 

prosecution in a timely appeal.  Harassment “‘is not mere repetition.  Rather, it is 

harassment through baseless or unjustified litigation.’”  (People v. Barragan, supra, 32 

Cal.4th at p. 257.)  The People did not seek a resentencing hearing; the hearing occurred 

because the department of corrections found an error in defendant’s sentence.   

Resentencing was justified because a component of his original sentence was 

unauthorized.  The public has a legitimate expectation that a court will arrive at a just 

sentence utilizing all appropriate components in reaching that sentence.  A defendant is 

not entitled to a windfall insulating all favorable aspects of his sentence from 

reconsideration because the court erred in one component of his sentence.  To do as 

defendant suggests would undermine the integrity of the judicial system. 

 Considerations of judicial economy also do not justify application of res judicata 

principles in this context.  The error in defendant’s original sentence was not intentional 

or strategic.  A resentencing hearing is not ordinarily complex; it is usually simple and 

straightforward.  Interest in judicial economy is insufficient to overcome the public’s 

interest in imposing a just sentence considering all of the circumstances.   

 Section 1170, subdivision (d) explicitly states that after a sentence has been 

appropriately recalled a court should “resentence the defendant in the same manner as if 
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he or she had not previously been sentenced.”  This demonstrates that the public policies 

of this state do not support a piecemeal resentencing hearing applying claim preclusion to 

certain aspects of a sentence but not to others.  “[T]o suggest otherwise would potentially 

encourage trial courts to take into account the likelihood of certain counts [sentencing 

decisions] surviving appeal [or recall]—a sentencing algorithm which might 

unnecessarily lead to longer original sentences.”  (People v. Burbine (2003) 106 

Cal.App.4th 1250, 1258.)  

 Public policy considerations require that collateral estoppel should not apply to the 

trial court’s decision to strike the gang enhancements.  

II.  Discretion to Strike Gang Enhancement* 

 Defendant argues the trial court abused its discretion by ignoring the significant 

unusual circumstances in his favor that warranted the striking of the gang enhancement.  

Defendant asserts that the record demonstrates the court ignored the unusual factors 

because the court stated it had the “duty” to impose the sentence prescribed by law.  

Defendant claims the court abused its discretion by failing to consider the relevant 

unusual circumstances in his favor. 

  Section 186.22, subdivision (g) provides:  “Notwithstanding any other law, the 

court may strike the additional punishment for the enhancements provided in this section 

or refuse to impose the minimum jail sentence for misdemeanors in an unusual case 

where the interests of justice would best be served, if the court specifies on the record and 

enters into the minutes the circumstances indicating that the interests of justice would 

best be served by that disposition.” 

  We need not determine if the trial court at resentencing ignored the unusual 

circumstances present in this case that could justify striking the gang enhancements 

because, as shall be discussed in the next issue, the matter must be remanded for 
                                                 
* See footnote on page 1, ante. 
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resentencing.  At resentencing counsel for defendant will have the opportunity to present 

the unusual circumstances to the trial court and set forth his argument supporting the 

striking of the enhancements. 

III.  Imposition of a Higher Sentence After Recall of the Original Sentence 

 Section 1170, subdivision (d), provides that when a sentence is recalled the court 

may resentence the defendant as if he or she had not previously been sentenced, with the 

limitation that the new sentence may not exceed the initial sentence.  The trial court did 

not believe it was restricted by the limitation in section 1170, subdivision (d) because the 

original sentence was illegal and required correction, even if the new sentence was more 

severe than the original sentence. 

 We disagree with the trial court because correcting the illegal portion of the 

defendant’s original sentence does not mandate the imposition of a higher sentence.   

 The trial court relied on the case of People v. Reyes (1989) 212 Cal.App.3d 852 to 

support its decision to impose a sentence longer than the original sentence.  In Reyes, the 

court corrected defendant’s illegal sentence on several occasions.  On the final occasion, 

the trial court erred in designating an indeterminate term as the principal term and the 

determinate term as a subordinate term.  This was an unauthorized sentence; correcting it 

resulted in a longer term of imprisonment because the determinate term was not reduced 

to one-third of the midterm and it was required that the determinate term be served before 

the indeterminate term.  In rejecting defendant’s due process claim, the appellate court 

stated, “we believe that the disappointment appellant may experience in this situation is 

not so great as to overpower the well-settled rule of law that an illegal sentence may be 

corrected at any time, even if the new sentence is more severe than the original sentence.”  

(Id. at p. 857.)  The appellate court cited In re Ricky H. (1981) 30 Cal.3d 176 as the 

authority for this well-settled rule. 

 In In re Ricky H., supra, 30 Cal.3d 176, in setting forth the maximum period of 

confinement the juvenile court’s dispositional order designated a three-year middle term 
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rather than the four-year upper term for an assault offense.  The Supreme Court found 

that this was erroneous because Welfare and Institutions Code section 726 required “‘the 

juvenile court judge to automatically specify in his commitment order the maximum 

period of confinement corresponding to the applicable upper terms set forth in [the] Penal   

Code.’”  The Supreme Court stated, “Authority exists for an appellate court to correct a 

sentence that is not authorized by law whenever the error comes to the attention of the 

court, even if the correction creates the possibility of a more severe punishment.”  (In re 

Ricky H., supra, at p. 191.)  The Supreme Court cited People v. Serrato (1973) 9 Cal.3d 

753 and In re Sandel (1966) 64 Cal.2d 412 as authority for this rule. 

 In People v. Serrato, supra, 9 Cal.3d. 753, the defendants were found guilty of 

possession of a fire bomb (former § 452).  The defendants made a motion for new trial.  

The trial court denied the motion for new trial and “[i]n lieu thereof” found the 

defendants guilty of disturbing the peace (§ 415).  The court sentenced the defendants to 

two years of probation.  (Serrato, supra, at pp. 756-757.)  On appeal the defendants 

asserted the trial court could not reduce their convictions to a violation of section 415 

because the court cannot convict a defendant of an uncharged offense without his 

consent.  The Supreme Court agreed.  (Serrato, supra, at pp. 758-759.)  The defendants 

argued that based on this error by the trial court they were entitled to a dismissal or a 

judgment of acquittal.  The Supreme Court disagreed and found the trial court’s actions 

were unauthorized.  (Id. at pp. 762-763.) 

 The defendants’ alternate argument was that if they were not entitled to an 

acquittal then they were at least protected against more severe punishment on remand.  

The defendants relied on People v. Henderson (1963) 60 Cal.2d 482 to support their 

position.  The court rejected defendants’ argument as follows:   

 “In Henderson, defendant was convicted of first degree murder and sentenced to 

life imprisonment.  Following reversal of that conviction, he was again tried and 

convicted, and the jury fixed the term at death.  This court held that the California 
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Constitution’s guarantee against double jeopardy (art. I, § 13) precluded the imposition of 

a more severe sentence upon retrial. 

 “In the Henderson case, as in each of the cited cases which followed it, the 

sentence imposed after the first trial was a lawful one, within the limits of the discretion 

conferred by statute for the offense of which the defendant had been convicted.  The 

judgments pronounced at the first trials were reversed because of errors having nothing to 

do with the sentences. 

 “The rule is otherwise when a trial court pronounces an unauthorized sentence.  

Such a sentence is subject to being set aside judicially and is no bar to the imposition of a 

proper judgment thereafter, even though it is more severe than the original unauthorized 

pronouncement.  A few examples will illustrate the principle. 

 “In re Sandel, supra, 64 Cal.2d 412, grew out of a petition by a prisoner who 

attacked his confinement on several grounds, one of them being that the Adult Authority 

was treating his sentence for escape as consecutive to an earlier sentence, rather than 

concurrent, as the trial court had pronounced it.  This court held that the trial court had no 

power to make the sentences concurrent in view of the statute which required a 

consecutive sentence, that the Adult Authority had no jurisdiction to correct the mistake 

of the trial court, that the sentence must be corrected judicially, and that this court had 

jurisdiction to do so.  This court then held that the sentence for escape be deemed 

consecutive. 

 “In People v. Orrante [(1962)] 201 Cal.App.2d 553, the trial court placed 

defendant on probation following a conviction for murder.  On an appeal by the People 

taken under Penal Code section 1238, subdivision (6), the Court of Appeal held that the 

trial court exceeded its jurisdiction in granting probation, and the case was remanded 

with instructions to impose the sentence prescribed by law.  

 “In People v. Massengale [(1970)] 10 Cal.App.3d 689, the trial court sentenced 

the defendants to the county jail for the offense of extortion, for which the statute 
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prescribes a prison sentence.  When defendants appealed from the judgment, the 

appellate court noticed the unauthorized sentence and remanded the cases to the superior 

court for imposition of lawful sentences.”  (People v. Serrato, supra, 9 Cal.3d at pp. 763-

765, fns. omitted.)   

 The Supreme Court found that the order made by the trial court was in excess of 

the court’s jurisdiction and the defendants were not necessarily entitled to claim the 

protection of that invalid judgment as a limitation on the court’s further actions.  (People 

v. Serrato, supra, 9 Cal.3d at p. 765.) 

 In the present case, the letter to the trial court regarding defendant’s sentence cited 

the case of People v. Hill (1986) 185 Cal.App.3d 831 for the proposition that when an 

illegal sentence exists the trial court has the authority to reconsider all of its sentencing 

choices.  In Hill, the trial court originally sentenced the defendant to an aggregate term of 

16 years in prison.  The trial court was notified by the department of corrections that the 

sentence was erroneous and the maximum consecutive sentence for the defendant’s four 

convictions was 14 years.  The court resentenced the defendant to a term of 14 years.  

The defendant appealed, claiming the trial court was authorized to correct only the 

unauthorized portion of his sentence and was without authority to resentence  those 

portions of the sentence that were authorized. (Id. at pp. 833-834.)   

 The appellate court disagreed.  The court found that the reasoning applied to cases 

on remand from an appellate court applied equally to cases where the department of 

corrections notifies the trial court of an illegality in a sentence.  “When a case is 

remanded for resentencing by an appellate court, the trial court is entitled to consider the 

entire sentencing scheme.  Not limited to merely striking illegal portions, the trial court 

may reconsider all sentencing choices.”  (People v. Hill, supra, 185 Cal.App.3d at 

p. 834.)  The appellate court found that the 14-year sentence was appropriate and noted 

that a defendant is not entitled to keep the favorable aspects of his original sentence and 

eliminate the unfavorable aspects.  (Id. at p. 835.) 
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 In all of the above cases, the defendant either received a sentence equal or lesser 

than his original sentence, or received a greater sentence only when the court’s sentence 

demonstrated legally unauthorized leniency that resulted in an aggregate sentence that 

fell below that authorized by law.   

 We find the case of People v. Mustafaa (1994) 22 Cal.App.4th 1305 to be more 

nearly on point with what happened in this case.  In Mustafaa the trial court imposed 

consecutive terms for the gun-use enhancements in two counts but imposed concurrent 

sentences for the two robbery convictions.  The appellate court found this to be error.  

“Mustafaa pleaded guilty to three counts of robbery and admitted that he personally used 

a firearm during each robbery.  The personal gun-use enhancements to which he admitted 

were not separate crimes and cannot stand alone.  Each one is dependent upon and 

necessarily attached to its underlying felony.  In separating the felony and its attendant 

enhancements by imposing a concurrent term for the felony conviction and a consecutive 

term for the enhancement the court fashioned Mustafaa’s sentence in an unauthorized 

manner under the sentencing procedure.  We must therefore remand for resentencing.”  

(Id. at p. 1311.) 

 The court noted that the prohibition against double jeopardy “generally prohibits 

the court from imposing a greater sentence on remand following an appeal.”  (Id. at p. 

1311.)  The appellate court found that the trial court imposed an unauthorized sentence 

but on remand double jeopardy protected defendant’s right to not receive a greater 

sentence.  

 “In Mustafaa’s case the rule against double jeopardy applies because the court 

imposed a legal aggregate sentence, only fashioning it in an unauthorized manner.  The 

court’s error in separating the convictions from their attendant enhancements, though 

unauthorized by law, does not make the total sentence illegal.  On remand the court may 

not impose a total sentence more severe than the sentence originally imposed.”  (People 

v. Mustafaa, supra, 22 Cal.App.4th at pp. 1311-1312.) 
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 Here, the aggregate sentence of seven years imposed on defendant at the original 

sentencing hearing could have been lawfully achieved by imposing the mid term of two 

years on count three plus the consecutive enhancement term of five years; it did not fall 

below the mandatory minimum sentence and was therefore not a legally unauthorized 

lenient sentence.  The one unauthorized component of the sentence originally imposed by 

the court was not lenient--it was in fact more severe than that authorized (the correct 

upper term for count 3 being three years rather than seven).  Principles of double 

jeopardy as well as the mandate of section 1170, subdivision (d) require that under these 

circumstances the trial court may not impose a sentence longer than originally imposed.  

Thus, the trial court erred in imposing a sentence of seven years to life after it recalled 

defendant’s sentence of seven years in prison. The case must be remanded.  On remand, 

the trial court may not impose a total sentence greater than seven years in prison. 

 We realize that requiring the trial court to not impose a sentence of over seven 

years on remand will require the trial court to strike the gang enhancement relating to 

count 1 since imposition of the gang enhancement would mandate that defendant serve a 

sentence of seven years to life in prison.  The trial court was allowed to strike the gang 

enhancements if it found unusual circumstances, which it did.6  We find nothing 

unauthorized in the court’s original decision to strike the gang enhancements because the 

                                                 
6 In striking an enhancement in “furtherance of justice” the court “may look to general 
principles, outside the framework of the sentencing scheme, or be guided, instead, by the 
particulars of the scheme itself, informed as well by ‘generally applicable sentencing 
principles relating to matters such as the defendant’s background, character, and 
prospects,’ including the factors found in California Rules of Court, rule 410 [now rule 
4.410] et.seq.”  (People v. McGlothin (1998) 67 Cal.App.4th 468, 474; People v. 
Williams (1998) 17 Cal.4th 148, 160.)   
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reasons given by the trial court were sufficient to support its decision.  We note the 

People have not asserted otherwise.7   

 Although remand requires the trial court to strike the gang enhancement in count 

1, the court is not required to also strike the gang enhancement in count 3.  “When a 

proper basis exists for a court to strike … allegations as to at least one current conviction, 

the law does not require the court to treat other current convictions with perfect 

symmetry if symmetrical treatment would result in an unjust sentence.”  (People v. 

Garcia (1999) 20 Cal.4th 490, 500.)   

 By our stating that the trial court would be authorized to impose the gang 

enhancement as to count 3 but not as to count 1, we are not suggesting that the court 

impose the gang enhancement on count 3, we are merely noting that it has the authority 

to do so.  The court must arrive at its sentencing decision utilizing the correct law and 

considering all of the factors necessary to make that decision with the caveat that the trial 

court may not impose a sentence greater than seven years. 

IV. Other Issues* 

 Defendant contends that his sentence of seven years to life is cruel and unusual 

punishment.  We need not discuss this issue because we have found that the trial court 

erred in imposing a sentence of seven years to life. 

 Defendant argues that the abstract of judgment must be corrected to reflect all of 

the credits he was entitled to at resentencing.  This issue can be resolved at resentencing. 

                                                 
7 Although the striking of the gang enhancements was not unauthorized because the court 
provided sufficient reasons for doing so, the trial court did err in not ordering the reasons 
for the dismissal to be set forth in the minutes.  This is a mandatory requirement that is 
not subject to harmless error analysis.  (People v. Orin (1975) 13 Cal.3d 937, 943-944.)  
The question of whether automatic reversal is required when the trial court fails to set the 
reasons for the dismissal in the minutes is currently pending before the California 
Supreme Court in People v. Bonnetta, review granted March 12, 2008, S159133. 
* See footnote on page 1, ante. 
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DISPOSITION 

 The matter is remanded to the trial court for resentencing.  On remand the trial 

court may not impose a sentence that exceeds seven years in prison.  In all other respects, 

the judgment is affirmed. 
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