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Appellants, Philip Rudnick, Robert Rudnick, and Milton Rudnick, are three of the
beneficiaries of the Rudnick Estates Trust (RET) and hold a minority interest.
Respondent, Oscar Rudnick, is the trustee of the RET. After the majority of the RET
beneficiaries approved the sale of the RET’s principal asset, the Onyx Ranch, respondent
petitioned the probate court for instructions requesting approval of both the sale and the
proposed distribution. Appellants opposed this petition.

The probate court concluded that appellants’ opposition was primarily for the
purpose of causing unnecessary delay in the sale and was in bad faith. The court then
awarded approximately $226,000 in attorney fees and costs to respondent and ordered
these fees charged against appellants’ future trust distributions.

Appellants contend the probate court’s order should be reversed because the court
had neither equitable nor statutory authority to make this award. However, contrary to
appellants’ position, the probate court, as a court sitting in equity, had the authority to
charge the awarded fees against appellants’ trust interests. Accordingly, the order will be

affirmed.

BACKGROUND!

The RET was created in 1965 by the beneficiaries of 11 separate trusts. These
trusts each owned an undivided interest in various real property and business entities and
were managed as an integrated enterprise. The purpose of the RET was to liquidate the
trusts’ assets and distribute the proceeds to the beneficiaries. This was to be
accomplished by December 31, 1974. Under the RET agreement, any sale or disposition
of a particular trust asset, once negotiated by the trustee, had to be approved by a majority

of the beneficial shares in order to become effective.

1 Appellants’ and respondent’s requests that this court judicially notice the records pertaining

to previous related proceedings are granted.



Despite the expiration of the trust term, this court held in 1999 that the RET would
continue to exist for a reasonable time until either the assets were sold or a majority of
the beneficiaries elected to terminate the trust. (Rudnick v. Rudnick (May 25, 1999,
F027453) [nonpub. opn.].) Although many of the RET assets were liquidated before
2008, the RET’s major asset, the 68,000 acre Onyx Ranch, remained unsold.

In January 2007, respondent began the process of selling the Onyx Ranch.

Various offers from potential investors were received and presented to the RET
beneficiaries at noticed meetings.

In November 2007, the beneficiaries were given drafts of an agreement for the sale
of the Onyx Ranch to CIM Acquisition Group (CIM) for $48 million. Appellants made it
known to all beneficiaries that they opposed this sale.

In January, 2008, appellants filed an application for an ex parte appointment of a
temporary trustee and a petition to enjoin the sale of the Onyx Ranch to CIM and remove
the trustee. The hearing on this application and petition was scheduled for February 26,
2008.

On February 11, 2008, the beneficiaries met to hear presentations from CIM,
Padoma Wind Power (Padoma), and Mitchell Ashe, the RET’s certified public
accountant. All beneficiaries were provided with the final purchase and sales agreement
from CIM and a lease proposal for the development of a wind energy project from
Padoma. At the end of the meeting a vote was taken. The beneficiaries voted to accept
the CIM offer, with 60 percent in favor and 40 percent opposed. Although some
beneficiaries, including appellants, favored the wind energy project concept, the
beneficiaries voted 100 percent against approving the proposed Padoma lease. On

February 20, 2008, the beneficiaries voted by ballot to approve the CIM sale.



Despite the February 11, 2008, beneficiary vote, appellants did not withdraw their
application for an ex parte appointment of a temporary trustee and petition to enjoin the
Onyx Ranch sale until February 22, 2008.

On February 21, 2008, respondent filed a petition in the probate court to obtain
instructions to consummate the Onyx Ranch sale to CIM as required by the purchase and
sales agreement and to approve a distribution of proceeds in accordance with the Ashe
accounting. The purchase and sales agreement provided that if it was not approved by
the court on or before May 4, 2008, the agreement would terminate. The hearing on this
petition was set for April 3, 2008. However, appellants filed an ex parte application to
vacate the April 3 date.

On April 17, 2008, appellants filed objections to the petition for instructions.
According to appellants, the RET assets were worth substantially in excess of $48
million, the transaction violated respondent’s fiduciary duty, and the transaction violated
the terms of the RET.

The hearing on the objections commenced on April 21 and took over eight days.
On May 2, 2008, the court ruled in respondent’s favor and instructed him to consummate
the sale.

Thereafter, respondent filed a motion to recover the attorney fees and costs
incurred in connection with the petition for instructions and to charge that amount to
appellants’ future distributions from the RET based on appellants’ bad faith conduct in
opposing the petition. The probate court granted respondent’s motion in the amount of
$226,295.16 and ordered these fees charged to the appellants’ future trust distributions as
requested.

The court concluded that appellants’ opposition to the petition was not made in
good faith. Rather, appellants’ primary motivation in opposing the petition was to disrupt

the sale by preventing respondent from closing by the due date. The court found that



appellants created unnecessary delays and asserted disingenuous arguments causing the
RET to incur significant legal expenses. Under these circumstances, the court concluded
that it was not fair to burden the majority beneficiaries, who approved the sale of the
Onyx Ranch to CIM in accordance with the terms of the RET, with the payment of these
fees. The court noted that it appeared that appellants were either unwilling or incapable
of understanding that they did not own the RET assets to the exclusion of the other
beneficiaries. Appellants were partial owners who agreed many years ago that, in
liquidating the RET assets, the majority of the beneficiaries would determine the
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conditions of such liquidation. Accordingly, appellants’ “refusal to follow the protocol
they agreed to cannot result in detriment to the other beneficiaries without

consequences.”

DISCUSSION
1. The court had the equitable power to make the attorney fees award.

Appellants contend the probate court could not award attorney fees as costs or
sanctions absent statutory authority or contract and thus the award was prohibited as a
matter of law. Appellants rely on Bauguess v. Paine (1978) 22 Cal.3d 626, wherein the
California Supreme Court held that, apart from situations authorized by statute, attorney
fees may not be awarded as a sanction under the trial court’s supervisory power. This
inherent supervisory power permits a court to take appropriate action to secure
compliance with its orders, to punish contempt, and to control its proceedings. (Id. at
p. 637.) The court reaffirmed this rule in Olmstead v. Arthur J. Gallagher & Co. (2004)
32 Cal.4th 804, 809.

However, this award was not made under the probate court’s supervisory power.
Rather, it was made under the broad equitable powers that a probate court maintains over

the trusts within its jurisdiction. (Hollaway v. Edwards (1998) 68 Cal.App.4th 94, 99.)



It should first be noted that the attorneys hired by a trustee to aid the trust are
entitled to reasonable fees paid from the trust assets. (Kasperbauer v. Fairfield (2009)
171 Cal.App.4th 229, 235.) This includes attorney fees incidental to litigation that
benefits the trust. (Thomas v. Gustafson (2006) 141 Cal.App.4th 34, 44.) Further, the
RET agreement itself provides that all expenses incurred by the trustee in administering
or protecting the trust shall be a charge upon the trust estate. Thus, the attorney fees and
costs incurred by the trustee in defending the petition for instructions are chargeable to
trust assets.

Appellants do not dispute that the subject attorney fees and costs are payable from
the trust. Appellants’ objection is to the fact that this burden has been shifted entirely to
their share of the trust estate.

The probate court charged the attorney fees to appellants’ future trust distributions
rather than the trust as a whole because it concluded that it would be unfair to burden the
majority beneficiaries with the payment of the fees that were incurred in responding to
appellants’ bad faith opposition to the Onyx Ranch sale. Contrary to appellants’ position,
such an order is authorized by the probate court’s equitable powers and authority over the
administration of the trust. (Estate of lvy (1994) 22 Cal.App.4th 873, 884.)

This rule was succinctly stated by the court in Conley v. Waite (1933) 134
Cal.App. 505. “[W]hen an unfounded suit is brought against [the trustee] by the cestui
que trust, attorney’s fees may be allowed him in defending the action and may be made a
charge against the interest in the estate of the party causing the litigation.” (ld. at p. 506.)
The court in Estate of Ivy, supra, followed Conley v. Waite, supra, and further noted
“That a probate court has equitable power to charge one beneficiary’s share of a trust for
frivolous litigation against the trust is supported by treatises.” (Estate of Ivy, supra, 22
Cal.App.4th at p. 883.) As examples, the lvy court quoted Bogert, Trusts and Trustees
(rev. 2d ed. 1981) and Fratcher, Scott on Trusts (4th ed. 1988) as follows:



“‘Courts having jurisdiction over trust administration have the power to
allocate the burden of certain trust expenses to the income or principal
account and not infrequently do so in connection with accountings or suits
relating to the administration of the trust. Sometimes this authority is stated
in statutory form, but it exists as part of the inherent jurisdiction of equity
to enforce trusts, secure impartial treatment among the beneficiaries, and to
carry out the express or implied intent of the settlor.” [Citation.] ‘Where
the expense of litigation is caused by the unsuccessful attempt of one of the
beneficiaries to obtain a greater share of the trust property, the expense may
properly be chargeable to that beneficiary’s share.” [Citations.]” (Estate of
Ivy, supra, 22 Cal.App.4th at p. 883, emphasis added.)

Thus, under established law, the probate court’s order charging attorney fees to
appellants’ future trust distributions was permissible pursuant to its equitable supervision
of the RET.2

Appellants argue that Estate of lvy is distinguishable because there, unlike here,
the motion for attorney fees as sanctions was brought under Code of Civil Procedure
section 128.5. Nevertheless, in Estate of lvy, the appellate court upheld the attorney fee
award pursuant to the probate court’s equitable powers and authority over the
administration of the trust.

Further, appellants contend that the rule set forth in Conley v. Waite, supra, 134
Cal.App. 505 did not survive Bauguess v. Paine, supra, 22 Cal.3d 626 and Estate of
Beach (1975) 15 Cal.3d 623. However, as discussed above, the issue in Bauguess v.
Paine was whether a trial court, not sitting in probate, could award attorney fees as a
sanction under its supervisory power. Here, the award was made pursuant to the probate
court’s broad equitable powers. Moreover, the Bauguess court affirmed that a court’s

equitable powers are distinguishable from its supervisory powers when the court noted

2 similarly, based on the probate court’s equitable powers alone, it has been held that

beneficiaries who have incurred attorney fees, either to vindicate their position as a
beneficiary (Wells Fargo Bank v. Marshall (1993) 20 Cal.App.4th 447, 458) or for the
benefit the trust (Estate of Reade (1948) 31 Cal.2d 669, 672), are entitled to have those fees
paid by the trust.



that “Courts have used their inherent equitable power in limited situations to award
attorney’s fees when it was warranted by the equities of the case.” (Bauguess v. Paine,
supra, 22 Cal.3d at p. 636.)

Estate of Beach, supra, 15 Cal.3d 623 is also distinguishable from the situation
here. In Estate of Beach, an executor successfully defended a contest filed by three out of
the four beneficiaries of a testamentary trust. The California Supreme Court reversed the
trial court’s order charging the executor’s attorney fees against the contestants’ share of
the trust on the ground that the trial court had exceeded its authority. (ld. at p. 645.)
However, in Estate of Beach there was no finding that the contest had been filed in bad
faith. Rather, the court concluded “A contrary rule would unduly deter contestants such
as these from questioning the stewardship of executors and administrators through
proceedings brought in good faith.” (Id. at p. 646, emphasis added.) In contrast, the
court in Conley v. Waite, supra, 134 Cal.App. 505 charged the fees against the share of
the beneficiary who brought an “unfounded suit.” (Id. at p. 506.)

In sum, when a trust beneficiary instigates an unfounded proceeding against the
trust in bad faith, a probate court has the equitable power to charge the reasonable and
necessary fees incurred by the trustee in opposing the proceeding against that

beneficiary’s share of the trust estate.

2. The probate court did not abuse its discretion in making the attorney fees award.”
A trial court’s exercise of discretion concerning an attorney fees award will not be
reversed in the absence of a manifest abuse of that discretion. (Nichols v. City of Taft
(2007) 155 Cal.App.4th 1233, 1239.) The appellate court must be highly deferential to
the views of the trial court and will not reverse unless there is no reasonable basis for the

trial court’s ruling. (1bid.)

See footnote * on page 1, ante.



Appellants argue that their loss on the objections to the petition for instructions is
not equivalent to an improper purpose or bad faith and therefore the trial court abused its
discretion in making the attorney fees award. In support of this position, appellants
contend that their positions were at least tenable and point to alleged errors made by the
probate court in ruling on their objections. Appellants assert that: the court erred in
refusing to consider parol evidence on the trust provisions; the sale transaction directly
violated certain trust provisions; there were several breaches of fiduciary duties; and
appellants did not receive adequate notice before the hearing on the petition.

However, in making the attorney fees award, the court did not rely on the fact that
appellants lost on the merits of their objections. Rather, the court found other evidence of
appellants’ bad faith. For example, the court noted that it might have been persuaded that
appellants’ arguments regarding the interpretation of the RET were made in good faith
and that appellants had no choice but to litigate the issues and make a record for appeal if,
after the court rejected these arguments by way of motions in limine, appellants had
agreed to stipulate to a record for appeal and proceed by declaration, as suggested by
respondent. However, because appellants insisted on a hearing that lasted over eight
days, the court concluded appellants’ primary motivation was to delay this time sensitive
sale. Other attempts to either enjoin the CIM sale or delay the court’s approval of the
sale were also pointed out by the court.

The court further found appellants’ objection to one aspect of the sales agreement
to be disingenuous and thus a demonstration of bad faith. Appellants argued that the
existence of an option to exchange a trust interest for an interest in CIM’s new company,
1.e., a “participation right,” created a conflict of interest or was an illegal transfer.
However, this argument directly contradicted appellants’ previous position. Before the

CIM sale was approved, appellants were adamant that they would not approve any sale of



the Onyx Ranch unless they retained such a “participation right.” Thus, appellants
specifically bargained for this condition.

In sum, the court determined that appellants had demonstrated their “intent to
derail any sale approved by the majority.” In the court’s opinion, appellants had made
their position clear, “namely that they oppose any sale of the Onyx Ranch unless it
involves wind energy development” and hoped to disrupt the sale by preventing
respondent from closing by the due date. Based on this conduct, the court concluded that
appellant’s attack on the petition for instructions was in bad faith and undertaken
primarily to cause unnecessary delay.

On this record, it cannot be said that there was no reasonable basis for the probate
court’s ruling. Moreover, aside from arguing the merits of specific objections, appellants
have not responded to the trial court’s bad faith findings. Accordingly, appellants have
not met their burden of demonstrating error.

Appellants further argue that the fees should have been reduced to reflect the
prevailing rate in the community, i.e., Kern County. The firm employed by respondent is
in Los Angeles.

The determination of what constitutes reasonable attorney fees is committed to the
discretion of the trial court. (PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084,
1096.) An attorney fee award must be upheld unless it appears so clearly out of
proportion to the services performed as to be an abuse of discretion. (Estate of Beach,
supra, 15 Cal.3d at p. 645.)

Here, the probate court concluded that it would have been unreasonable and costly
for respondent to have hired a local law firm. Time did not allow such a change and
respondent’s attorneys were thoroughly familiar with the details of the case. Further, a
benefit of $48 million to the beneficiaries was at stake. In awarding the fees, the court

considered the nature of the litigation, its difficulty, the work demanded, the intricacies
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and importance of the litigation, the labor and necessity for skilled legal training and
ability, and the time consumed.

Under these circumstances, the court did not abuse its discretion in awarding fees
to the out-of-town attorneys based on their usual hourly rate. The record supports the
trial court’s conclusion that it would have been unreasonable for respondent to hire local
counsel. Accordingly, it was proper to award the fees based on the out-of-town firm’s
“home” market rate. (PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th at p. 1096;
Horsford v. Board of Trustees of California State University (2005) 132 Cal.App.4th 359,

399.) Appellants have not demonstrated otherwise.

3. The probate court did not abuse its discretion in awarding costs.

Appellants argue that the probate court abused its discretion when it charged
certain costs to appellants’ future trust distributions. According to appellants, they should
not be charged for fees incurred to file the petition for instructions and to serve process.
Appellants do not dispute being charged with the filing fee incurred as a result of their
objections.

However, the court did not charge appellants with the disputed filing fees. Rather,
the court granted that part of appellants’ motion to tax costs. Thus, no error occurred.

Regarding the fees for service of process, appellants contend respondent did not
meet his burden of establishing that they were necessary. In particular, appellants claim
that a portion of these fees were incurred for “rush service” and that one service was
cancelled. Nevertheless, the trial court concluded respondent had met his burden and that
these costs were chargeable to appellants.

On appeal, the lower court’s order is presumed correct and all presumptions are
indulged in to support it. (Dolan v. Buena Engineers, Inc. (1994) 24 Cal.App.4th 1500,
1504.) Here, appellants allege that these “rush” fees were incurred simply for counsel’s

convenience and therefore were not justified. However, appellants have not substantiated
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their claims with citations to the record. Accordingly, appellants have not met their

burden of demonstrating the court abused its discretion in awarding these costs.

DISPOSITION

The order is affirmed. Costs on appeal are awarded to respondent.

Levy, Acting P.J.

WE CONCUR:

Kane, J.

Poochigian, J.
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