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We publish this opinion as an entreaty to the criminal trial courtsto follow
the sentencing rules and to make an appellate record which permits of intelligent appellate

review. Thisisnot thefirst timethat the Court of Appeal has reversed for thetrial court's

failure to comply with its duties pursuant to Penal Code section 654.1 In Peoplev. Lowe
(1975) 45 Cal.App.3d 92, 796, the Court of Appeal, in no uncertain terms, criticized the
trial court for failure to adhere to the requirements of section 654. It noted that failure to
do so increased the workload of the Court of appeal and wasted the money of the taxpayers.
These observations are here apposite. This appeal, while important to the instant litigants, is
pedestrian and could have been mercifully affirmed on afirst appeal had thetria court made

an appropriate record.

1 Al statutory references are to the Penal Code.



William Dominguez appeals from the judgment after ajury convicted him, as
an aider and abettor, of second degree robbery (§211) and assault with afirearm (8 245,
subd. (a)(2)) with special findings that a principal was armed with afirearm (8§ 12022, subd.
(8)(1)). Thetrial court sentenced him to prison for three years on the robbery count, one
year for the firearm enhancement appended thereto, and a one-year consecutive sentence on
the assault with firearm count. We vacate the sentence, remand for resentencing, but
otherwise affirm.

Facts

The victim, Mr. Lurea Frazier, walked to the Crenshaw Mall and took a short
cut down an alley behind the apartment building at 4132 Palmyra Road. Frazier saw two
men with whom he was acquainted. He knew them only as Johnnie and Baby Bill. Frazier
stopped and talked to them.

Johnnie walked to a car, returned, and pointed a handgun at Frazier. Baby Bill,
later positively identified appellant, took $300 from Frazier's pocket as Frazier wrestled
with appellant. During thistussle, Johnnie shot Frazier in the hand. Johnnie fired two more
shots at Frazier as he attempted to flee. The police found three .25 caliber shell casings and
blood inthe dley.

Assault With A Firearm Conviction

Appellant contends that the assault with afirearm conviction, premised upon
the two subsequent shots at Frazier, is not supported by the evidence. On review, we do not
reweigh the evidence or substitute our judgment for that of thejury. (E.g., Peoplev.
Gurule (2002) 28 Cal.4th 557, 630.)

The evidence was uncontroverted that after shooting the victim in the hand
during the robbery, Johnnie fired two more shots as the victim ran down the alley. Because
the last two shots were fired after the robbery of the $300 was compl eted, appellant was
appropriately found guilty of both robbery and assault with afirearm. (Neal v. State of
California (1960) 55 Cal.2d 11, 20; e.g., Inre Jesse F. (1982) 137 Cal.App.3d 164, 171
[assault committed after fruits of robbery obtained]; People v. Williamson (1979) 90



Cal.App.3d 164, 172 [victims assaulted after money taken]; People v. Hopkins (1975) 44
Ca.App.3d 669, 676-677 [robbery victim struck after she wastied up].)

Appellant argues that there was no evidence that the subsequent shots were
fired at the victim. We disagree. The evidence supports the implied finding that the shots
were directed at the victim. Thisinference flows from the first shot which actually
wounded the victim. Chasing avictim with aloaded handgun "and then firing it off can
clearly beinferred as reflecting an intent to injure and not merely an intent to frighten.
[Citations.]" (Peoplev. Brown (1989) 212 Cal.App.3d 1409, 1420.) The prosecution did
not have to prove that the handgun was pointed directly at the victim. (Peoplev. Raviart
(2001) 93 Cal.App.4th 258, 266 [ADW against two officers where defendant pointed
firearm at one officer]. Because the assault with afirearm was a natural and probable
consequence of the robbery, appellant was guilty as an aider and abettor. (Peoplev.
Prettyman (1996) 14 Cal.4th 248, 262-263.)

Section 654

Appellant argues that the consecutive sentence on the assault with afirearm
count violates section 654. "Section 654 does not preclude multiple convictions but only
multiple punishments for asingle act or indivisible course of conduct. [Citation.] "
(Peoplev. Miller (1977) 18 Cal.3d 873, 885.)

The Attorney Genera argues that section 654 does not apply because the
subsequent shots were fired after the robbery was completed. (E.g., People v. Coleman
(1989) 48 Cal.3d 112, 162 [ consecutive sentence imposed where assault committed after
robbery completed].) A separate act of violence against a helpless and unresisting victim,
whether gratuitous or to facilitate escape or to avoid prosecution, may be found not
incidental to robbery for purposes of section 654. (People v. Nguyen (1988) 204
Cal.App.3d 181, 190-191.) If thetrial court determinesthe crimes have different intents
and motives, multiple punishments are appropriate. (Id., at p. 193.) But, just because
section 654 is not offended does not mean that the sentencing court is required to impose a
consecutive sentence. It may select and impose a concurrent sentence. (See Cal. Rules of
Court, rule 4.424, infra.)



Unfortunately the record does not permit for intelligent appellate review.
Thetrial court made no statements concerning the motivation and intent for the two shots.
Aswe shall explain, the failure to do so violates statutory law, decisional law, and the
sentencing rules. We also fault the prosecutor for not protecting the record. Asthe
moving party inacrimina action, it isincumbent upon him or her to see that alawful
determination is made which can be sustained on appeal. (SeePeople v. Winslow (1995)
40 Cal.App.4th 680, 6783.)

While there may be instances where an appellate court can 1. rely upon
traditional appellate rules and implied factual findings at the sentencing hering (e.g., People
v. Holley 1976) 62 Cal.App.2d 797, 804, or 2. determine whether or not there has been a
miscarriage of justice and affirm on aharmless error analysis (see e.g., People v. Blessing
(1979) 94 Cal.App.3d 835), thisis not one of them. The record does not disclose how
close or far in time and distance the subsequent shots were to the robbery, whether they
could be deemed part of the robbery, or whether they were separate and distinct therefrom.
Perhaps the subsequent shots were fired to disable the victim in order to take additional
money or property from him. Perhaps they were fired to dissuade him from reporting the
incident to the police. Perhapsthey were fired because appellant and his cohort harbored
some independent animus toward him. We have no basisto draw any of these inferences
which isthejob of thetrial court in the first instance.

The imposition of consecutive termsis a sentencing choice for which the
trial court must give reasons. (People v. Champion (1995) 9 Cal.4th 879, 934; Pen. Code,
§1170, subd. (c); Cal. Rules of Ct., rule 4.406, subd. (b)(5) ["choices that generally require
astatement of reason include: ... imposing consecutive sentences. . .." A section 654
factual determination isrequired by the sentencing rules: "Prior to determining whether to
impose either concurrent or consecutive sentences on all counts on which the defendant
was convicted, the court shall determine whether the proscription in section 654 against
multiple punishments for the same act or omission requires a stay of imposition of

sentence on some of the counts.” (Cal. Rulesof Ct., rule 4.424.)



The factual uncertaintiesin the record and thetrial court'sfailure to state
reasons for consecutive sentencing require that we vacate the sentence and remand for
resentencing. "'lt isthe function of thetrial court, after seeing and hearing the witnesses, to
determine this factual matter which controls the number of sentencesto be imposed. A
reviewing court is not the place to try facts." (People v. Scott (1966) 247 Cal.App.2d 371,
375-376 [assault committed after burglary and robbery].)

At the new sentencing hearing, further facts may be developed at an
evidentiary section 654 hearing, conducted on request of either party or on the court's own
motion. (E.g., Peoplev. Ross (1988) 201 Cal.App.3d 1232, 1238-1241.) "'Notwithstanding
the apparent simplicity of its language, the applicability of section 654 in a particular case
often involves adifficult analytical problem. . .. Each case must be determined on the basis
of its own facts, and general principles applicable to one type of case may not apply to
another.' [Citation] These are not the sort of issues that are submitted to ajury. [Citation.]"
(Id., at p. 1240.)

The convictions are affirmed. The sentence is vacated and the matter is remanded for

resentencing.
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