Filed 8/14/03 .
CERTIFIED FOR PARTIAL PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION SEVEN
Inre S. H., a Person Coming Under the B161515
Juvenile Court Law.
(Los Angeles County
Super. Ct. No. CK48781)
LOS ANGELES COUNTY
DEPARTMENT OF CHILDREN AND
FAMILY SERVICES,

Plaintiff and Respondent,
V.
MARIE R.,

Defendant and Appellant.

APPEAL from an order of the Juvenile Division of the Superior Court of
Los Angeles County, Marilyn Kading Martinez, Commissioner. Reversed in part,
affirmed in part and remanded.

Mark A. Massey, under appointment by the Court of Appeal, for Defendant and
Appellant Marie R.

Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is
certified for publication with the exception of parts 1 and 2 of the Discussion.



Lloyd W. Pellman, County Counsel and Stephanie Jo Farrell, Deputy County
Counsel for Plaintiff and Respondent Los Angeles County Department of Children and

Family Services.

The juvenile court declared Marie R.’s three children dependents of the court
following a contested jurisdiction hearing, ordered the children removed from her
custody and directed the Los Angeles County Department of Children and Family
Services (Department) to provide reunification services including monitored visitation.
Marie R. challenges the juvenile court’s ruling permitting two of her children to testify in
chambers outside her presence and contends the court’s jurisdictional findings are not
supported by substantial evidence. Marie R. also argues the court’s visitation order,
which specifies “if the children refuse a visit, then they shall not be forced to have a
visit,” impermissibly delegates to her children the authority to determine whether any
visits will occur. In the published portion of this opinion we reverse the visitation order,
holding that, when the court orders visitation, it must also ensure that at least some
visitation, at a minimum level determined by the court itself, will in fact occur. In the
unpublished portion of the opinion, we affirm the juvenile court’s evidentiary ruling and
its orders declaring the children dependents of the court.

FACTUAL AND PROCEDURAL BACKGROUND

On April 24, 2002 the Department filed a petition in the juvenile court pursuant to
Welfare and Institutions Code, section 300" on behalf of Marie R.’s three children, S. H.
(a 15-year-old girl) and S. H.’s brothers A. L. (10 years old) and J. L. (8 years old). The
petition alleged that Marie R.’s husband and the children’s stepfather, Michael R.,

physically abused all three children and sexually abused S. H. and that Marie R. knew of

All statutory references are to the Welfare and Institutions Code.



the danger and failed to protect the children.” The petition also alleged Marie R. failed to
provide S. H. with necessary prescription eyeglasses. A first amended petition was filed
May 21, 2002 to include additional allegations of physical abuse and sexual abuse by
Michael R.

a. Evidence of Abuse and Failure to Protect

At the jurisdiction hearing the court admitted as evidence, without objection, the
detention and adjudication/disposition reports prepared by the Department. According to
information in the reports, S. H. told a school nurse, a police officer and a social worker
that Michael R. had punched her in eye and stabbed her in the hip with a pocket knife.
S. H. explained Michael R. hit her almost daily and that Marie R. knew of Michael R.’s
physical abuse and told S. H. she deserved to be hit.

According to S. H., Michael R. started sexually abusing her when she was 10 or
12 years old and the family was living in New Jersey. S. H. reported Michael R.’s sexual
abuse and testified against him at his criminal trial in New Jersey. According to S. H.,
Michael R. was convicted of sexual abuse and served two years in state prison for the
offense. While in New Jersey, S. H. was removed from Marie R.’s home and placed in
foster care before returning to Marie R.’s custody. When Michael R. was released from
prison, he again lived with the family despite a court order prohibiting him from having
any contact with S. H. Michael R.’s sexual abuse of S. H. resumed. He touched S. H.’s
breasts, compelled her to get undressed by putting a knife against her throat and forced
her to have sexual intercourse. The abuse continued after the family moved to
Los Angeles.

S. H. stated Michael R. hit her with his fist while the family was at Venice Beach,
forced her head under the water and told her, “If you want to die, die here.” Marie R.

never intervened when Michael R. physically abused S. H. or her brothers. Initially,
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A.L.and J. L. are S. H.’s half-brothers. Neither S. H.’s alleged father nor A. L.
and J. L.’s alleged father has appeared in the dependency proceedings.



A. L. and J. L. denied that Michael R. hit them. Later, J. L. explained that Michael R.
did hit him with his fist and that Michael R. had threatened to hurt him if he told anyone.
All three children reported that Michael R. tied them up with a rope as punishment and
that Marie R. was present and did nothing. S. H. also stated that she wore prescription
eyeglasses, that she lost the eyeglasses the previous year and Marie R. had not replaced
them. The adjudication/disposition report notes that S. H. received an eye examination in
April 22, 2002 for which the results were “unremarkable.”

b. Motion to Permit S. H. and A. L. to Testify in Chambers

The Department did not present any live witnesses as part of its case-in-chief.
When Marie R. sought to cross-examine the children regarding their statements in the
Department’s reports, counsel for S. H. and A. L. moved, over Marie R.’s objection, to
allow them to testify in chambers, outside Marie R.’s presence. In response to
questioning from Marie R.’s counsel and the court, both children stated they feared
testifying in Marie R.’s presence although they were not afraid of the courtroom. Both
also testified Marie R.’s presence would likely affect their ability to answer questions.
The court permitted S. H. and A. L. to testify in chambers, subject to cross-examination
from Marie R.’s counsel, while Marie R. remained in the courtroom and
contemporaneously listened to and observed the proceedings via close-circuit television.’

c. Cross-Examination of the Children

During cross-examination S. H. repeated her allegations of physical and sexual
abuse by Michael R. S. H. explained the first time Michael R. molested her she was 10
years old and Marie R. was not home. Michael R. touched her breasts and her vagina and

refused to stop even though she tried to push him away. When she finally broke free of

’ The record indicates Marie R. was able to listen contemporaneously to the in-

chambers proceedings from the courtroom via some form of electronic device. The
parties have confirmed Marie R. was also able to view the proceedings via close-circuit
television. We encourage the juvenile court in future cases to ensure that the record
reflects that close-circuit television is being used during in-chambers examination of
witnesses.



his grasp, S. H. ran downstairs and told her cousin of the incident. According to S. H.,
the police were called; and Michael R. was sent to prison for two years. Marie R. did not
believe S. H. when she accused Michael R. of molesting her. After he was released from
prison, Marie R. allowed Michael R. to visit them and ultimately to move in with them.
Michael R. forced S. H. to have sexual intercourse at least four times. S. H. did not tell
Marie R. about any of these incidents because she knew Marie R. would not believe her.
She did tell her cousin. She also testified that Marie R. had grinded up against her in a
sexual way on one occasion.

S. H. admitted that, contrary to her statement in the detention report, she did not
testify at Michael R.’s trial in New Jersey and that her cousin testified “for her.” S. H.
conceded she wrote a letter to Michael R. when he was in jail in New Jersey telling him
that a cousin had told her to make accusations against him that were not true. S. H.
explained that her accusations of sexual abuse against Michael R. were true but the
accusation that Michael R. had threatened to kill her was something her cousin told her to
say and was not true. S. H. testified she wrote the letter to Michael R. because she felt
responsible for him being in jail and she did not want him to “die in jail.”

J. L. testified Michael R. hit him and S. H. with a belt and would tie him and his
siblings together with a rope as punishment. J. L. denied Michael R. hit him or S. H. with
his fist but acknowledged that he had seen Michael R. hit Marie R.. A. L. testified
Michael R. hit him with his fist and sometimes tied him up with a rope as punishment,
although he was not tied to his brother or sister. Marie R. was present during these
incidents and did nothing. A. L. remembered seeing Michael R. stab his sister with a
barbeque fork, although he had earlier told the Department that S. H. had told him about
the incident and he only saw the marks on her skin.

d. Marie R.’s Testimony

Marie R. testified and denied all allegations of abuse and neglect. Marie R. denied
Michael R. had ever hit or abused the children and similarly denied that he had hit her.

Marie R. admitted that S. H. had accused Michael R. of sexual abuse in New Jersey and



that S. H. was removed from her custody and placed in foster care while Marie R.
received counseling. Marie R. testified she did not believe Michael R. had sexually
abused S. H. at any time because there had never been any “signs.” Marie R. stated
Michael R. had been acquitted of the charge of sexual abuse, but had been convicted of
witness tampering in connection with the abuse allegations, a crime for which he went to
jail for two years. Marie R. denied Michael R. had been prohibited under a court order
from contacting S. H. Marie R. testified she and Michael R. were still residing together
and were homeless.

e. The Juvenile Court’s Findings and Orders

The juvenile court sustained the allegations in the petition, expressly finding the
children “credible” and Marie R. “not credible.” Finding a substantial danger to the
children and no reasonable means to protect them other than removal from Marie R.’s
custody, the court declared the children dependent persons under section 300,
subdivisions (a), (b), (¢), (d), (g), (i) and (j).

The court ordered reunification services for Marie R. with monitored visitation in
the social worker’s office. The court did not specify either the frequency or the length of
visitation." Noting the children were fearful of their mother and that the boys had refused
visits with her during their detention, the court added, “The social worker shall describe
to the children the safeguards in place for monitoring for both mother and fathers, and if

the children refuse a visit, then they shall not be forced to have a visit.”” The court

) The minute order entered following the disposition hearing simply provides, “A

regular visitation scheduled to be established as follows: [q] As reflected in the Attorney
Order dated 07/18/02 contained in the Case File, and submitted by Case Dispo Plan.”
The case disposition plan, signed by counsel, contains no schedule for visitation and
specifies only “monitored” visitation, with “no discretion to liberalize” granted to the
Department.

’ In its “indicated” decision, the dependency court stated the children’s role in

determining whether visits would occur in similar terms: “The social worker shall
discuss the safeguards with the children, and if the children, after hearing of these
safeguards, refuse to visit, they shall not be forced.”



ordered individual therapy for the children and Marie R. and ordered Marie R. to
complete parenting classes addressing issues of severe child abuse, sex abuse, child
neglect and failure to protect.
CONTENTIONS
Marie R. contends (1) the juvenile court erred in permitting S. H. and A. L. to
testify outside her presence; (2) the court’s findings of physical abuse, sexual abuse and
medical neglect are not supported by substantial evidence; and (3) the visitation order
impermissibly delegates the court’s authority over visitation to the children.
DISCUSSION

1. The Court Did Not Err in Permitting S. H. and A. L. to Testify in Chambers,
Outside Marie R.’s Presence

“The testimony of a minor may be taken in chambers and outside the presence of
the minor’s parent or parents, if the minor’s parent or parents are represented by counsel,
the counsel is present and any of the following circumstances exist: [q] (1) The court
determines that testimony in chambers is necessary to ensure truthful testimony. [4]

(2) The minor is likely to be intimidated by a formal courtroom setting. [§] (3) The
minor is afraid to testify in front of his or her parent or parents.” (§ 350, subd. (b); see
Cal. Rules of Court, rule 1412(c).)

Marie R. argues, without supporting authority, that S. H. and A. L., ages 15 and 10
respectively, were too old to either invoke or require the protections of section 350.
Contrary to Marie R.’s contention, nothing in section 350, subdivision (b) limits
application of its terms to children under a certain age. Here, S. H. and A. L. both told
the court that they feared testifying in front of Marie R. and that Marie R.’s presence
would affect their ability to answer questions, thus satisfying the requirements of
section 350, subdivision (b)(3).

Marie R. asserts, for the first time on appeal, that permitting the two children to

testify in chambers and outside her presence violated her constitutional rights to due



process and confrontation.’ The right to face-to-face confrontation, whether derived from
the Sixth Amendment to the federal Constitution (in criminal cases) or the due process
clause (in civil and dependency cases) is not absolute and, under certain circumstances,
may be outweighed by the state’s compelling interest in protecting child abuse victims
from further physical and psychological trauma brought on by testifying against their
abusers. (Maryland v. Craig (1990) 497 U.S. 836, 853-855[110 S.Ct. 3157, 111

L.Ed. 2d 666]; In re Mary S. (1986) 186 Cal.App.3d 414, 418-419.) Thus, the
constitutional propriety of in-chambers testimony by a child victim of abuse, when
accomplished in the presence of the alleged abuser’s counsel and subject to cross-
examination, has long been recognized as sufficiently protective of the right to
confrontation, particularly where the alleged abuser is afforded the opportunity to
contemporaneously observe the proceedings on close-circuit television. (See Maryland v.
Craig, supra, at p. 857 [statute permitting child to testify via close-circuit television
outside presence of defendant but in the presence of defendant’s attorney and subject to
cross-examination did not violate the defendant’s Sixth Amendment right to
confrontation]; see also In re Mary S., supra, at p. 420 [“[w]hen there is a showing the
minor’s fear could impede the court’s full receipt of relevant evidence, a parent’s due
process right to confrontation [in dependency case] is adequately protected by his [or her]
counsel’s confrontation of the child.”]; In re Tanya P. (1981) 120 Cal.App.3d 66, 69.)
Here, the in-chambers testimony was accomplished in the presence of Marie R.’s counsel
and subject to cross-examination, while Marie R. contemporaneously listened to and
observed the proceedings on close-circuit television. Accordingly, there was no

constitutional error.

Because Marie R. failed to make these arguments before the juvenile court, they
can properly be deemed waived. (Los Angeles County Dept. of Children etc. Services v.
Superior Court (1998) 62 Cal.App.4th 1, 10.)



2. Substantial Evidence Supports the Trial Court’s Findings
a. Standard of review
“‘In juvenile cases, as in other areas of the law, the power of an appellate court
asked to assess the sufficiency of the evidence begins and ends with a determination as to
whether or not there is any substantial evidence, whether or not contradicted, which will
support the conclusions of the trier of fact. . . .”” (In re Rocco M. (1991) 1 Cal.App.4th

(13113

814, 820.) Substantial evidence is evidence that is “‘“reasonable, credible, and of solid
value,” such that a reasonable trier of fact could make such findings.”” (In re Rubisela E.
(2000) 85 Cal.App.4th 177, 194-195.) The reviewing court must indulge all reasonable
inferences in favor of the order and affirm if there is any substantial evidence to support
the findings. (In re Misako R. (1991) 2 Cal.App.4th 538, 545.)

Citing inconsistencies between the children’s testimony at trial and in their prior
statements to police officers and the Department, Marie R. contends the evidence of
Michael R.’s physical abuse and sexual abuse and Marie R.’s knowledge of the physical
and sexual abuse and failure to protect, was uncorroborated, inconsistent and not
credible. “It is for the trier of fact to consider internal inconsistencies in testimony, to
resolve them if this is possible, and to determine what weight should be given to such
testimony.” (Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 878.) The
appellate court does not reweigh the evidence or reassess credibility of witnesses. (/n re
Spencer W. (1996) 48 Cal.App.4th 1647, 1650.) In dependency cases there is no
corroboration requirement. (In re Mitchell P. (1978) 22 Cal.3d 946, 949.) “The
testimony of a single witness is sufficient to uphold a judgment even if it is contradicted
by other evidence, inconsistent or false as to other portions.” (In re Frederick G. (1979)
96 Cal.App.3d 353, 366; see also In re Rubisela E., supra, 85 Cal.App.4th at p. 195.)
Unless the evidence supporting the verdict is “physically impossible or inherently
improbable,” the reviewing court must accept the trial court’s credibility determinations
and resolve any inconsistencies in favor of the court’s order. (People v. Thornton (1974)
11 Cal.3d 738, 754 disapproved on another ground in People v. Flannel (1979) 25 Cal.3d
668, 685.)



b. Substantial evidence supports the court’s findings that Michael R.
sexually abused S. H. and Marie R. knew or reasonably should have
known of the danger of sexual abuse and failed to protect S. H.

S. H. testified that Michael R. sexually abused her on several occasions while the
family lived in New Jersey, New York and Los Angeles; he forced S. H. to have sexual
intercourse with him; and Marie R., who knew S. H. had accused Michael R. of sexual
abuse, nonetheless permitted Michael R. to visit and to live in their home when he was
released from prison. Furthermore, S. H. testified that at least on one occasion, Marie R.
participated in the sexual abuse, when she grinded up against S. H. in a sexual way.
Although Marie R. takes great pains to point out some inconsistencies in S. H.’s
testimony,7 those credibility determinations were properly reserved for the trier of fact.
The court, observing S. H. and finding her to be “credible” and “spontaneous” in her
testimony notwithstanding inconsistencies in certain details, believed S. H. Because
Marie R. has not shown S. H.’s testimony was physically impossible or inherently
improbable, S. H.’s testimony is sufficient substantial evidence to sustain the sexual
abuse allegations contained in the petition.

c. Substantial evidence supports the court’s findings of physical abuse,
domestic abuse and medical neglect

Marie R.’s challenge to the physical abuse and medical neglect findings is
similarly meritless. All three children testified that Michael R. hit Marie R., that he tied
one or more of the children up with a rope as punishment, that Michael R. beat the
children with a belt or his fist, that Michael R. punctured S. H.’s hip with some
instrument, either a knife or barbeque fork, and that Marie R. frequently witnessed these

incidents and did nothing to protect the children. With respect to the medical neglect

For example, S. H. initially claimed Michael R. began abusing her when she was
12 years old but later told the Department and testified in court that the abuse began when
she was 10. S. H. first stated that, when Michael R. first molested her in New Jersey, he
did not live with her family; later she testified that Michael R. did not begin molesting
her until the family was living with him. Initially, S. H. told the Department that she
testified against Michael R. at his criminal sex abuse trial in New Jersey; later, in court,
S. H. testified she did not testify at Michael R.’s trial.
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allegations, S. H. testified that she wore eyeglasses (a fact that S. H. also reported earlier
to the Department), that she had lost them and that Marie R. had not replaced them. The
notation in the social worker’s report that S. H.’s eye examination results were
“unremarkable” neither mentions glasses nor renders S. H.’s testimony concerning her
necessity for prescription glasses inherently improbable.

Marie R. urges the children fabricated their stories in order to remain in their
placements and avoid having to return to their prior homeless circumstances. The
juvenile court expressly rejected that argument, finding the children “credible” and
Marie R. “not credible.” Substantial evidence in the record supports the juvenile court’s
orders declaring the children dependents of the court.

3. The Juvenile Court’s Visitation Order Constitutes an Invalid Delegation of
Judicial Authority

Visitation is a necessary and integral component of any reunification plan.
(§ 362.1, subd. (a)(l)(A);8 Cal. Rules of Court, rule 1456(f)(4); In re Luke L. (1996) 44
Cal.App.4th 670, 679.) “An obvious prerequisite to family reunification is regular visits
between the noncustodial parent or parents and the dependent children ‘as frequent[ly] as
possible, consistent with the well-being of the minor.”” (In re Julie M. (1999) 69
Cal.App.4th 41, 49-50 (Julie M.).)

It is the juvenile court’s responsibility to ensure regular parent-child visitation
occurs while at the same time providing for flexibility in response to the changing needs

of the child and to dynamic family circumstances. (/n re Moriah T. (1994) 23

' Section 362.1, subdivision (a)(1)(A), provides, “In order to maintain ties between

the parent or guardian and any siblings and the child, and to provide information relevant
to deciding if, and when, to return a child to the custody of his or her parent or guardian,
... any order placing a child in foster care, and ordering reunification services, shall
provide as follows: [q] . .. for visitation between the parent or guardian and the child.

Visitation shall be as frequent as possible, consistent with the well-being of the child.”

’ The court may deny a parent visitation only if visitation would be harmful to the

child. (§ 362.1, subd. (a)(1)(B); see In re Christopher H. (1996) 50 Cal.App.4th 1001,
1008; In re Luke L., supra, 44 Cal.App.4th at p. 679.)
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Cal.App.4th 1367, 1374, 1376 [“Visitation arrangements demand flexibility to maintain
and improve the ties between a parent or guardian and child while, at the same time,
protect the child’s well-being.”]; In re Danielle W. (1989) 207 Cal.App.3d 1227, 1234-
1235.) To sustain this balance the child’s social worker may be given responsibility to
manage the actual details of the visits, including the power to determine the time, place
and manner in which visits should occur. (E.g., In re Jennifer G. (1990) 221 Cal.App.3d
752,757.) In addition, the parents’ interest in the care, custody and companionship of
their children is not to be maintained at the child’s expense; the child’s input and refusal
and the possible adverse consequences if a visit is forced against the child’s will are
factors to be considered in administering visitation. (Julie M., supra, 69 Cal. App.4th at
pp- 50-51 [child’s aversion to visiting an abusive parent is proper factor for consideration
in administering visitation so long as it is not the “the sole factor”].)

Nonetheless, the power to decide whether any visitation occurs belongs to the
court alone. (In re Christopher H. (1996) 50 Cal.App.4th 1001, 1008-1009 [“The
juvenile court has the sole power to determine whether visitation will occur and may not
delegate its power to grant or deny visitation to the DSS [(Department of Social
Services)].”’]; In re Jennifer G., supra, 221 Cal.App.3d at p. 757.) When the court
abdicates its discretion in that regard and permits a third party, whether social worker,
therapistlo or the child, to determine whether any visitation will occur, the court violates

the separation of powers doctrine. (Julie M., supra, 69 Cal.App.4th at p. 51 [order giving

10

Division Four of this court in In re Donnovan J. (1997) 58 Cal.App.4th 1474,
1477, reversed a visitation order that simply stated, “Father has ‘no visitation rights
without permission of minors’ therapists’” because it neither required the therapists to
manage ordered visitation nor set any criteria (such as satisfactory progress) to inform the
therapists when visitation was appropriate and gave them “unlimited discretion to decide
whether visitation is appropriate.” A therapist, however, may be allowed the limited
discretion to determine when court-ordered visitation should begin. (/n re Chantal S.
(1996) 13 Cal.4th 196, 203-204 [order vesting discretion in therapist of parent’s choice to
determine when parent had made “satisfactory progress” so that ordered visitation could
begin is proper].)

12



child the option to either consent or refuse visits with mother unconstitutionally abdicated
court’s discretion to determine whether visitation would occur to child who essentially
held veto power to ensure there would be no Visits].)11 The discretion to determine
whether any visitation occurs at all “must remain with the court, not social workers and
therapists, and certainly not with the children.” (/bid.; see also In re Christopher H., at
p. 1009; In re Jennifer G., at p. 757.)

Marie R. argues there is little difference between the unconstitutional order in
Julie M. (permitting visitation only with the child’s consent) and the order in this case,
which states, “if the children refuse a visit, then they shall not be forced to have a visit.”
In each case, Marie R. argues, the order grants the child de facto veto power to ensure no
visitation will occur absent the child’s consent (see Julie M., supra, 69 Cal.App.4th at
pp. 46, 49-51). We agree.

The order in this case does differ from that in Julie M. in that it affirmatively
determines there is a right to visitation rather than making visitation entirely contingent

on the child’s consent. In addition, the court issued several noteworthy companion

! Article III, section 3, of the California Constitution provides, “The powers of state

government are legislative, executive and judicial. Persons charged with the exercise of
one power may not exercise either of the others except as permitted by this Constitution.”
The entire judicial power of the state is vested in the constitutional courts. (Cal. Const.,
art. VI, § 1.) Under the separation of powers doctrine judicial powers may not be
completely delegated to, or exercised by, either nonjudicial officers or private parties.
(See In re Danielle W., supra, 207 Cal.App.3d at pp. 1235-1236.)

’ In this regard the order is similar to the order considered by Division Three of this

court in In re Danielle W., supra, 207 Cal.App.3d 1227, which granted visitation “at the
discretion” of both the Department and the children and provided that the juvenile court
“would not force the children” to visit if they did not want to visit. In the context of that
case, the In re Danielle W. court upheld the order, concluding that it merely required the
Department to take into account the children’s wishes in connection with the visitation
and in no way vested the children with the power “to do more than express their desires
in th[at] regard.” (/d. at p. 1237.) However, while upholding the order, Division Three
expressed serious reservations, which we share, about visitation orders that fail to provide
the Department with guidelines as to the prerequisites of visitation or any limitations or
required circumstances. (/bid.)
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orders in an affirmative effort to encourage visitation, requiring counseling for both the
children and Marie R. and directing the Department to describe the safeguards in place to
the children to reduce their fears of visiting with their mother. Yet by failing to mandate
any minimum number of monitored visits per month or even to order that some visitation
must occur each month, the court’s abstract recognition of Marie R.’s right to visitation is
illusory, transforming the children’s ability to refuse “a visit” into the practical ability to
forestall any visits at all.

We are not suggesting either that the juvenile court must always specify the
frequency or length of visits (compare In re Jennifer G., supra, 221 Cal.App.3d at p. 757
[court should “determine whether there should be any right to visitation and, if so, the
frequency and length of visitation] with In re Christopher H., supra, 50 Cal.App.4th at
p. 1009 [rejecting such a requirement] and /n re Moriah T., supra, 23 Cal. App.4th at
p. 1376 [same]) or that the court may not direct that the child’s wishes with respect to the
timing, length or location of visits be considered (see /n re Nicholas B. (2001) 88
Cal.App.4th 1126, 1138-1139; In re Danielle W., supra, 207 Cal.App.3d at p. 1237).
Indeed, the Department and mental health professionals working with it and with the
dependent child may determine when visitation should first occur. (See In re Chantal S.
(1996) 13 Cal.4th 196, 203-204.) However, in fashioning an appropriate visitation order
the juvenile court must recognize that any factor that may be considered, even to a
“limited” extent, can become decisive (the “tipping factor”) in some instances in
determining whether visitation will occur, otherwise it is not truly a factor at all.

Accordingly, while the juvenile court may allow the child to refuse to attend a
particular visit, to prevent the child from exercising a de facto veto power, there must be
some assurance that, should that occur, another visit will be scheduled and actually take
place. The simplest -- but, by no means, the only -- way to accomplish this would be for
the juvenile court to order a minimum number of visits per month and to impose any
essential conditions (for example, whether the visits are to be monitored or occur in a

neutral setting), while allowing the Department to organize other details of the

14



visitation.” In no event, however, may the child’s wishes be the sole factor in
determining whether any visitation takes place, either as a formal matter or, as occurred
in the case now before us, by effectively giving the children the power to veto all visits.
(Julie M., supra, 69 Cal.App.4th at p. 50 [child’s aversion to visiting an abusive parent is
proper factor for consideration in administering visitation so long as it is not only factor
determining whether any visitation occurs at all]; /n re Danielle W., supra, 207

Cal.App.3d at p. 1237.)
DISPOSITION

The portion of the July 18, 2002 order regarding Marie R.’s visitation with the
children is reversed. In all other respects the order of July 18, 2002 sustaining the
allegations of the petition and declaring the children to be dependents of the juvenile
court is affirmed. The matter is remanded to the juvenile court to conduct a new hearing
on the issue of visitation.

CERTIFIED FOR PARTIAL PUBLICATION

PERLUSS, P. J.

We concur:

JOHNSON, J. MUNOZ (AURELIO), J.

: The court might order, for example, that there be two monitored visits per month

to take place at the Department’s offices or another neutral setting and that each visit will

last, at most, for two hours, leaving to the Department and the children to determine when
the visits will actually occur within the month and whether any particular visit would last

for the full two hours or some shorter period.

Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.

15



