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 Appellant, Jose Arzate, shot a sheriff’s deputy who had stopped him for speeding.  

A jury convicted appellant of attempted willful, deliberate and premeditated murder of a 

peace officer, among other offenses, and found true the allegations he personally used a 

handgun and inflicted great bodily injury in the commission of the offense.  The court 

sentenced appellant to 40 years to life in state prison on these findings.  Appellant 

appeals, claiming the trial court erred in excluding evidence of third party culpability.  He 

also contends there was insufficient evidence of concealment to sustain the conviction for 

having a concealed gun in his car.  Assuming there was evidence the gun was concealed, 

appellant argues the jury’s true findings he personally used a firearm and inflicted great 

bodily injury in connection with the concealed gun charge must be stricken because the 

offense of carrying the concealed firearm ended when he displayed and used the gun, and 

thus did not occur “in the commission” of the offense.  Finally, he argues the increased 

punishment on the attempted murder charge must be stricken because the jury failed to 

expressly find the attempted murder victim was a peace officer.   

 We agree with appellant it is logically inconsistent to inflict great bodily injury 

and use a gun “in the commission” of the offense of carrying a concealed firearm in a 

vehicle.  Accordingly, we shall strike these jury’s findings and the gun use enhancement 

imposed and stayed with regard to the gun concealment conviction.  As so modified, we 

affirm. 

 

FACTS AND PROCEEDINGS BELOW 

 

 On Good Friday, April 13, 2001, Sheriff’s Deputy Angel Dominguez was on 

traffic patrol in Norwalk.  He was in full uniform and drove a black and white marked 

patrol car.  Deputy Dominguez parked the cruiser in the parking lot of an industrial 

facility and watched for traffic violators from this blind off Norwalk Boulevard.   

 Just before 2:00 p.m., Deputy Dominguez spotted a vehicle traveling in excess of 

the posted speed limit of 35 miles per hour.  He decided to pull the car over.  The deputy 

moved into traffic lanes a few cars behind the violator.  Deputy Dominguez eventually 
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caught up to the car and flashed the cruiser’s overhead lights.  The driver parked at the 

curb and Deputy Dominguez stopped his cruiser behind him.  The deputy got out of his 

police vehicle without running the car’s license plates through the Department of Motor 

Vehicle’s database.   

 The driver was alone in the car.  The car’s windows were rolled down.  The 

driver’s left arm was resting on the windowsill.  Deputy Dominguez thought the driver 

was wearing a blue Los Angeles Dodgers baseball cap.  As Deputy Dominguez 

approached the driver’s door and started to lean into the vehicle, the driver swung his 

right hand around and shot the deputy.  The shooting happened in an instant, before either 

man had said a word.  Deputy Dominguez jerked back and fell into oncoming traffic.  

The driver immediately sped off.   

 Deputy Dominguez was momentarily paralyzed.  He thought he had been shot in 

the face.  Because of his movements Deputy Dominguez had instead sustained a through 

and through wound to his neck.  At the hospital he described the car as a light colored, 

mid-sized car.  He did not get the car’s license plate number.  A month after the shooting 

Deputy Dominguez looked at a photo array and selected one of the photos as the possible 

suspect.1  

 Two blocks away the driver apparently lost control of his speeding vehicle and 

crashed into and onto a curb on a residential street.  He struggled with the steering wheel 

and/or gearshift until he was able to remove the car from the curb.  Once freed from the 

curb he sped off down the street.   

 Two witnesses who saw the car speed off later informed investigators the car was 

a champagne colored, late model, Ford Focus.   

 Around 2:00 p.m. on April 13, 2001, Ms. Norma Zarate was inside her home when 

she heard the squeal of tires and then a crash.  She ran outside to make sure her children 

 
1  Later investigation revealed it was physically impossible for this person to have 
been at the shooting site at the time of the shooting.  Approximately five minutes after the 
shooting this person’s time card indicated he had clocked back in at his work place in 
Alhambra which was more than 30 minutes driving time away.   
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who were playing outside were not hurt.  Directly across the street, Ms. Zarate saw a man 

in a car which had crashed onto the curb.  She observed his left profile as she watched 

him struggle with the car’s steering wheel before he drove off.  He had short shaved hair 

and was not wearing a hat.2 

 At trial, Ms. Zarate identified appellant as the man she saw sitting in the car which 

had crashed into the curb in front of her house.  She had previously selected appellant’s 

photo as the person in the car from a six-pack photo array.  In identifying appellant’s 

photograph Ms. Zarate stated, “I feel the person in the picture is the guy.”   

 Just before 2:00 p.m. on April 13, 2001, Angela Grajeda was driving down 

Norwalk Boulevard returning to work after her lunch break.  She noticed a patrol car pull 

into traffic and pursue a speeding car.  The car was champagne colored with a spoiler on 

the rear.  She thought the car might be a Maxima or an Accord.  There was one person in 

the car.  Ms. Grajeda watched in fascination as the patrol car pulled behind the speeding 

car, turned on its lights and directed the car to pull over.  When her car was about ten feet 

away from them, Ms. Grajeda “saw the man grab—reach down and grab a gun and shoot 

the officer.”  The officer fell back into her lane and she had to swerve to avoid hitting 

him.  The shooter then drove off at a high rate of speed.  He made eye contact with Ms. 

Grajeda as he drove past.  She became very scared the shooter might hurt her.  Ms. 

Grajeda parked her car and called 911.   

 Officers took her to the station to help the sheriff’s department’s artist make a 

drawing of the shooter’s face.  Ms. Grajeda described the shooter as a Hispanic male in 

his mid-20’s, with light skin and very short, slicked-back black hair.  He wore a white 

shirt and wore no hat or cap on his head.  For various reasons she could not or would not 

provide further details.  Her husband, who was waiting for her at the station, warned Ms. 

Grajeda not to get involved.  They had arguments about the matter to the point the parties 

 
2  A defense investigator testified Ms. Zarate told him the driver of the car wore a 
blue Dodgers baseball cap.  The prosecutor rebutted this testimony with evidence of a 
taped interview with Ms. Zarate shortly after the incident in which she reiterated, “he had 
no hat.”   
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had contemplated divorce.  When later shown a six-pack photo array Ms. Grajeda stated 

she could not identify the shooter.  She nevertheless selected two photos and stated if she 

had to choose she would pick appellant’s photo.  At trial, Ms. Grajeda testified she had 

not been wearing her glasses at the time and saw details too poorly to identify the 

shooter.  

 Around 2:00 p.m. on April 13, 2001, Good Friday, Maria Gordillo, and her 

siblings, Jose and Brenda Reyes, were walking down Norwalk Boulevard on their way to 

church.  They walked by as a patrol officer stopped a speeding car.  There was one 

person in the car and the windows were rolled down.  As they walked passed, Maria 

Gordillo looked inside the car at the driver.  A few paces beyond the car all three of them 

heard a shot.  The car then sped off down the street.  Jose, Brenda and Maria looked at 

the driver as the car passed them.  They saw the driver’s right profile.   

 Jose Reyes described the car as a tan or beige four-door which looked like a 

Honda.  The sole occupant of the car was a male wearing a white T-shirt with a “fade” 

haircut, meaning shaved on the sides and longer on the top.  At trial, Jose Reyes 

identified appellant as the man he saw.  Shortly after the crime he selected appellant’s 

photo from a photo array and stated, “I think No. 2 looks like the guy that shot the 

policeman.”  When shown a photo of the champagne colored Ford Focus Jose Reyes 

described the car in the photo as tan or brownish and likely a Toyota. 

 Brenda Reyes also selected appellant’s photo from a photo array as the person she 

believed she saw drive past them after the shooting.  By the time of trial, nearly a year 

and a half later, she was unable to make an in-court identification. 

 The oldest sibling, Maria Gordillo, testified she looked at the driver of the car 

through its open windows both before and after the shooting.  She thought the car was a 

beige Honda Civic.  Once the officer pulled the car over, Maria Gordillo looked inside 

the car through its open windows and saw the right profile of the driver’s face.  He was 

alone in the car and wore no cap or hat on his head.  After the shooting she looked again 

as the car sped past them.  A month after the shooting she selected appellant’s photo from 

a photo array and stated, “Number two is the guy that did it.  It’s the same hairstyle and 
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the form of the head looks like the guy.”  She also identified appellant as the perpetrator 

at trial. 

 When shown a photograph of the champagne colored 2001 Ford Focus Maria 

Gordillo testified it appeared similar to the car she saw the day of the shooting. 

 Based on these witnesses’ descriptions of the shooter and his car the media 

broadcasted reports stating law enforcement was looking for a gold or tan colored car 

resembling a Honda which had been involved in Deputy Dominguez’s shooting.   

 Within a few weeks officers located the 2001 champagne colored Ford Focus at a 

Budget Rent-A-Car on Rosecrans in Norwalk.  It had right front wheel well and fender 

damage consistent with having collided with a curb-height structure.  Debris lifted from 

the curb was consistent with the paint, primer, coating and metal from the damaged Ford 

Focus’s aluminum wheel and fender.  Swabbing of the car’s interior revealed debris 

consistent with gunshot residue on the steering wheel and driver’s side seat belt.  Budget 

Rent-A-Car provided investigators copies of rental contracts for the Ford Focus. 

 The investigators did not update media broadcasts regarding their search for the 

car despite their confidence they had recovered the car used in the shooting. 

 Five days before the shooting, on April 8, 2001, appellant’s friend, Ruben 

Rodriguez, asked appellant to use his Sears credit card to buy him a set of tires for his 

Ford Thunderbird.  Appellant agreed.  In return, appellant asked Rodriguez to rent him a 

car.  Appellant called several car rental agencies on his cell phone before finally finding 

an open Budget Rent-A-Car on Rosecrans in Norwalk.  Rodriguez signed the rental 

agreement for the champagne colored, four-door, 2001 Ford Focus.  Rodriguez used his 

credit card.  Initially appellant stated he only wanted the car for a few days.  He later 

asked, and Rodriguez agreed, to continue renting the car for another week.  Appellant 

ultimately reimbursed Rodriguez for the full cost of the rental in cash. 

 Appellant, his “common law wife,” Carmen Sandoval, and their children had been 

living with appellant’s parents on Algardi Street in Norwalk.  Appellant had lived in this 

house much of his life and had many friends and relatives in the neighborhood.  Shortly 

after the shooting appellant drove to Jose Delgadillo’s house, a friend who lived down the 
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street.  According to Delgadillo, appellant was driving a brownish Ford Focus.  Appellant 

had a baggie of methamphetamine on the car seat.  They talked outside for a little while 

until appellant said he had to leave to drop off some methamphetamine.  Delgadillo heard 

sirens and police helicopters 10 to 15 minutes after appellant left.   

 Appellant telephoned later in the day to ask whether Delgadillo knew of a place 

where he could hide a car.  Appellant’s “brother-in-law,” David Sandoval, picked 

Delgadillo up and drove him to a motel in Whittier to meet with appellant.  Motel records 

established Carmen Sandoval, appellant’s “common-law wife,” had rented the motel 

room for appellant around 3:20 p.m. that day.  

 While inside the motel room appellant told Delgadillo he “shot a cop” who had 

pulled him over.  Delgadillo saw a handgun in the motel room. 

 Delgadillo made several telephone calls in an attempt to find a suitable location to 

hide a car.  He called his former girlfriend, Rosie Escalera, who lived in Stanton in 

Orange County.  In the meantime, appellant used his cell phone to call a tow truck 

operator.  He directed the tow truck driver to pick up the Ford Focus from where it was 

parked alongside the highway and to bring it to Ms. Escalera’s house in Stanton. 

 Appellant, Delgadillo and Sandoval drove to Ms. Escalera’s house.  While they 

were waiting outside the tow truck arrived with the Ford Focus.  Ms. Escalera refused to 

allow the men to park the Ford Focus in her backyard.  She also refused appellant’s offers 

of cash to park the car in her backyard until the car could be fixed.  Appellant paid the 

tow truck driver and drove the Ford Focus back to the motel in Whittier.   

 Days later appellant and Rodriguez picked up the Ford Focus from where it had 

been secreted a few blocks away from their homes.  It had been parked in a garage off an 

alley which was not visible from the street.  They returned the car to Budget-Rent-A-Car. 

 On May 4, 2001, Deputy Jeffrey Flotree was on routine patrol with his partner.  

Around midnight they saw Delgadillo walking down the street.  The officers stopped to 

speak with him to find out what he doing out so late.  Delgadillo agreed to talk but was 

concerned about being seen talking with the officers.  Delgadillo got into the backseat of 

the patrol car.  Regarding the deputy who had been shot, Delgadillo told Deputy Flotree 
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“they were looking for the wrong car.”  He stated officers should instead be looking for 

“a rented Ford Focus.”  Delgadillo told Deputy Flotree the shooting occurred because the 

person stopped had a lot of drugs in the car and also had “some weapons charges against 

him.”  Delgadillo told the officer he was on parole and stated he believed it was good to 

help law enforcement when he could.  He agreed to be interviewed later by the 

investigating officers.  Deputy Flotree immediately reported Delgadillo’s information to 

the homicide division. 

 Investigating officers Detective Phillip Guzman and Sergeant Purcell interviewed 

Delgadillo a few days later at the station.  Many of the officers’ conversations with 

Delgadillo were tape-recorded and/or video taped and played for the jury at trial.  In their 

first conversation, Delgadillo explained he was on parole and stated he believed the 

information he could provide warranted expungement of his, as well as his brother’s, 

criminal records.  From the broadcasts he had heard, Delgadillo believed the detectives 

were looking for the wrong car.  He told the officers they should instead be looking for a 

rented Ford Focus.  Delgadillo explained he met with appellant at a motel the evening of 

the shooting.  He refused to divulge appellant’s name, except to say they shared the same 

first name.  Delgadillo explained appellant shot the deputy because he had guns and a 

substantial quantity of drugs in the car and was then on parole for an arms offense.  

According to Delgadillo, appellant appeared very nervous because he had searched the 

car but could not find the shell casing.  He wanted Delgadillo’s help in finding a place to 

hide the car for a while.   

 Eventually Delgadillo received $5,000 of the offered reward money for his role in 

helping to arrest appellant.  However, Delgadillo did not want his identity disclosed, did 

not want to testify in court, and was a very reluctant witness at appellant’s trial. 

 Appellant presented an alibi defense at trial.  Javier Martinez had known appellant 

since they were children.  On April 13, 2001, appellant came to his house around noon.  

They did some methamphetamine together.  A few hours later they heard sirens and 

police helicopters and went outside to watch.  Appellant left his house sometime after 
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3:00 p.m. but before 4:30 p.m.  His wife usually arrived home from work around 

4:45 p.m. and Martinez did not want her to find them smoking dope. 

 Appellant’s “brother-in-law,” David Sandoval, confirmed many of the details of 

Delgadillo’s testimony.  He testified he drove Delgadillo to appellant’s motel room 

around 8:30 p.m. to take methamphetamine and “party.”  Appellant did not say he had 

“shot a cop.”  Later that evening he drove appellant and Delgadillo to Rosie Escalera’s 

house in Stanton.  After a few minutes a tow truck arrived towing a brownish, four-door 

car resembling a Honda.  Appellant drove the car back to the motel.  He and appellant 

were arrested together on May 11, 2001.  When arrested David Sandoval denied he even 

knew appellant. 

 Appellant testified in his own defense.  He testified Rodriguez rented him a Ford 

Focus from Budget Rent-A-Car on April 8, 2001.  At noon on April 13, 2001, he lent the 

car to his friend Sal Garcia, now deceased.  Garcia dropped him off at Martinez’s house 

where they took methamphetamine and played on the computer.  In the middle of his visit 

he heard police sirens and helicopters circling above.  They went outside to see if they 

could discover the reason for all the commotion.   

 Later in the day he gave Carmen Sandoval money and asked her to rent him a 

room at a Days Inn motel in Whittier.  In the evening Delgadillo and David Sandoval 

came to visit him at the motel.  Later he arranged with Garcia to have a tow truck deliver 

the Ford Focus to an address in Stanton.  Appellant said the car had to be towed because 

Garcia said it had stalled.  Delgadillo suggested leaving the car at his ex-girlfriend’s 

house in Stanton.  Instead of leaving the car in Stanton, he drove the car back to the 

motel.   

 He lived in motel rooms until his arrest on May 11, 2001. 

 In rebuttal, the prosecution produced copies of appellant’s cell phone records 

which established appellant had made several telephone calls to Martinez during the time 

he was allegedly at Martinez’s home and in Martinez’s presence. 
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 A three-count information charged appellant with the willful, premeditated and 

deliberate attempted murder of a peace officer (Count I),3 assault on a peace officer with 

a semiautomatic firearm (Count II),4 and with carrying a concealed firearm in his vehicle 

(Count III).5  The information further alleged as to all counts appellant inflicted great 

bodily injury on the victim.6  Regarding gun use, Counts I and II alleged appellant 

personally and intentionally used a firearm,7 and Count III alleged personal use of a 

firearm.8  A jury convicted appellant as charged in Counts I and III and found true the 

related special enhancement allegations.  In Count II the jury found appellant guilty of 

the lesser included offense of assault with a firearm on a peace officer and found true the 

related enhancement allegations.   

 Based on the allegations the victim was a peace officer and the attempted murder 

was willful, deliberate and premeditated, the trial court sentenced appellant to 15 years to 

life, plus an additional 25 years to life on the gun use allegation, for a total term of 40 

years to life.  The court imposed and stayed punishment on the remaining counts and 

allegations.  Appellant appeals. 

 

DISCUSSION 

 

I.  THE TRIAL COURT PROPERLY EXCLUDED EVIDENCE OF 
POTENTIAL THIRD PARTY CULPABILITY. 

 

 Appellant claims the trial court committed reversible error in ruling inadmissible 

his proposed evidence of potential third party culpability.  He contends the court’s ruling 

 
3  Penal Code section 664, subdivisions (e) and (f) and section 187, subdivision (a). 
4  Penal Code section 245, subdivision (d)(2). 
5  Penal Code section 12025, subdivision (a)(1). 
6  Penal Code section 12022.7, subdivision (a). 
7  Penal Code sections 12022.53, subdivisions (b), (c) and (d), 12022.5, subdivisions 
(a) and (d). 
8  Penal Code section 12022.5, subdivision (a)(1). 
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violated his right to due process and to present a defense by excluding evidence which he 

claims would have raised a reasonable doubt about his guilt. 

The disputed evidence related to a single event.  Six days after the shooting two 

deputy sheriffs stopped a gold compact Honda in Norwalk near where the shooting 

occurred.  The driver of the car was a young Hispanic male wearing a blue Los Angeles 

Dodgers baseball cap.   

The trial court noted the absence of evidence linking this person to the crime and 

ultimately found the evidence irrelevant.  The court also observed, even if minimally 

relevant, the court would exercise its discretion to exclude the evidence under Evidence 

Code section 352 because of its potential to consume an undue amount of trial time and 

to unduly confuse the issues.   

“‘To be admissible, the third party evidence need not show “substantial proof of a 

probability” that the third person committed the act; it need only be capable of raising a 

reasonable doubt of defendant’s guilt.  At the same time, [the Supreme Court does] not 

require that any evidence, however remote, must be admitted to show a third party’s 

possible culpability. . . .”  [E]vidence of mere motive or opportunity to commit the crime 

in another person, without more, will not suffice to raise a reasonable doubt about a 

defendant’s guilt:  there must be direct or circumstantial evidence linking the third 

person to the actual perpetration of the crime.’  (People v. Hall [(1986)] 41 Cal.3d [826], 

at p. 833.)  [The Supreme Court has] emphasized that ‘courts should simply treat third-

party culpability evidence like any other evidence:  if relevant it is admissible ([Evid. 

Code,] § 350) unless its probative value is substantially outweighed by the risk of undue 

delay, prejudice, or confusion ([Evid. Code,] § 352).’  (People v. Hall, supra, 41 Cal.3d 

at p. 834.)  A trial court’s discretionary ruling under Evidence Code section 352 will not 

be disturbed on appeal absent an abuse of discretion.  (People v. Alvarez (1996) 14 

Cal.4th 155, 201.)”9   

 
9  People v. Lewis (2001) 26 Cal.4th 334, 372-373, italics added. 



 12

We find no abuse of discretion.  There was nothing in his offer of proof to link this 

person to the shooting, either directly or circumstantially.  Moreover, appellant’s 

proffered third-party evidence was too generic and nonspecific to have any relevance to 

this case.  The driver’s description could have applied equally to thousands of young 

Hispanic males driving gold compact cars in the Norwalk area.  The only specific 

descriptive item of note was the Dodgers baseball cap.  However, this particular 

identifying piece is insufficient to link this person to the shooting.  Dodgers baseball caps 

are mass-produced every year and are a common sight anywhere in the Los Angeles area.  

Moreover, every witness—with the notable exception of the victim—testified the shooter 

wore no hat or cap on his head.  For this reason, each eyewitness was able to describe the 

shooter’s hairstyle, and did so in a remarkably consistent fashion.  Thus, the fact this third 

person wore a Dodgers baseball cap when stopped by police almost a week after the 

crime had little if any probative value on the issue of the shooter’s identity.  

In short, the evidence was too nonspecific, remote and speculative to have raised a 

reasonable doubt about appellant’s guilt.10  Thus, the trial court correctly found the lack 

of a connection between the evidence and the shooting in this case made the evidence 

inadmissible because it lacked any tendency in reason to establish any disputed fact at 

issue in the case.11 

 

 
10  People v. Babbitt (1988) 45 Cal.3d 660, 682 [evidence which produces only 
speculative inferences is irrelevant evidence.] 
11  Evidence Code section 210.  Because we find no abuse of discretion, we reject 
appellant’s constitutional claim the court’s evidentiary ruling deprived him of his due 
process right to present a defense.  (People v. Lewis, supra, 26 Cal.4th 334, 373-374; 
compare, Rock v. Arkansas (1987) 483 U.S. 44 [state’s per se rule excluding all 
hypnotically refreshed testimony impermissibly infringed on a criminal defendant’s right 
to testify on her own behalf]; People v. Torres (1964) 61 Cal.2d 264 [court erred in 
excluding independent objective evidence corroborating the defendant’s alibi]; People v. 
Cegers (1992) 7 Cal.App.4th 988 [the erroneously excluded medical evidence was 
central to the defense].) 
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II.  SUBSTANTIAL EVIDENCE SUPPORTS APPELLANT’S 
CONVICTION FOR CONCEALING A FIREARM IN HIS VEHICLE. 

 

 Penal Code section 12025, subdivision (a)(1) specifies it is a crime to carry a 

firearm concealable on the person concealed within a vehicle under his control or 

direction.12  Appellant concedes it is sufficient for conviction under this section if only a 

portion of the gun is concealed.13  However, he argues there was no evidence in this case 

to establish his gun was actually concealed within the car or was instead, for example, on 

the passenger seat in plain sight.  Accordingly, appellant contends his conviction in 

Count III for having a concealed firearm in his vehicle must be reversed for insufficient 

evidence.   

 When the sufficiency of the evidence to support a conviction is challenged on 

appeal, “‘the court must review the whole record in the light most favorable to the 

judgment below to determine whether it discloses substantial evidence . . . such that a 

reasonable trier of fact could find the defendant guilty beyond a reasonable doubt.’”  

(People v. Johnson (1980) 26 Cal.3d 557, 578.)  The court must ‘presume in support of 

the judgment the existence of every fact the trier could reasonably deduce from the 

evidence.  [Citations.]  If the circumstances reasonably justify the [trier of fact’s] 

findings, reversal is not warranted merely because the circumstances might also be 

reasonably reconciled with a contrary finding.’  (People v. Redmond (1969) 71 Cal.2d 

745, 755.)”14 

 
12  People v. Padilla (2002) 98 Cal.App.4th 127 [police officers noticed the defendant 
making furtive movements and later found a gun stuffed between the front seats of the 
car]. 
13  See, e.g., People v. Hale (1974) 43 Cal.App.3d 353 [police officer saw an 
automatic pistol laying on the front seat of the defendant’s car but found its ammunition 
concealed under the ashtray in the center console]; People v. Koehn (1972) 25 
Cal.App.3d 799 [officer looked inside the car and saw the handle of a pistol laying on the 
floorboard]. 
14  People v. Jacobs (1987) 193 Cal.App.3d 375, 380. 
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 It is true no witness testified he or she saw a fully or partially concealed gun in 

appellant’s car.  Nevertheless, there was evidence from which a rational jury could draw 

the reasonable inference the gun was at least partially concealed from view from 

passersby.  Ms. Grajeda testified when she was about ten feet away, she “saw the man 

grab—reach down and grab a gun and shoot the officer.”  The evidence appellant 

reached down makes it more likely the gun was on the floor on the driver’s side in which 

case it was either concealed under his seat or obscured from view by his legs and/or feet.  

Notably Ms. Grajeda did not say appellant leaned across the mid-sized car to retrieve the 

gun which might have instead suggested the gun was on the passenger side floorboard 

and thus at least potentially visible.   

 Ms. Grajeda’s testimony constitutes substantial evidence to warrant a reasonable 

juror in finding appellant had the gun concealed in his vehicle.  Contrary to appellant’s 

suggestion, reversal is not warranted merely because the jury might have drawn a 

contrary inference.  The test is instead whether any rational trier of fact could have found 

the essential element of the crime beyond a reasonable doubt.15  In this case a rational jury 

could have reasonably relied on Ms. Grajeda’s testimony to find appellant had the gun 

concealed within his car beyond a reasonable doubt. 

 

III.  ERROR IN FAILING TO EXPRESSLY FIND DEPUTY DOMINGUEZ 
WAS A PEACE OFFICER IN COUNT I IS HARMLESS. 

 

 The information charged appellant in Count I with the attempted murder of 

Deputy Angel Dominguez.  The information alleged the murder attempted was of a peace 

officer and was willful, deliberate and premeditated.  These allegations in combination 

subjected appellant to imprisonment for a term of 15 years to life.16   

 
15  People v. Davis (1995) 10 Cal.4th 463, 509. 
16  Penal Code section 664, subdivisions (e) and (f).  This section provides in 
pertinent part:   

“(e) Notwithstanding subdivision (a), if attempted murder is committed upon a 
peace officer or firefighter . . . and the person who commits the offense knows or 
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 The verdict form submitted to the jury failed to include the separate question 

whether the attempted murder victim in Count I was a peace officer.  Appellant thus 

claims the jury rendered an incomplete verdict and it is now too late to correct the error.17  

Accordingly, appellant contends the lack of a specific finding on this count is tantamount 

to a “not true” finding and thus his sentence must be vacated.18 

 Because the factual question whether the attempted murder victim was a peace 

officer increased the penalty for the crime beyond the usual range of punishment, the 

question should have been submitted to the jury and proven beyond a reasonable doubt.19 

It was thus error not to have done so in this case.  We also agree with appellant the error 

is beyond “correction” because the jury has long since been discharged.   

 Errors in rendering an incomplete verdict are subject to harmless error review.  An 

incomplete verdict does not warrant correction, and may be deemed harmless error, if 

there is overwhelming and uncontroverted evidence supporting the omitted element.20  

For example, Neder v. United States21 involved a prosecution for tax evasion and other 

                                                                                                                                                  
reasonably should know that the victim is such a peace officer or firefighter engaged in 
the performance of his or her duties, the person guilty of the attempt shall be punished by 
imprisonment in the state prison for life with the possibility of parole. . . . 

“(f) Notwithstanding subdivision (a), if the elements of subdivision (e) are proven 
in an attempted murder and it is also proven that the attempted murder was willful, 
deliberate, premeditated, and admitted or found to be true by the trier of fact, the person 
guilty of the attempt shall be punished by imprisonment in the state prison for 15 years to 
life. . . .” 
17  Compare, People v. Scott (2001) 91 Cal.App.4th 1197, 1206-1209 [prior to their 
discharge jury was properly reconvened to try inadvertently omitted firearm use 
enhancement allegation]. 
18  Citing People v. Gutierrez (1993) 14 Cal.App.4th 1425, 1441-1440 [trial court’s 
failure to make a finding regarding the prior felony conviction allegations is the same as a 
finding of “not true”].  
19  Apprendi v. New Jersey (2000) 530 U.S. 466, 490. 
20  See, e.g., Johnson v. United States (1997) 520 U.S. 461, 470 [it was error for the 
judge, rather than the jury, to decide the question of materiality in a perjury prosecution.  
Nevertheless, the error did not warrant correction in light of the overwhelming and 
uncontroverted evidence supporting a materiality finding]. 
21  Neder v. United States (1999) 527 U.S. 1. 
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related offenses.  The trial court refused to submit the question to the jury whether the 

defendant’s failure to report an additional $5 million on his income tax returns was 

material.22  In the Supreme Court, the Government conceded the trial court erred in 

deciding the question of materiality itself rather than submitting the issue to the jury.23  

The question thus was whether the failure to have the jury find an element of the offense 

was subject to harmless error analysis.  The Court concluded it was.  “We have 

recognized that most constitutional errors can be harmless.  [I]f the defendant had counsel 

and was tried by an impartial adjudicator, there is a strong presumption that any other 

[constitutional] errors that may have occurred are subject to harmless-error analysis.”24  

After a review of decisions involving instructional omissions or misdirection, the Court 

concluded situations in which the jury did not render a “complete verdict” on every 

element of the offense were sufficiently analogous they should similarly be subject to 

harmless error review.  “The Government argues, correctly we think, that the absence of 

a ‘complete verdict’ on every element of the offense establishes no more than that an 

improper instruction on an element of the offense violates the Sixth Amendment’s jury 

trial guarantee.  The issue here, however, is not whether a jury instruction that omits an 

element of the offense was error (a point that is uncontested, . . . ), but whether the error 

is subject to harmless-error analysis.  We think our decisions . . . dictate [an affirmative] 

answer to that question.”25 

 The Court found the error in rendering an incomplete verdict in Neder harmless 

beyond a reasonable doubt.26  Neder’s underreporting of $5 million in income was such a 

substantial sum the amount alone “incontrovertibly establishes that Neder’s false 

 
22  Neder v. United States, supra, 527 U.S. 1, 6. 
23  Neder v. United States, supra, 527 U.S. 1, 8. 
24  Neder v. United States, supra, 527 U.S. 1, 8, citations and quotation marks 
omitted. 
25  Neder v. United States, supra, 527 U.S. 1, 12-13. 
26  Chapman v. California (1967) 386 U.S. 18, 24. 
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statements were material to a determination of his income tax liability.”27  Moreover, 

Neder had not contested the element of materiality at trial and did not suggest he would 

introduce any evidence bearing on the issue of materiality if the judgment was reversed.28  

“[W]here a reviewing court concludes beyond a reasonable doubt that the omitted 

element was uncontested and supported by overwhelming evidence, such that the jury 

verdict would have been the same absent the error, the erroneous instruction is properly 

found to be harmless.”29  In this type of situation, a court can be certain beyond a 

reasonable doubt “‘the error did not contribute to the verdict obtained.”’30 

 Such a situation is present in the case at bar.  In the present case the court 

thoroughly instructed the jury regarding their required findings on the peace officer 

element.  The court provided instructions regarding attempted murder of a peace officer;31 

the definition of a peace officer;32 assault with a semiautomatic on a peace officer;33 

assault with a deadly weapon on a peace officer;34 and with the definition of a peace 

officer in the discharge of his or her duties and related instructions.35  These instructions 

informed the jury they would be required to find whether Deputy Dominguez was a peace 

officer engaged in the performance of his duties when he was shot. 

 Although the verdict form for Count I omitted the requisite interrogatory whether 

Deputy Dominguez was a peace officer, the verdict form repeatedly referred to the 

attempted murder victim as “Deputy Dominguez.”  Thus regarding the attempted murder 

 
27  Neder v. United States, supra, 527 U.S. 1, 16. 
28  Neder v. United States, supra, 527 U.S. 1, 15. 
29  Neder v. United States, supra, 527 U.S. 1, 17. 
30  Neder v. United States, supra, 527 U.S. 1, 17, quoting Chapman v. California, 
supra, 386 U.S. 18, 24. 
31  CALJIC No. 8.68. 
32  CALJIC No. 1.26. 
33  CALJIC No. 9.20.1. 
34  CALJIC No. 9.20. 
35  CALJIC No. 9.23, plus CALJIC No. 9.27 [“Lawful Detention—Defined—
Detention During a Traffic Stop”]; CALJIC No. 9.29 [“Performance of Duties of 
Officer—Burden of Proof”]. 
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count, the jury found appellant “personally and intentionally discharged a firearm, which 

proximately caused great bodily injury to DEPUTY ANGEL DOMINGUEZ within the 

meaning of Penal Code section 12022.53(d). . . .”  Also regarding the attempted murder 

count the jury found true the allegation appellant “personally inflicted great bodily injury 

upon DEPUTY ANGEL DOMINGUEZ, not an accomplice to the offense, within the 

meaning of Penal Code section 12022.7(a). . . .” 

 Moreover, in Count II the jury expressly found appellant guilty of “assault on a 

peace officer with a firearm.”  

 As in Neder, the question whether the attempted murder victim was a peace officer 

was overwhelming and uncontested at trial.  Indeed, in closing argument appellant did 

not dispute Deputy Dominguez was shot while engaged in the performance of his duties.  

Appellant instead argued someone else shot the officer.   

 Here appellant did not contest the omitted element and overwhelming evidence 

proved that element.  Consequently, we can confidently conclude the jury verdict would 

have been the same absent the error, and the omission in this case was harmless beyond a 

reasonable doubt.36   

 

IV.  THE TRUE FINDINGS OF GUN USE AND GREAT BODILY INJURY 
ON THE CONCEALED FIREARM COUNT MUST BE STRICKEN. 

 

 To recall, the jury found appellant guilty of carrying a concealable and concealed 

firearm in his car.  In connection with this count, the jury further found true the 

allegations of having personally used the firearm37 and of having personally inflicted 

great bodily injury.38  Appellant argues the jury’s true findings must be stricken. 

Penal Code section 12022.5, subdivision (a) provides for a sentence enhancement 

where a defendant uses a firearm in the commission of the offense, “unless use of a 

 
36  Neder v. United States, supra, 527 U.S. 1, 17. 
37  Penal Code section 12022.5, subdivision (a)(1). 
38  Penal Code section 12022.7, subdivision (a). 
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firearm is an element of that offense.”  Use of a firearm is an “element of the offense” if 

it is “an essential component of the legal definition of the crime considered in the 

abstract.”39  Appellant argues concealing a gun in a car necessarily requires “use” of the 

gun and thus the true finding and sentence enhancement on this particular count was 

improper. 

We cannot agree the act of concealing a handgun is synonymous with its use.  

Viewed in the abstract, the offense of having a concealed weapon is committed with the 

fact of possession of the weapon in a concealed or partially concealed fashion within a 

vehicle under the defendant’s control or direction.  The offense is thus more akin to being 

armed with a firearm than with using one.  One is armed with a firearm “if the defendant 

has the specified weapon available for use, either offensively or defensively.”40  “Use” of 

a firearm, on the other hand, “connotes something more than a bare potential for use.”41  

“Use” generally means “to carry out a purpose or action by means of, to make 

instrumental to an end or process and to apply to advantage.”42  Thus, “use” of a firearm 

may involve displaying the gun, brandishing the gun, or actually firing the gun.   

Because the offense of “carrying a concealed firearm” in a vehicle does not 

require any action on the defendant’s part beyond merely having the gun available for 

use, we reject appellant’s argument use of the gun is an element of the crime of carrying a 

concealed firearm in a vehicle and thus gun use enhancements on this offense are 

expressly prohibited by statute.  

On the other hand, there is some question whether a person can use a firearm in 

the commission of carrying a concealed weapon or can inflict great bodily injury in the 

commission of carrying a concealed firearm in vehicle.  The statutory requirement for 

 
39  People v. Read (1983) 142 Cal.App.3d 900, 903 [finding gun use enhancement 
proper because firearm use is not an element of the offense of involuntary manslaughter].  
40  People v. Bland (1995) 10 Cal.4th 991, 997, italics added. 
41  People v. Bland, supra, 10 Cal.4th 991, 997. 
42  People v. Bland, supra, 10 Cal.4th 991, 997, citations and quotation marks 
omitted. 
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true findings on these enhancement allegations dictates the gun use and infliction of 

injury occur “in the commission” of the underlying felony.43  Conceptually the crime of 

concealment would seemingly end with the firearm’s use and thus exposure.  In other 

words, it seems logically inconsistent to be found guilty of both using the gun and 

inflicting injury while concealing the same gun within a vehicle.   

The People refer this court to no reported decisions upholding true findings or 

sentence enhancements for gun use or the infliction of great bodily injury for illegal 

weapons possession or weapons concealment offenses.  Instead, the People claim 

California courts have uniformly rejected “a narrow hairsplitting approach to determining 

the scope of criminal activity.”  In support of their position the People rely on decisions 

discussing the phrase “in the commission of the offense” in the context of crimes such as 

felony-murder, burglary, robbery, kidnapping and the like.44 

However, as noted, the offense of carrying a concealed firearm in a vehicle is 

committed with the single passive act of carrying the firearm in a concealed fashion in a 

vehicle.  In contrast, crimes such as felony-murder, burglary, robbery and kidnapping 

involve affirmative actions, even beyond the initial physical act of entry or taking.  These 

crimes encompass the further acts of asportation, escaping with the loot, reaching a place 

 
43  Penal Code section 12022.5, subdivision (a) provides in pertinent part “any person 
who personally uses a firearm in the commission of a felony or attempted felony shall be 
punished . . . .”  Italics added. 
 Similarly, Penal Code section 12022.7, subdivision (a) requires the injury occur 
“in the commission” of the underlying felony.  This section provides in pertinent part:  
“Any person who personally inflicts great bodily injury on any person other than an 
accomplice in the commission of a felony or attempted felony shall be punished . . . .”  
Italics added.  
44  People v. Alvarado (2001) 87 Cal.App.4th 178 [rape during the commission of a 
burglary upheld although rape occurred after the defendant had already taken the victim’s 
money]; People v. Ramirez (1995) 39 Cal.App.4th 1369 [great bodily injury inflicted 
during the commission of a robbery although the defendant already had the victim’s loot 
but had returned to the victim to the inflict the knife wounds]. 
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of temporary safety and the like.45  They are thus conceptually different from the crime at 

issue in this case which is complete with the conduct constituting the offense.  

Accordingly, we find the People’s authorities unpersuasive.   

Our independent research has uncovered no decision discussing the propriety of 

alleging or imposing either gun use or great bodily injury enhancements on this crime or 

any other illegal weapons possession crimes, as distinct from using these facts to impose 

an aggravated sentence.46  The reason for the absence of controlling authority may be the 

obvious.  If a defendant used a firearm, and in so doing inflicted great bodily injury, the 

defendant most likely was charged with and convicted of separate assault type crimes to 

which such enhancements properly applied—as occurred in the present case.   

In the factual context of this case the gun use and infliction of great bodily injury 

were not committed in the commission of the static offense of carrying a concealed 

weapon in a vehicle.  Accordingly, the jury’s true findings and the gun use enhancement 

imposed but stayed on the concealed firearm count must be stricken.47   

 

 
45  See, e.g., People v. Cooper (1991) 53 Cal.3d 1158, 1166-1167 [in deciding the 
duration of a robbery the crime continues until the robber has reached a place of 
temporary safety]. 
46  See People v. McClindon (1980) 114 Cal.App.3d 336, 342-343 [trial court 
properly imposed aggravated sentence for being an ex-felon in possession of a 
concealable firearm because the defendant used the gun in a reckless manner and caused 
great bodily injury]. 
47  The abstract of judgment need not be modified because it reflects an unspecified 
stayed term on Count III and is thus accurate as it presently reads. 
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DISPOSITION 

 

 The jury’s true findings of personal use of a handgun (Pen. Code § 12022.5, subd. 

(a)) and infliction of great bodily injury (Pen. Code § 12022.7, subd. (a)) on Count III are 

stricken.  The ten-year enhancement imposed and stayed for personal use of a firearm on 

Count III is stricken.  As so modified, the judgment is affirmed. 

 CERTIFIED FOR PARTIAL PUBLICATION 
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