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 Defendant wishes to dissuade a victim from testifying against him in a 

criminal proceeding.  He asks a third party to tell the victim not to testify against 

him.  The third party agrees to do so, but does not relate defendant's message to the 

victim.  Here we hold sufficient evidence supports defendant's conviction of Penal 

Code section 136.1, subdivision (a)(2).1 

 Kevin Dewayne Foster appeals a judgment following his conviction 

of, among other things, assault by means of force likely to produce great bodily 

injury (§ 245, subd. (a)(1)), count 1, a felony.  He also appeals his conviction of 

attempting to dissuade a witness from testifying (§ 136.1, subd. (a)(2)), count 2, a 

felony. 

                                              
 * Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, 
this opinion is certified for publication with the exception of the text which is 
identified between double brackets (e.g., [[/]]), and parts II, III & IV. 
 
 1 All statutory references are to the Penal Code. 
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 [[The jury found to be true the special allegations that Foster 

personally inflicted great bodily injury on the victim (count 1), a person with whom 

he had a dating relationship.  (§§ 12022.7, subd. (a); 12022.7, subd. (e).)  The court 

sentenced Foster to an aggregate prison term of 12 years.  The court imposed the 

upper term of four years on count 1.  It imposed four years for the 12022.7, 

subdivision (a), enhancement.  On count 2, the court ruled that section 1170.15 

applied and imposed a consecutive full midterm of two years.  It also imposed a 

one-year sentence for each of the two prior prison terms that Foster served.]] 

 We conclude, among other things, that: 1) Foster's phone call asking a 

third party to deliver a message to a witness that she should not testify against him 

was an attempt to dissuade a witness under section 136.1, subdivision (a)(2); 

2) giving an unnecessary CALJIC No. 2.61 instruction to jurors was not prejudicial 

error; 3) the court properly applied section 1170.15 in sentencing Foster; and 4) the 

court did not violate Cunningham by imposing an upper term for assault.  

(Cunningham v. California (2007) 549 __ U.S. __ [166 L.Ed.2d 856] 

(Cunningham).)  We affirm. 

FACTS 

 On the evening of March 11, 2004, Genevieve S., Foster's girlfriend, 

met Foster.  They went to the park and later returned to a trailer where Foster was 

staying.  Foster hit Genevieve in the mouth with a flashlight.  She was bleeding and 

taken to a hospital.  Foster was arrested. 

 While in jail, Foster made phone calls to his friend, Gladys Waylon 

Buchanan.  Buchanan also knew Genevieve.  In one call, Foster told Buchanan that 

he had been involved in a fight with Genevieve.  Buchanan said, "[Y]ou must of 

hurt each other."  Foster responded, "Yeah, we did, we both went to the hospital." 

 In a subsequent call, Foster told Buchanan that Genevieve "told on 

[him]" and "got [him] in a lot of trouble."  He said Genevieve did not remember that 

she was physically attacked by a girl in the park who was offended by something 

Genevieve said.  He said other people "beat her up pretty good."  Foster told 
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Buchanan that he saw Genevieve in court and "that's not a good idea."  He asked 

Buchanan to give Genevieve "a message" and tell her "not to tell" on him.  He gave 

Buchanan a telephone number and told her:  "[T]ry to get ahold [sic] of her and tell 

her . . . I'm in big trouble here."  "[S]he's gonna [sic] have to go to court and testify 

against me."  "[B]ut that's gonna [sic] look bad on her cause she's takin [sic] the 

psych [sic] meds [sic] and she was drunk and she don't [sic] know what happened." 

 In a later phone call, Foster told Buchanan, "I hope she don't [sic] 

show up to none of the courts . . . because, she's going to get into trouble."  He told 

her to tell Genevieve "that it's not a good idea . . . for her, because they're going to 

arrest her if she goes to court to testify against [him]."  He said, "[I]t's not good for 

her" to testify.  Buchanan responded, "Okay.  I'll tell her." 

 After Foster's phone calls, Buchanan decided not to contact 

Genevieve.  Foster's phone calls to Buchanan from jail were recorded and taped 

recordings of those calls were played to the jury. 

 In his defense, Foster testified that he and Genevieve went to the 

trailer where they drank beer and a pint of vodka.  He woke up to find Genevieve 

"on top of him" and "was hurting" him.  He "freaked-out " and slapped her.  

Genevieve fell onto a pile of automobile parts, she was bleeding and "held her 

mouth."  Genevieve attacked him.  He hit her, "pushed her back to the floor," and 

then he left.  He lied to the police and told them that Genevieve was "beaten up" by 

two women.  He had previously given three different stories about what happened 

to Genevieve and his testimony at trial was the "fourth version of events." 

DISCUSSION 

I.  Section 136.1 

 Foster contends that there is insufficient evidence to support his 

conviction for attempting to dissuade Genevieve from testifying.  He claims he did 

not commit an act which constituted an attempt under section 136.1, subdivision 

(a)(2).  We disagree. 
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 Section 136.1, subdivision (a)(2), states that any person commits an 

offense where he or she "[k]nowingly and maliciously attempts to prevent or 

dissuade any witness or victim from attending or giving testimony at any trial . . . ."  

The prosecution must prove that "the defendant's acts or statements are intended to 

affect or influence a potential witness's or victim's testimony or acts . . . ."  (People 

v. McDaniel (1994) 22 Cal.App.4th 278, 284.)  Where a defendant has this intent 

and "performs an act that 'go[es] beyond mere preparation . . . and . . . show[s] that 

the perpetrator is putting his or her plan into action' . . ., the defendant may be 

convicted of criminal attempt."  (People v. Toledo (2001) 26 Cal.4th 221, 230.) 

 Here the evidence shows that Foster intended to prevent Genevieve 

from testifying against him under section 136.1, subdivision (a)(2).  He told 

Buchanan to tell Genevieve about the consequences she would suffer if she 

testified.  But Foster argues he talked to an intermediary; did not directly 

communicate with Genevieve, who did not receive his threatening message; and 

therefore there is no evidence he committed a crime. 

 The statute neither restricts the means a defendant selects to commit 

the offense, nor does it require that defendant personally deliver the message to the 

witness.  A threat need not actually deter or reach the witness because the offense is 

committed when the defendant makes the attempt to dissuade the witness.  Section 

136.1, subdivision (d), states:  "Every person attempting the commission of any act 

described in subdivisions (a), (b), and (c) is guilty of the offense attempted without 

regard to success or failure of the attempt.  The fact that no person was injured 

physically, or in fact intimidated, shall be no defense against any prosecution under 

this section."  (Italics added.)  "'One of the purposes of the criminal law is to protect 

society from those who intend to injure it. . . .'"  (People v. Toledo, supra, 26 

Cal.4th at p. 230.)  Therefore where a defendant makes an attempt to commit the 

offense, "'it is immaterial that for some collateral reason he could not complete the 

intended crime.'  [Citation.]"  (Ibid.) 
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 Foster claims that his acts involved, at most, a solicitation of a third 

party to commit a crime.  He contends his actions were not extensive enough to be 

considered an attempt to dissuade a witness.  We disagree.  "'[W]henever the design 

of a person to commit a crime is clearly shown, slight acts done in furtherance of 

that design will constitute an attempt . . . .'"  (People v. Memro (1985) 38 Cal.3d 

658, 698.)  It is not necessary that the act "'. . . be the ultimate step toward the 

consummation of the design; it is sufficient if it is the first [one].'"  (Ibid.) 

 Here Foster went beyond mere preparation and committed an attempt 

when he put his "plan into action" by conveying the threat he wanted Buchanan to 

deliver.  (People v. Toledo, supra, 26 Cal.4th at p. 230.)  The very nature of this 

crime is solicitation.  By soliciting a third party to convey his wishes to the 

victim, Foster accomplished "'. . . some appreciable fragment of the crime . . . .'"  

(People v. Memro, supra, 38 Cal.3d at p. 698.)  He directed how Genevieve 

would be dissuaded and controlled the content of the threats by giving Buchanan 

1) instructions on how to contact Genevieve; 2) the precise messages to deliver; and 

3) obtaining Buchanan's assurance that she would deliver them.  Buchanan was 

merely the means for delivering his threats as Foster had decided to have her deliver 

his "message" instead of writing to Genevieve.  Foster's directions to Buchanan 

constituted an attempt to dissuade because they were "acts done in furtherance of 

[his] design" (ibid.) and her agreement to deliver the messages "made the intended 

crime apparently possible."  (In re Ryan N. (2001) 92 Cal.App.4th 1359, 1384, 

italics in original.)  Foster committed his attempt notwithstanding that Buchanan did 

not follow through.  (Ibid.)  Foster did everything necessary to ensure that his threat 

was carried out. 

 The instant case is similar to a foreign case that we find persuasive.  

In People v. Coleman (1957) 350 Mich. 268 [86 N.W.2d 281], the defendant asked 

Charles Goldsborough to tell a prosecution witness that the witness's extramarital 

affair would remain a secret if he did not testify against Coleman.  Coleman gave 

Goldsborough the witness's address, but Goldsborough revealed the plan to the 
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police and the witness testified against Coleman.  On appeal, Coleman argued that 

his actions were insufficient to constitute an attempt to dissuade a witness.  The 

Supreme Court of Michigan disagreed.  It held that his acts went beyond solicitation 

and constituted a sufficient "actus reus" for an attempt.  (Id. at pp. 278-279.)  It said, 

"When Coleman set in motion forces over which he no longer retained control and 

which would have produced their intended result of deterrence of the witness save 

for the interposition of elements beyond the power of his will he had made his 

attempt."  (Id. at p. 281.) 

 Foster contends that the legislative history reflects that lawmakers 

never intended that a threat conveyed to an intermediary, which was not 

communicated to the witness, would be a crime under section 136.1.  We disagree.  

"The fundamental purpose of statutory construction is to ascertain the intent of the 

lawmakers so as to effectuate the purpose of the law.  [Citations.]"  (People v. 

Pieters (1991) 52 Cal.3d 894, 898.)  We may look to the express language of the 

statute as an initial guide to its meaning.  (Ibid.)  But we are not bound by an 

interpretation consistent with that language if it leads to absurd results or 

undermines the legislative intent.  (Id. at pp. 898-899.) 

 Here Foster's actions fall within both the letter and the spirit of the 

law.  The statutory language is broad and Foster's acts fall well within the definition 

of an attempt to dissuade.  Had the Legislature intended to adopt Foster's narrow 

definition of attempt, it could have easily done so by requiring that the act be 

committed in the presence of the witness or that the communication be personally 

delivered by the defendant.  But narrowing the act in that way would encourage the 

use of intermediaries to dissuade witnesses.  The legislative history reveals that 

lawmakers enacted section 136.1 to close loopholes and expand prosecution for the 

variety of intimidating acts which had eluded coverage under former section 136.  

That prior statute did not prohibit unsuccessful attempts to dissuade witnesses. 

 One of the factors legislators considered was a report entitled, 

"Reducing Victim/Witness Intimidation," by the American Bar Association's 



 

 7

Criminal Justice Committee on Victims.  That report indicated that current laws 

were inadequate because they did not cover the many forms of witness intimidation.  

These included not only a direct threat to the witness by the accused, but also 

threats by others on behalf of the crime perpetrator.  The Legislature was aware of 

the longstanding problem of prisoners using others not in custody to intimidate 

witnesses.  The goal of the legislation was to discourage all who attempted to 

dissuade witnesses, regardless of the means selected or the success of the attempt.  

To exclude Foster's conduct from the scope of the statute would undermine the 

legislative intent and open a loophole which the Legislature intended to close. 

II.  CALCRIM No. 2.61 

 Foster contends the trial court committed reversible error by giving 

CALCRIM No. 2.61 (the defendant may rely on state of evidence instruction) 

because Foster testified.  We disagree. 

 CALCRIM No. 2.61 states:  "In deciding whether or not to testify, the 

defendant may choose to rely on the state of the evidence and upon the failure, if 

any, of the People to prove beyond a reasonable doubt every essential element of 

the charge against him.  No lack of testimony on defendant's part will make up for a 

failure of proof by the People so as to support a finding against him on any essential 

element." 

 Here Foster and the Attorney General agree that this instruction was 

irrelevant because Foster testified.  "It is error for a court to give an 'abstract' 

instruction, i.e., 'one which is correct in law but irrelevant[.]'"  (People v. Rowland 

(1992) 4 Cal.4th 238, 282.)  Foster claims the instruction is prejudicial because it 

could lead jurors to speculate about why he decided to testify.  But, as the Attorney 

General correctly notes, Foster's counsel stipulated that this instruction should be 

given.  There is nothing in the record to indicate his counsel felt this instruction 

would be prejudicial.  There is no evidence that any juror was misled and the 

instruction is a correct statement of the law.  "'[I]n most cases the giving of an 
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abstract instruction is only a technical error which does not constitute ground[s] for 

reversal.'"  (Ibid.) 

 That is the case here.  The prosecution's evidence of guilt was strong.  

By contrast, the defense case was weak because Foster had been impeached by his 

inconsistent statements to police and Buchanan about how Genevieve was injured.  

Those conflicting statements and his attempts to dissuade Genevieve from testifying 

supported strong inferences of his guilt.  Given the strength of the prosecution's 

case, "there is no reasonable possibility that the error affected the outcome.  

[Citation.]"  (People v. Rowland, supra, 4 Cal.4th at p. 282.) 

III.  Section 1170.15 

 Foster contends that the trial court erred by applying section 1170.15 

and imposing the full midterm consecutive sentence of two years for his conviction 

of attempting to dissuade a witness.  He claims that his offense does not fall within 

section 1170.15 and therefore his sentence on count 2 was unauthorized.  We 

disagree. 

 Section 1170.15 states in relevant part:  "[I]f a person is convicted of a 

felony, and of an additional felony that is a violation of [s]ection 136.1 . . . and that 

was committed against the victim of, or a witness or potential witness with respect 

to . . . the first felony . . . that was committed to dissuade a witness or potential 

witness to the first felony, the subordinate term for each consecutive offense that is 

a felony described in this section shall consist of the full middle term of 

imprisonment for the felony for which the consecutive term of imprisonment is 

imposed . . . ."  (Italics added.)  This section establishes an "alternative sentencing 

scheme" substantially different from traditional consecutive sentencing procedures.  

(People v. Hennessey (1995) 37 Cal.App.4th 1830, 1834.) 

 Foster contends that he did not commit an offense "against" 

Genevieve, therefore section 1170.15 does not apply.  His contention is without 

merit.  He was convicted of the two offenses which trigger the application of 

section 1170.15.  After his conviction under section 136.1, "the sentencing judge 
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need only determine if [Foster's assault offense] was a felony of which [he] was 

convicted . . . ."  (People v. Hennessey, supra, 37 Cal.App.4th at p. 1835.) 

 Moreover, Foster did in fact commit an offense against Genevieve.  

Although Foster conveyed the threat to Buchanan, Genevieve was the target, 

Buchanan was only the messenger.  Foster made the threat to escape punishment for 

his violent attack on Genevieve, who was both a witness and the assault victim.  

The trial court's sentencing on this count "effectuate[s]" the purpose of the law.  

(People v. Pieters, supra, 52 Cal.3d at p. 898.)  By enacting section 1170.15, the 

Legislature sought to protect witnesses and victims such a Genevieve.  Because 

Foster committed his section 136.1 offense against Genevieve, the trial court 

correctly applied section 1170.15.  (People v. Hennessey, supra, 37 Cal.App.4th at 

p. 1835.) 

IV.  Cunningham 

 Foster contends the trial court committed reversible error by imposing 

an upper term sentence for assault by relying on aggravating sentencing factors 

which were not tried by a jury.  We disagree.  Other than the fact of a prior 

conviction, the defendant is entitled to have a jury decide all aggravating sentencing 

factors before a court may impose an upper term sentence based on such factors.  

(Cunningham v. California (2007)  ___U.S.___, 127 S.Ct. 856, 166 L.Ed.2d 856.) 

 Here the court imposed the upper term and found, among other things, 

that Foster's prior convictions are "numerous and of increasing seriousness."  That 

he served "two prior prison commitments" and his prior performance on probation 

and parole "was unsatisfactory."   

 The California Supreme Court has held that "imposition of an upper 

term sentence [does] not violate [a] defendant's right to a jury trial"  where "at least 

one aggravating circumstance was established by means that satisfy Sixth 

Amendment requirements and thus made [the defendant] eligible for the upper 

term."  (People v. Black (2007)  41 Cal.4th 799, 805-806.)  Here the aggravating 
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sentencing factors involving Foster's prior convictions are sufficient to sustain the 

upper term.  (Ibid.) 

 The judgment is affirmed. 
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