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 After the first jury could not reach a verdict, on retrial, the second jury convicted 

defendant, Curtis L. Gray, of first degree residential burglary.  The trial court sentenced 

him to a term of 25 years to life pursuant to the Three Strikes law.  The principal issue in 

his appeal is whether the trial court committed prejudicial error in modifying CALCRIM 

No. 316 (impeaching a witness with a prior felony conviction) to allow the jury to 

determine if the witness’s felony conviction was one “involving moral turpitude” which 

the court defined as “involving dishonesty.”  We hold that the modified instruction was 

erroneous but that the error was not prejudicial under the facts of this case.  Finding no 

other errors, we affirm the judgment. 

FACTS AND PROCEEDINGS BELOW 

 The victim, Dana Scott, lived across the street from her parents, Patricia and Percy 

Kirklin.1  When Scott moved in to her home, she gave her parents a key to the metal 

security door that covered the wooden front door of the house.  Scott did not have a key 

to the wooden door, so she always left it unlocked.   

 Late one afternoon Scott called her mother and asked her to go to her house, let 

the dog out and turn on some lights.  Patricia unlocked the metal security door but she 

could not enter because the wooden door was locked.  She returned home and asked 

Percy to try to open the front door.  Percy took the screen off a front window, reached 

under the window which was slightly ajar, and unlocked the wooden door.  Before he 

removed the screen, he noticed that it was slightly bent.   

 Patricia and Percy entered Scott’s house.  The locked door and the bent screen 

aroused Percy’s suspicion so he decided to check the rooms.  In the back bedroom, he 

saw a pair of pant legs and two feet in the closet with the soles of the shoes facing up as 

though the person was lying face down.  Percy immediately left the bedroom and told his 

wife to call the police.  At that point Gray called out: “Mr. Kirklin, you know me.  I’m 

Curtis.”  Gray told Percy there was no need to call the police; that he had come by to visit 

                                                                                                                                                  
 
1  Because they have the same last name we will refer to the Kirklins by their first names. 
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Scott and was planning to surprise her.  Gray then walked past Percy and out the front 

door.  Percy noticed Gray had a backpack over his shoulder. 

 After Gray left, Patricia and Percy returned home, called Scott and told her what 

had just happened.  Scott asked her parents to call the police, which they did. 

 Scott filed a police report stating that several items that she had seen in her jewelry 

box that morning now were missing.  Patricia told the police that she recognized the man 

who had been in Scott’s house as Curtis Gray.  She recognized Gray because 

approximately a year earlier he and others had helped Scott move to her house.   

 Scott testified that Gray was an acquaintance she had met through her ex-husband.  

She acknowledged that Gray had helped her move into her house but stated that after the 

move she saw him infrequently.  Her last contact with Gray was by telephone two weeks 

before he was found inside her house.  At that time she told him to stop calling her and to 

leave her and her family alone.  Scott testified that she did not talk to Gray after that call 

and that she did not give him permission to enter her house or take anything from her 

house. 

 Before Gray testified, the parties and the trial court discussed what evidence 

regarding his prior convictions for robbery, grand theft, receiving stolen property and 

arson would be admitted as impeachment.  Like the court in his previous trial, this court 

ruled that it would permit Gray to be impeached by evidence that he had been convicted 

of four prior but unspecified felony convictions involving “moral turpitude” and one 

conviction for arson.  The court also informed the parties that, unlike the previous trial, it 

would define “moral turpitude” in the jury instruction on credibility.  Defense counsel did 

not object to the court’s evidentiary ruling but reserved the right to argue on the jury 

instruction.  Based on the trial court’s ruling, Gray’s testimony began with his 

acknowledgement that he had been convicted of two felonies involving moral turpitude in 

1987, another felony involving moral turpitude in 1994 and a fourth felony involving 

moral turpitude in 2001.  Gray also admitted a 2001 felony conviction for arson. 

 Gray testified that he did not know Scott’s ex-husband, did not become acquainted 

with her through her ex-husband, but met Scott through a computer dating service.  He 
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had spent time with her on four or five occasions and also met her parents.  A week 

before the alleged burglary Scott called him and asked him to help her move again.  She 

arranged to leave a set of keys to the house in her mailbox so that he could help pack 

while she was at work.  According to their arrangement, he found the keys and entered 

the house.  He spent the morning packing, then he had lunch, took a nap, and resumed 

packing.  He was packing items in the closet in the back bedroom when he heard Scott’s 

father, Percy, yell, “Who’s in the house?”  Gray came out of the closet and identified 

himself.  Percy asked him what he was doing there, and Gray told him he was there to 

help Scott pack.  Percy stated he did not know anything about that and asked Gray to 

leave, which he did.  Gray denied taking anything from Scott’s house.  

 After the close of evidence, the parties and the court conferred regarding the 

credibility instruction pertaining to felony convictions.  Defense counsel argued that the 

court should give the instruction in CALCRIM No. 316, which allows consideration of a 

witness’s “felony” conviction only for the purpose of evaluating the witness’s 

credibility,2 and objected to any reference in the instruction to convictions involving 

“moral turpitude” or including a definition of “moral turpitude” in the instruction.  The 

prosecutor argued that the court should instruct the jury that four of the felonies Gray 

committed involved dishonesty.  The court instructed the jury that in determining the 

credibility of a witness it could consider the fact that the witness had been convicted of a 

felony “involving moral turpitude” and that “moral turpitude is defined as involving 

dishonesty.” 

 The jury convicted Gray of the first degree burglary of a residence, and the trial 

court sentenced him to a term of 25 years to life under the Three Strikes law (Pen. Code, 

§ 667, subds. (b)-(i)).  Gray filed a timely notice of appeal. 

                                                                                                                                                  
 
2  We discuss CALCRIM No. 316 in more detail in Part I of this opinion. 
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DISCUSSION 

 I. THE INSTRUCTION REGARDING GRAY’S  
 PRIOR FELONY CONVICTIONS. 

 Gray contends the trial court erred in the instruction on the consideration of prior 

felony convictions in determining credibility.  We agree the court erred but we conclude 

that the error was harmless. 

 The trial court instructed the jury with its own modified version of CALCRIM No. 

316 as follows (the court’s modifications are in italics): “If you find that a witness has 

been convicted of a felony involving moral turpitude, you may consider that fact only in 

evaluating the credibility of the witness’s testimony.  Moral turpitude is defined as 

involving dishonesty.  The fact of a conviction does not necessarily destroy or impair a 

witness’s credibility.  It is up to you to decide the weight of that fact and whether that fact 

makes the witness less believable.”  The court erred in making these modifications for 

three reasons. 

 Although a witness may be impeached  by evidence of conviction of a crime 

involving moral turpitude (People v. Castro (1985) 38 Cal.3d 301, 313-314), whether the 

conviction proposed as impeachment involves moral turpitude is for the trial court to 

decide, not the jury.  (Id. at pp. 313-314, 316.)  Thus, contrary to the language of the 

modified instruction, it is not within the jury’s province to “find that a witness has been 

convicted of a felony involving moral turpitude.” 

 The modified instruction is also incorrect in limiting moral turpitude to  

dishonesty.  Our Supreme Court has defined moral turpitude more broadly as a “‘general 

readiness to do evil’” which may, but does not necessarily, involve dishonesty.  (People 

v. Castro, supra, 38 Cal.3d at p. 315.)  A conviction for arson, for example, shows “a 

readiness to do evil” but does not involve dishonesty.  (People v. Miles (1985) 172 

Cal.App.3d 474, 481-482.)  (The trial court acknowledged this difference but stated it 

was immaterial in this case because all of Gray’s unspecified felonies involved 

dishonesty.) 
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 Finally, the court erred in modifying CALCRIM No. 316 because the modification 

conflicted with the unmodified instruction the court gave pursuant to CALCRIM No. 226 

which instructs the jury that in evaluating a witness’s testimony, it may consider anything 

that reasonably tends to prove or disprove the truth or accuracy of that testimony 

including that the witness has “been convicted of a felony[.]” 

 Although the trial court erred in modifying CALCRIM No. 316, the errors were 

not prejudicial. 

 Gray acknowledges, and we agree, that his convictions for robbery, grand theft 

and receiving stolen property involved moral turpitude.  Therefore, evidence of those 

convictions was relevant to the issue of Gray’s credibility, and the trial court properly 

admitted that evidence.  (People v. Castro, supra, 38 Cal.3d at p. 315.)  The court also 

properly instructed the jury under CALCRIM No. 316 that it must determine whether he 

was convicted of a felony.  Allowing the jury also to decide whether Gray’s felonies 

involved moral turpitude did him no harm because as a matter of law those felonies did 

involve moral turpitude.  Indeed, the court had correctly made that determination when it 

admitted the evidence of the felonies.  

 Gray contends that the modified instruction which told the jury that moral 

turpitude involves dishonesty requires reversal of his conviction because it “served to 

direct the jury to disregard appellant’s defense and adopt the prosecution’s view of the 

evidence.”  He argues that the court, in effect, told the jurors that if the felony was one of 

moral turpitude they must find him dishonest and reject his defense.  In support of this 

contention defendant points to the omission of “moral turpitude” to modify “conviction” 

in the penultimate sentence of the instruction cautioning the jury, “The fact of a 

conviction does not necessarily destroy or impair a witness’s credibility.”  The failure to 

repeat the modifier “involving moral turpitude” in the sentence cited by defendant does 

not change the meaning of the instruction read as a whole.  More importantly, the 

instruction does not require the jury to find defendant dishonest.  Rather, it allows the 

jury to consider a conviction of a crime of moral turpitude in evaluating credibility.   
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 We acknowledge that whenever a jury is informed of a defendant’s convictions, 

even for the limited purpose of impeaching his credibility, a danger exists that some 

jurors also will view that evidence as showing a defendant’s propensity to commit crimes 

despite having been instructed not to do so.  (People v. Rollo (1977) 20 Cal.3d 109, 116.)  

The Evidence Code, however, entitles the People to present evidence of the credibility of 

any witness, including a criminal defendant (Evid. Code, § 785) and “[n]o witness 

including a defendant who elects to testify in his own behalf is entitled to a false aura of 

veracity.”  (People v. Beagle (1972) 6 Cal.3d 441, 453.)   

 To the extent evidence of a criminal conviction is so prejudicial that it outweighs 

its evidentiary value, the trial court may exclude it.  (Evid. Code, § 352.)  Defendant, 

however, does not contend that the evidence of his convictions should have been 

excluded.  Indeed, although the trial court could have permitted evidence of defendant’s 

actual prior convictions (Evid. Code, § 788; People v. Terry (1962) 57 Cal.2d 538, 563; 

cf. People v. Muldrow (1988) 202 Cal.App.3d 636, 646-647 [affirming admission of 

defendant’s three prior burglary convictions in the trial on a new charge of burglary]) by 

“sanitizing” his convictions it reduced the potential prejudice of those convictions.  The 

court thus focused  the jury’s attention on how those crimes might affect Gray’s 

credibility rather than on how similar those crimes were to the crime for which he was on 

trial.  Because the modified instruction limited the jury’s consideration to felonies 

involving dishonesty, it caused the jury to consider the element of those crimes that gives 

them their greatest probative value for impeachment.  As the court recognized in Castro, 

“Obviously it is easier to infer that a witness is lying if the felony of which he has been 

convicted involves dishonesty as a necessary element than when it merely indicates a 

‘bad character’ and ‘general readiness to do evil.’”  (People v. Castro, supra, 38 Cal.3d at 

p. 315.)  

 In this case, the danger that the jurors might misuse the felony impeachment 

evidence to conclude that Gray is a bad character or prone to acts of dishonesty is 

reduced because not only the judge but the prosecutor instructed them not to do so.  In 

her closing argument, the prosecutor told the jury: “I don’t want you to . . . convict the 
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defendant because he’s got these convictions in the past.  That’s not the purpose for 

which you get to learn that he has those convictions, and I’m instructing you specifically 

don’t find him guilty just because he’s got those convictions in the past[.]” 

 Finally, Gray argues that he has shown prejudice from the erroneous instruction 

because the jury hung in the first trial and convicted him in this trial although the only 

significant difference between the two trials is that in the first trial the court did not 

instruct that crimes of moral turpitude involve dishonesty but in the second trial it did.  

We disagree.  The evidence was not identical and, in any case, it is impossible to know 

what facts and arguments one jury found significant and another jury did not.  

 II. JUROR MISCONDUCT 

 During the morning of the first day of trial the prosecution called three witnesses: 

Officer Randy Agard, who took the crime report from Scott and her parents and 

conducted the initial investigation into the alleged burglary, and Scott’s parents, Patricia 

and Percy.   

 After defendant and counsel for the parties returned from the lunch break, the 

court questioned juror number 8 in the presence of counsel but outside the presence of the 

other jurors.  The court told the juror it had noticed that during the morning session “you 

spent some time with your eyes closed, and I wasn’t sure whether you were actually 

nodding off or just resting your eyes.”  The juror acknowledged, “I nodded a couple of 

times.”  The court advised the juror that in the future, “If you feel yourself losing 

concentration, raise your hand and we’ll stop. . . . Do what you need to do just to be able 

to stay awake.”   

 Following this colloquy the juror left the courtroom.  The court did not ask 

counsel for the parties if they wished to question the juror and neither party requested 

permission to do so.  The trial resumed and there is no further mention in the record of 

this incident or of any other occurrence in which juror number 8 or any other juror fell 

asleep during the trial. 
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 Gray argues the trial court erred in not conducting a more thorough investigation 

to determine how much of the testimony juror number 8 had missed while nodding off “a 

couple of times.”  The error was prejudicial, he contends, because the testimony of 

Officer Agard and Scott’s parents was the heart of the prosecution’s case. 

 The trial court has broad discretion in investigating possible juror misconduct.  

(People v. Ray (1996) 13 Cal.4th 313, 343.)  We find no abuse of discretion here. 

 Considering that only the court mentioned that juror number 8 appeared to be 

“nodding off” and the gentleness of the court’s remonstrance, it appears that the juror’s 

inattention was brief and not flagrant and that the court believed no further proceeding 

was necessary.  (Cf. People v. Johnson (1993) 6 Cal.4th 1, 21 [juror properly dismissed 

after court, two deputies and the prosecutor observed juror on one or more occasions with 

his eyes closed, head nodding and slumped in his chair].)  Further, the absence of a 

request by either the defendant or the prosecution to question the juror, comment on the 

juror’s inattention, or objection to the juror’s continued service supports the view that the 

juror’s lapses were minor and insignificant. 

 III. GRAY’S SENTENCE UNDER THE THREE STRIKES LAW 

 Gray contends the trial court abused its discretion in not striking two of his 

previous serious or violent felonies and instead sentencing him to 25 years to life under 

the Three Strikes law.  (Pen. Code, § 667, subd. (e)(2)(A)(ii).)  We find no abuse of 

discretion. 

 We review a trial court’s decision not to dismiss a prior serious or violent felony 

conviction for abuse of discretion.  (People v. Carmony (2004) 33 Cal.4th 367, 376.)  

Under this standard, the burden rests on the defendant to clearly show that the sentencing 

decision was irrational or arbitrary; otherwise, the trial court is presumed to have acted 

properly.  (Id. at pp. 376-377.)  Abuse of discretion requires that we find no reasonable 

person could agree with the trial court’s decision.  (Id. at p. 377.) 

 In deciding whether to strike a “strike” conviction in furtherance of justice under 

Penal Code section 1385, subdivision (a), the court “‘must consider whether, in light of  
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the nature and circumstances of his present felonies and prior serious and/or violent 

felony convictions, and the particulars of his background, character, and prospects, the 

defendant may be deemed outside the scheme’s spirit, in whole or in part, and hence 

should be treated as though he had not previously been convicted of one or more serious 

and/or violent felonies.’”  (Carmony, supra, 33 Cal.4th at p. 377, citation omitted.)  

“Because the circumstances must be ‘extraordinary . . . by which a career criminal can be 

deemed to fall outside the spirit of the very scheme within which he squarely falls once 

he commits a strike as part of a long and continuous criminal record, the continuation of 

which the law was meant to attack’ [citation], the circumstances where no reasonable 

people could disagree that the criminal falls outside the spirit of the three strikes scheme 

must be even more extraordinary.”  (Id. at p. 378.)  When the record shows that the trial 

court balanced the relevant facts and reached its decision in conformity with the spirit of 

the law, its ruling should be affirmed, regardless of whether another court could have 

decided the issue differently.  (Ibid.) 

 The record in this case shows that Gray was convicted of two counts of robbery in 

1987 and one count of arson in 2001.  All three of these felonies are serious or violent 

crimes for purposes of sentencing under the Three Strikes law.  Thus Gray falls within 

the class of criminals the statute was intended to affect.  The stated purpose of the law is 

“to ensure longer prison sentences and greater punishment for those who commit a felony 

and have been previously convicted of serious and/or violent felony offenses.”  (Pen. 

Code, § 667, subd. (b).)   

 Gray has not shown extraordinary considerations that take him outside of the 

Three Strikes law.  He notes that his robbery convictions occurred nearly 20 years ago 

when he was still a teenager, but neither remoteness nor youth requires striking a prior 

conviction, particularly, as in this case, when the defendant has continued to commit 

crimes in the years following that conviction.  (Pen. Code, § 667, subd. (c)(3); People v. 

Gaston (1999) 74 Cal.App.4th 310, 321.)  Nor is it an “extraordinary circumstance” that 

under the maximum non-Three Strike sentence Gray would be in his fifties by the time he 

was eligible for parole and therefore less likely to reoffend.   
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DISPOSITION 

 The judgment is affirmed. 

 CERTIFIED FOR PARTIAL PUBLICATION. 

 

       ROTHSCHILD, J. 
 
We concur: 

 

 VOGEL, Acting P. J. 

 JACKSON, J.* 

                                                                                                                                                  
 
* (Judge of the L. A. Sup. Ct. assigned by the Chief Justice pursuant to art. VI, § 6 of the Cal. Const.) 


