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This case is the result of a dispute arising from the
construction of a new wing of the San Joaguin General Hospital,

in which the subcontractor, G & G Fire Sprinklers, Inc. (G & G),



failed to pay its workers the prevailing wage rate for their
labor classification.

Road Fitters Sprinklers Local Union No. 669 (the Union),
acting on the assignment of the statutory rights of four
workers, sued G & G to recover their unpaid, prevailing wages
under Labor Code section 1774% and for walting time penalty wages
under section 203.

G & G appeals from the judgment in favor of the Union,
raising several contentions. It claims this matter is pre-
empted by the National Labor Relations Act and that the National
Labor Relations Board has exclusive jurisdiction over this case,
the Union has no standing to sue because its standing is limited
to recovery of the workers’ statutory rights and the workers
have no private statutory right to recover unpaid prevailing
wages, G & G’s reasonable good faith choice of job
classification defeats the Union’s claim, the trial court’s
erroneous rulings on the burden of proof and the admission of
evidence require a new trial, and G & G is not liable for
waiting time penalty wages.

In the published portion of the opinion we conclude the
Union, as assignee of the workers’ statutory rights, has
standing to assert G & G’'s statutory duty to pay prevailing
wages under section 1774, because a prevailing wage is a minimum

wage, and therefore the workers may assert their express rights

1 All further section references are to the Labor Code unless

otherwise specified.



to recover their unpaid prevailing wages under the minimum wage
provisions of section 1194.2

We find no error and affirm the judgment and award of
damages.

FACTUAL AND PROCEDURAIL BACKGROUND3

On September 28, 1993, the County of San Joaquin awarded
Perini Building Company, Inc. (Perini) a public works
construction contract to build a new wing of the San Joaquin
County General Hospital. On November 23, 1993, Perini selected
G & G as the subcontractor to install the fire suppression
sprinkler system for the hospital. Pursuant to a written
subcontract, G & G agreed to perform this work for $398,000.

A fire suppression sprinkler system may be installed only
by workers classified as fire sprinkler fitters, a skilled
classification of the plumbers craft responsible for installing
and maintaining several types of fire suppression systems.

In its call for bids and in the public works contract, San
Joaquin County published the prevailing wages for the work
classifications necessary to execute the contract. Included in
the publication was the basic prevailing hourly wage rate for
fire sprinkler fitters. Including benefits, the rate was $33.73

per hour in 1994 when the work was performed.

2 Under California Rules of Court, rules 976 (b) and 976.1, the
Reporter of Decisions is directed to publish the opinion except
for Parts I, and III through V of the Discussion.

3 The Statement of Facts are taken primarily from the trial

court’s Statement of Intended Decision.



G & G hired a number of workers to install the fire
suppression system it had agreed to provide under its
subcontract with Perini. Four of these workers were Thomas
Browning, Dennis Marlowe, Kenneth Ahoff, and Stephen Ledford.
They are fire sprinkler fitters by trade with years of
experience in the trade and belong to the Union. G & G hired
Browning as the foreman and paid him the basic rate for the
classification of fire sprinkler fitter, but failed to provide
him with the required benefits. G & G paid Marlowe, Ahoff, and
Ledford as pipe tradesmen, a classification that carries a lower
per diem prevailing wage rate than a fire sprinkler fitter. G &
G also failed to provide these men with benefits.

Browning, Marlowe, Ahoff and Ledford filed complaints with
the Department of Labor Standards Enforcement (DLSE) protesting
their rate of pay and lack of benefits, triggering an
investigation by DLSE. After an initial review of the matter, a
DLSE investigator advised G & G it was using the wrong
classification to pay its men and advised it to cease that
practice. G & G did not heed the advice. DLSE subsequently
filed a Notice to Withhold Payment against G & G in the amount
of $93,867.08 for wages and penalties. DLSE determined the
total amount of underpaid wages and penalties owed by G & G was
$219,929.25.

G & G called only one witness, Mr. Itai Ben-Artzi, to
testify concerning its claim it paid Browning, Marlowe, Ahoff,

and Ledford their required benefits and that it had reasonably



and in good faith relied on information provided by government
officials in making its determination that Marlowe, Ahoff, and
Ledford should be classified as pipe tradesmen and paid the
prevailing wage for that classification.

Browning, Marlowe, Ahoff, and Ledford signed a document
assigning the Union their “statutory” rights to collect
underpaid wages and benefits.

The DLSE filed a complaint against Perini and its sureties
to recover the underpaid wages and benefits for 17 workers, and
penalties. The Union, as assignee of Browning, Marlowe, Ahoff,
and Ledford, filed a complaint against the County of San
Joaquin, Perini, G & G, and the sureties for their underpaid
wages and waiting time penalty wages. Pursuant to a stipulation
and order, the Union agreed to abate its action against the
County, Perini, and the sureties, and these defendants were
dismissed from the action without prejudice. The two matters
were consolidated and tried before the court.

The trial court found in favor of DLSE4 and the Union. The
court awarded the Union $230,630.60 against G & G for deficiency
wages, unpaid benefits, waiting time penalty wages, interest,

attorneys’ fees, and costs.® The amount awarded for deficiency

4 DLSE was awarded a total of $343,839.26 against Perini and
$215,820 against the sureties.

5 The total award of $230, 630.60 is calculated as the sum of
the following items of damages: deficiency wages: $93,633.41;
interest: $41,257.19; waiting time wages (§ 203) $32,380.00;
interest: $40,860; and, attorney’s fees: $22,500.



wages, $93,633.41, was included in the total awards to both the
Union and DLSE and was made joint and several. The award to the
Union for waiting time wages, interest, attorneys’ fees, and
costs was made several.

G & G filed a timely notice of appeal from the judgment in
favor of the Union.

DISCUSSTONS

6 At oral argument, G & G raised the defense of res judicata

for the first time, citing to footnote 12 in Mycogen Corporation
v. Monsanto Co. (2002) 28 Cal.4th 888, arguing that the final
judgment in DLSE’s case against Perini and its sureties bars
recovery by the Union against G & G under principles of res
judicata.

This claim has no merit. The doctrine of res judicata, or
“claim preclusion,” gives preclusive effect to former judgments
on the merits and bars relitigation of the same cause of action
in a subsequent suit between the same parties or parties in
privity with them. (Mycogen, supra.) The doctrine promotes
judicial economy by limiting multiple litigation. (Ibid.; 7
Witkin, Cal. Procedure (4th ed. 1997) Judgment, § 280, p. 820.)
In Mycogen, the Supreme Court held that a final judgment in an
action for declaratory relief and specific performance is a bar
to a separate subsequent action for damages on the same
underlying claim.

The defense of res judicata must be pleaded and proven.
Failure to properly raise it in the trial court waives it. (7
Witkin, supra, Judgment, §§ 281, 291, pp. 821, 836-837.) G & G
waived this claim by failing to raise it in the trial court.
Moreover, among the many hurdles that G & G would have to
overcome to successfully assert this defense would be to
establish privity of interest between the DLSE and the Union.
“MPlrivity involves a person so identified in interest with

another that he represents the same legal right.’” (Zaragosa v.
Craven (1949) 33 Cal.2d 315, 318; 7 Witkin, supra, Judgment,

§ 392, p. 961.) G & G must also establish identity of claim.
(Mycogen, supra.) As we discuss ante, the legal claims and

factual issues raised and litigated in the suit by DLSE against
Perini and its sureties were significantly different from those



I.
Pre-emption

G & G contends the Union’s action to recover the unpaid
prevailing wages of its former employees is pre-empted by
section 8 (b) (4) (D) of the National Labor Relations Act (NLRA)
under San Diego Building Trades Council v. Garmon (1959) 359
U.S. 236 [3 L.Ed.2d 775] (Garmon) .

G & G asserts the Union forced it to choose one
classification of worker over another classification, first by
picketing the job site? and now by this action. G & G argues
that by engaging in these activities, the Union created a
jurisdictional dispute regarding the proper classification of
its workers over which the National Labor Relations Board (NLRB)
has exclusive jurisdiction under the NLRA.

The Union argues the matter is not pre-empted because there
was no jurisdictional dispute and the enforcement of the state’s
prevailing wage law is not pre-empted by the NLRA. We agree
with the Union.

G & G mischaracterizes the issue, ignoring the factual and
legal basis of the Union’s claims. There is no jurisdictional
dispute. The matter involves a private dispute between an

employer and four of its workers who were underpaid in violation

claims and issues raised by the Union as the workers’ assignee
against G & G. (See fn. 13.)

7 There was some evidence that Local 669 picketed the job site

on one day with a sign indicating that someone, possibly G & G,
was not paying the prevailing wage.



of California’s prevailing wage law as a result of G & G’'s
misclassification.

Although the NLRA (29 U.S.C. § 151 et seq) does not contain
an express pre-emption provision (Metropolitan Life Ins. Co. V.
Massachusetts (1985) 471 U.S. 724, 747-748 [85 L.Ed.2d 728,
745]), the United States Supreme Court has found the NLRA
preempts state law in two distinct ways. First, it prohibits
the state from regulating within a zone “left by Congress to the

7

free play of economic forces,” referred to as “Machinists” pre-
emption. (International Ass’n of Machinists & Aerospace Workers
V. Wisconsin Employment Relations Comm'n (1976) 427 U.S. 132,
147 [49 L.Ed.2d 396, 407]; Building & Constr. Trades Council V.
Associated Builders & Contractors of Mass., Inc. (1993) 507 U.S.
218, 226-227 [122 L.Ed.2d 565, 575-576] (Boston Harbor).)
Second, the NLRA prohibits state regulation in areas reserved
for NLRB jurisdiction, referred to as “Garmon pre-emption.”
(See Garmon, supra, 359 U.S. at p. 244 [3 L.Ed.2d at p.782].)

Garmon pre-emption forbids state and local regulation of
activities “protected by § 7 of the [NLRA], or [that] constitute
an unfair labor practice under § 8” of that act. (Garmon,
supra, 359 U.S. at p. 244 [3 L.Ed.2d at p. 782].)

The NLRB is empowered and directed to hear and determine a

“dispute” arising out of a charge of an unfair labor practice

within the meaning of section 8(b) (4) (D). (29 U.S.C. § 16O(k).)8

8 Section 8(b) (4) (D) of the NLRA states in pertinent part:



A “dispute” over which the NLRB has exclusive jurisdiction means
a “jurisdictional dispute” defined as “a dispute between two or
more groups of employees over which is entitled to do certain
work for an employer.” (NLRB v. Radio and Television Broadcast
Engineers Union (CBS) (1961) (364 U.S. 573, 579 [5 L.Ed.2d 302,
3077.)

The authority granted to the NLRB was intended to solve the
problem of “wasteful work stoppages due to such disputes” and
“to protect employers from being ‘the helpless victims of
quarrels that do not concern them at all.’” (Id. at pp. 579-581

[at pp. 307-308]; see also USCP-Wesco, Inc. v. NLRB (9th Cir.

“(b) It shall be an unfair labor practice for a labor
organization or its agents--

A)Y

“(4) (1) to engage in, or to induce or encourage any
individual employed by any person engaged in commerce or in an
industry affecting commerce to engage in, a strike or a refusal
in the course of his employment to use, manufacture, process,
transport, or otherwise handle or work on any goods, articles,
materials, or commodities or to perform any services; or (ii) to
threaten, coerce, or restrain any person engaged in commerce or
in an industry affecting commerce, where in either case an
object thereof is--

A\Y

“ (D) forcing or requiring any employer to assign particular
work to employees in a particular labor organization or in a
particular trade, craft, or class rather than to employees in
another labor organization or in another trade, craft, or class,
unless such employer is failing to conform to an order or
certification of the Board determining the bargaining
representative for employees performing such work . . . .” (29
U.S.C. § 158(b) (4) (D) .)



1987) 827 F.2d 581, 583-585, quoting Metropolitan Printing
(1974) 209 NLRB 320, 322, fn. 6.)

In the instant case, there is no evidence of a
jurisdictional dispute. A jurisdictional dispute essentially is
a dispute over who shall receive the assignment of work, while
the dispute in the instant case is over the rate of pay workers
employed by G & G should have received pursuant to the terms of
the public works contract and the California prevailing wage

law.9

There is no evidence that another group of employees,
union or non-union, claimed the right to do the work performed
by the four workers represented by the Union. To the contrary,
DLSE investigator Dellarocca testified that no other
classification or group of workers claimed the right to perform
the work for which Browning, Marlowe, Ahoff, and Ledford were
hired.0

Nor does the Union’s status as a party in these proceedings

change the nature of its claim into a jurisdictional dispute.

9 The public contract must specify the prevailing wage for

each craft, classification, or type of worker needed to execute
the contract (§ 1773.2), while the prevailing wage law requires
that workers on public works projects must be paid the
established prevailing rate of pay for their classification.
(ss 1770, 1771, 1773, 1773.1, 1773.2, 1774.)

10 During oral argument, counsel for G & G cited to portions
of the record which he argued contained substantial evidence of
a jurisdictional dispute between two competing unions. A review
of those citations does not support his claim. While one
witness testified that he recalled a dispute between the
plumbers and the fire sprinklers at one time, he also testified
that dispute occurred 10 years ago, well before the instant
dispute arose.

10



As we discuss in part II, the Union’s status arises from an
assignment to the Union of the workers’ wage claims. The
dispute at its core, remains one between G & G and its workers
over the workers’ rate of pay, not one between two groups of
workers over the right to perform the work. Thus, G & G is not
the “helpless victim” of a gquarrel that does not concern it;
the quarrel is over an error of G & G’'s own making.

For these reasons we conclude there was not a
jurisdictional dispute over which the NLRB has exclusive
authority and reject G & G’'s claim of preemption.

IT.
Standing

G & G contends the Union lacks standing to assert the
workers’ claims for unpaid prevailing wages and benefits. G & G
claims the Union was assigned only the right to recover for the
workers’ statutory rights and the workers have no private,
statutory rights to sue a subcontractor for unpaid prevailing
wages and benefits.

The Union argues the employees transferred to the Union
“any and all statutory rights” which include the power to
collect the unpaid prevailing wages under section 1774, as well
as under a third-party beneficiary theory. We agree with the
Union although we differ in our analysis of the statutory basis
for standing. We agree with G & G that the rights conveyed by
the assignments are limited, for purposes of our discussion, to
the workers’ statutory rights, but conclude the workers have

private statutory rights to recover unpaid prevailing wages

11



under sections 1194 and 1774 and waiting time wages under
section 203.
A. The Assignment

The assignments state as follows:

“The undersigned does hereby authorize the filing of
Mechanics Liens or Stop Notices, on my behalf with respect
to the job site at San Joaquin General Hospital, French
Camp, whereon my Employer G & G FIRE SPRINKLER CO., INC.
("G & G”) was engaged, and whereon the undersigned worked,
for which work I failed to receive payment of state
prevailing wages; and further transfers and assigns for
purposes of collection, all of my rights and causes of
action under the Mechanics Lien Law to Road Sprinkler
Fitters Local Union, 669 (“Union”), and does further
transfer and assign all interest in and to, any and all
parties named therein (owners, awarding bodies, etc.) to
said Union. This Assignment includes any and all statutory
and private bond rights.” (Emphasis added, fn. omitted.)

The trial court found that while the assignment is “less
than artfully drafted,” it included the workers’ statutory
rights under section 1774 and any third-party beneficiary theory
based on the prevailing wage contract.

Because the assignment is a written instrument, in the
absence of parol evidence we review the assignment
independently, looking to the language of the assignment.
(Parsons v. Bristol Dev. Co. (1965) 62 Cal.2d 861, 865-866;
Gifford v. City of Los Angeles (2001) 88 Cal.App.4th 801, 806.)
By its own terms, the assignment is limited to the filing of
Mechanics’ Liens and Stop Notices, and for purposes of
collection, “all . . . causes of action under the Mechanics Lien
Law”, and “any and all statutory and private bond rights.”

(Emphasis added.) Because these rights are expressed in the

12



conjunctive, we understand the causes of action under the
“Mechanics Lien Law” to be separate from and not a limitation on
“all statutory and private bond rights.” For reasons we
footnote, the workers have no mechanics lien rights regarding
the performance of public work .11l

For these reasons no doubt, the Union bases its standing to
sue G & G on the assignment of “statutory” rights under section
1774 and on a third party beneficiary theory.12 As discussed
more fully in part B, the right to recover prevailing wages
under the statutory scheme is separate from the right to recover
under the public works contract. At the risk of stating the
obvious, the right to recover under the statute arises from the

statutory scheme, ($§ 1771, 1774, 1775; see Lusardi Construction

Co. v. Aubry (1992) 1 Cal.4th 976, 986-988), while the right to

11 A mechanic’s lien is a procedural device for obtaining

payment of a debt owned by a property owner for the performance
of labor or the furnishing of materials used in construction.
(Civ. Code, S§§ 3109-3154.) However, mechanic’s liens are not
applicable to the performance of a public work. (Civ. Code,

§ 3109; Department of Industrial Relations v. Fidelity Roof Co.
(1997) 60 Cal.App.4th 411, 418.) A payment bond is the
practical substitute for a mechanic’s lien in the public works
context when a stop notice is inadequate because insufficient
funds remain to be paid by the awarding body. (Id. at p. 423.)
A payment bond is required by statute and affords an additional
or cumulative remedy. (Ibid.) The assignment therefore assigns
to the Union, the right to sue the surety on the payment bond.
Because the language regarding the Mechanics Lien Law is without
legal effect, it adds nothing to the Union’s argument.

12 At oral argument, G & G agreed that “private” modifies

“bond rights,” to the effect that the assignment is of statutory
rights and private bond rights.

13



recover on a contract theory arises from the common law right to
sue for breach of the express terms of the contract as a third
party beneficiary of the public works contract. (Aubry v. Tri-
City Hospital Dist. (1992) 2 Cal.4th 962, 971 (Aubry); Tippet v.
Terich (1995) 37 Cal.App.4th 1517, 1532-1534, overruled on other
grounds in Cortez v. Purolator Air Filtration Products Co.
(2000) 23 Cal.4th 163, 171; Department of Industrial Relations
v. Fidelity Roof Co., supra, 60 Cal.App.4th at pp. 425-426 [a
worker has a private common law right of action to recover
unpaid wages against a contractor as a third party beneficiary
of the public works contract].)13

The limited language of the assignments purports to
transfer only the right to recover unpaid wages under a statute,
not under the contract. No personal or contractual rights are
included within the assignment.

The Union argues that because the cases were consolidated
by defendants and the issues and facts are identical for the
consolidated plaintiffs, “it makes little difference under whose

assignment the claimants are cloaked, for the Labor Commissioner

may take wage claims without assignment.” Aside from the

13 When seeking recovery for deficiency wages for breach of a
public works contract, the plaintiff must plead a common law
cause of action for breach of contract and must allege the
public works contract, by its terms, requires the payment of
prevailing wages. (Aubry, supra, 2 Cal.4th at p. 971.) It has
not done so.

14



inaccuracy of this claim, 14

we fail to see its relevancy in
determining the scope of the assignment, which turns on its
terms.

For these reasons, we conclude the assignment is limited to

the workers’ statutory rights to sue G & G for recovery of

unpaid prevailing wages.

14 The legal and factual issues in a suit by the assignee of a

worker against the subcontractor are not identical to the legal
and factual issues raised in a suit by the DLSE against a
contractor. In a suit to recover deficiency wages by the Union
as an assignee of an aggrieved worker who is a third party
beneficiary of the public works contract, the Union has the
burden of proof (Evid. Code, § 500 [“a party has the burden of
proof as to each fact the existence or nonexistence of which is
essential to the claim for relief or defense that he is
asserting”]; Beck Development Co. v. Southern Pacific
Transportation Co. (1996) 44 Cal.App.4th 1160, 1205), and must
establish the factual elements of its standing as a third party
beneficiary (Tippet v. Terich, supra, 37 Cal.App.4th at pp.
1531-1532), the breach of the terms of the contract (Ibid.), and
the assignment.

In a suit by the DLSE against a contractor under former
section 1775, the only issue to be determined is the
contractor’s liability for the penalties and deficiency
payments, and the contractor has the burden of proving that the
penalties and amounts demanded in the action are not due.
Additionally, the contractor’s liability for penalties is
subject to statutory defenses, including his willful failure to
pay the correct rates of pay and his knowledge of his or her
obligations under the statutory scheme. (§ 1775, Stats. 1992,
ch. 1342, § 9, pp. 6602-6603.)

Unlike the Union, the DLSE need not obtain an assignment
from an aggrieved worker before bringing suit against the
contractor on behalf of the worker for recovery of deficiency
wages. (§ 96.7; Department of Industrial Relations v. Fidelity
Roof Co., supra, 60 Cal.App.4th at pp. 426-427.) In sum, the
burden of proof and the legal and factual issues in suits
brought by DLSE against a contractor and by the assignee of a
worker against a subcontractor are significantly different.

15



B. The Private Statutory Right to Recover Unpaid
Prevailing Wages Against the Subcontractor

G & G contends that sections 1774 and 1775 do not create a
private right of action to recover unpaid prevailing wages from
a subcontractor. It argues the statutory scheme gives DLSE the
exclusive statutory right to sue a contractor for unpaid
prevailing wages and penalties, that section 1775 details the
procedures for suits to recover such wages and penalties, and
the statutory scheme makes no mention of suits by individuals.

As discussed above in sub-part A, Browning, Marlowe, Ahoff,
and Ledford assigned the Union their statutory rights to recover
unpaid wages. The assignee “stands in the shoes” of the
assignor and his rights are no greater than those of the
assignor. (Civ. Code, § 1459; Code Civ. Proc., § 368; Rest.Z2d,
Contracts § 336; 4 Corbin § 892 et seq.) We therefore determine
whether the workers have a private statutory right to recover
unpaid wages from G & G.

The California Prevailing Wage Law is a comprehensive
statutory scheme designed to enforce minimum wage standards on
construction projects funded in whole or in part with public
funds. (§§ 1720-1861; see Lusardi Construction Co. v. Aubry,
supra, 1 Cal.4th at p. 985 (Lusardi); Independent Roofing
Contractors v. Department of Industrial Relations (1994) 23
Cal.App.4th 345, 351.)

Under the prevailing wage law, all workers employed on
public works costing more than $1,000 must be paid not less

than the general prevailing rate of per diem wages as

16



determined by the Director of the Department of Industrial
Relations for work of a similar character and not less than the
general prevailing per diem wage for holiday and overtime work.
(¢ss 1770, 1771, 1772 & 1774; Lusardi, supra, 1 Cal.4th at

p. 987; O.G. Sansone Co. v. Department of Transp. (1976) 55
Cal.App.3d 434, 441.) Per diem wages include employer payments
for health and welfare, pension, vacation, travel time, and
subsistence pay as provided for in the applicable collective
bargaining agreement. (§ 1773.1, and former § 1773.8, repealed
by Stats. 1999, ch. 1224, § 5.) The duty to pay the prevailing
wage to employees on a public works project extends to both the
prime contractor and all subcontractors. (§ 1774.)

The central purpose of the prevailing wage law is to
protect and benefit employees on public works projects.
(Lusardi, supra, 1 Cal.4th at p. 985; 0.G. Sansone Co. V.
Department of Transportation, supra, 55 Cal.App.3d at p. 458.)
It also includes several goals which serve “to protect employees
from substandard wages that might be paid if contractors could
recruit labor from distant cheap-labor areas; to permit union
contractors to compete with nonunion contractors; to benefit the
public through the superior efficiency of well-paid employees;
and to compensate nonpublic employees with higher wages for the
absence of job security and employment benefits enjoyed by
public employees.” (Lusardi, supra, 1 Cal.4th at p. 987.)

Former section 1775 authorizes the Department of Labor

Standards Enforcement to maintain a civil action to recover

17



deficiency wages and penalties from a contractor on a public
works project who fails to pay the prevailing rate to his
workers. (§ 1775, as amended by Stats. 1992, ch. 1342, § 9,

pp. 6602-6603.) However, the remedies specified in section 1775
are not exclusive. (Tippett v. Terich, supra, 37 Cal.App.4th at
pp. 1531-1532.) The DLSE also may file suit on behalf of the
workers against the awarding body on a third party beneficiary
theory (Aubry, supra, 2 Cal.4th at p. 971) and against a surety
on the payment bond. (Department of Industrial Relations v.
Fidelity Roof Co., supra, 60 Cal.App.4th at p. 425.)

Additionally, a worker on a public works project may
maintain a private suit against the contractor to recover
deficiency wages as a third party beneficiary of the public
contract if the contract provides for the payment of prevailing
wages. (Tippett v. Terich, supra, 37 Cal.App.4th at pp. 1531-
1532; Department of Industrial Relations v. Fidelity Roof Co.,
supra, 60 Cal.App.4th at pp. 425-426; Aubry, supra, 2 Cal.4th at
p. 971.)

With this background in mind, we turn to the question
whether a worker has a private statutory cause of action against
a contractor to recover the prevailing wage. While the question
has not been decided, it has been discussed. (Aubry, supra, 2
Cal.4th at p. 969, fn. 5, and at p. 972, dis. opn. of Kennard,
J.)

In Aubry, a contractor (Lusardi) brought suit for

injunctive and declaratory relief against the DLSE seeking a

18



determination the prevailing wage law did not apply to a
hospital facility constructed by the contractor for a third
party who would sell it to the public hospital district on
completion. After the trial court granted summary judgment for
the contractor, the DLSE cross-complained against the public
hospital district under tort claims provisions of Government
Code section 815.6, seeking damages for violation of the
prevailing wage law. The district’s demurrer to that claim was
sustained and the DLSE appealed.

The Supreme Court held that Government Code section 815.6
does not provide a cause of action against a public entity that
fails to comply with its obligation under the prevailing wage
law. The court reasoned that section 815.6 is part of the Tort
Claims Act which does not protect the type of injury arising
from the failure to pay prevailing wages, 1.e., injuries that
“‘would be actionable if inflicted by a private person.’” (Id.
at p. 968.)

Justice Kennard, writing in dissent, was of the view the
interest injured was one protected in an action between private
persons. “The worker can proceed [under section 1194] against
the contractor in an action to which no public entity need be a
party -- an ‘action between private persons.’” (Id. at pp. 972,
976.) Responding to the dissent, Justice Panelli writing for
the majority, pointed out the Court had not yet decided this
issue and dismissed the dissent’s view on the grounds that “even

if such an action is available, it does not bring the present

19



action within the scope of the Tort Claims Act. Any action by
a worker against a contractor for wages must necessarily be
based on the worker’s contractual relationship with the
contractor . . . . Thus, a worker’s action against an employer
for unpaid statutorily required wages sounds in contract.” (Id.
at p. 969, fn. 5.)

This case tenders the issue not reached by the majority in
Aubry and we therefore consider the applicability of the

provisions of section 1194, which provides as follows:

“(a) Notwithstanding any agreement to work
for a lesser wage, any employee receiving
less than the legal minimum wage or the
legal overtime compensation applicable to
the employee is entitled to recover in a
civil action the unpaid balance of the full
amount of this minimum wage or overtime
compensation, including interest thereon,
reasonable attorney’s fees, and costs of
suit.” (Emphasis added.)

Section 1194 grants to an employee the statutory right to
recover in a civil action for unpaid minimum wages and overtime
compensation. (See Ghory v. Al-Lahham (1989) 209 Cal.App.3d
1487, 1492 [overtime compensation].) In the context of overtime
compensation, the court in FEarley v. Superior Court (2000) 79
Cal.App.4th 1420, 1430, explained, “[aln employee’s right to
wages and overtime compensation clearly have different sources.
Straight-time wages (above the minimum wage) are a matter of
private contract between the employer and employee. Entitlement
to over-time compensation, on the other hand, is mandated by

statute and is based on an important public policy. . . . ‘The
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duty to pay overtime wages is a duty imposed by the state; it is
not a matter left to the private discretion of the employer.
[Citations omitted.] California courts have long recognized
[that] wage and hours laws “concern not only the health and
welfare of the workers themselves, but also the public health
and general welfare.”’ [Citation.]” (Emphasis omitted.)

It is well established that California’s prevailing wage
law is a minimum wage law (Metropolitan Water Dist. v. Whitsett
(1932) 215 Cal. 400, 417-418; 0.G. Sansone Co. v. Department of
Transportation, supra, 55 Cal.App.3d at p. 448; see also People
v. Hwang (1994) 25 Cal.App.4th 1168, 1181), which guarantees a
minimum cash wage for employees hired to work on public works
contracts. (Department of Industrial Relations v. Nielsen
Construction Co (1996) 51 Cal.App.4th 1016, 1026.) Like
overtime compensation (Earley v. Superior Court, supra, 79
Cal.App.4th at p. 1430), the prevailing wage law serves the
important public policy goals of protecting employees on public
works projects, competing union contractors and the public.
(Lusardi, supra, 1 Cal.4th at pp. 985, 987.) The duty to pay
prevailing wages 1s mandated by statute and is enforceable
independent of an express contractual agreement. (§S 1771, 1774-
1775; Lusardi, supra, 1 Cal.4th at pp. 986-987.) Thus, while
the obligation to pay prevailing wages arises from an employment
relationship which gives rise to contractual obligations and

claims (Longshore v. County of Ventura (1979) 25 Cal.3d 14, 22-
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23), the duty to pay the prevailing wage is statutory. (§§ 1771,
1774.)

For these reasons we conclude that, because the prevailing
wage law is a minimum wage law mandated by statute and serves
important public policy goals, section 1194 provides an employee
with a private statutory right to recover unpaid prevailing

wages from an employer who fails to pay that minimum wage.

C. The Private Statutory Right to Recover Waiting
Time Wages

The Union also sought and was awarded waiting time wages
under section 203.1% 1t compels the prompt payment of earned
wages (Triad Data Services, Inc. v. Jackson (1984) 153
Cal.App.3d Supp. 1, 9), and provides an employee who is
discharged or quits with a statutory cause of action against his

or her employer if the employer fails to pay earned wages

15 The version of section 203 governing the instant

proceedings, provides as follows:

“If an employer willfully fails to pay, without abatement
or reduction, in accordance with Sections 201, 201.5, and 202,
any wages of an employee who is discharged or who quits, the
wages of such employees shall continue as a penalty from the due
date thereof at the same rate until paid or until an action
therefor is commenced; but such wages shall not continue for
more than 30 days. No employee who secretes or absents himself
to avoid payment to him, or who refuses to receive the payment
when fully tendered to him, including any penalty then accrued
under this section, shall be entitled to any benefit under this
section for the time during which he so avoids payment.

Suit may be filed for such penalties at any time before the
expiration of the statute of limitations on an action for the
wages from which the penalties arise.” (Stats. 1975, ch. 43,

S$ 1, p. 75, emphasis added.)
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immediately upon the employee’s termination. (§ 203; Division
of Labor Law Enforcement v. EI1 Camino Hospital Dist. (1970) 8
Cal.App.3d Supp. 30, 35.)

Thus, under section 203, if G & G owed the workers wages at
the time their employment terminated and failed to pay them, it
is liable to the employee for penalties which the employee has
a statutory cause of action to recover.

For these reasons we hold that workers on public works
projects have a private statutory right to sue their employer
for failure to pay the prevailing wage (§§ 1194, 1771, 1774) and
for waiting time wages. (§ 203.) Because workers have private
statutory remedies against their employer, the assignment of
their “statutory rights” was sufficient to give the Union
standing to sue G & G for recovery of unpaid prevailing wages
and waiting times wages.

ITIT.
Labor Code section 300

G & G contends the assignments obtained from Browning,
Marlowe, Ahoff, and Ledford, are invalid because they fail to
meet the requirements of section 300. We disagree.

An assignment is the transfer of a nonnegotiable chose in
action. (Estate of Beffa (1921) 54 Cal.App. 186, 189; 1 Witkin,
Summary of California Law (9th ed. 1987) Contracts, § 921,

p. 822; 4 Corbin § 861.) A chose in action is “a right to
recover money or other personal property by a judicial
proceeding” (Civ. Code, § 953), such as an assignment for

collection. (Macri v. Carson Tahoe Hosp. (1966) 247 Cal.App.2d
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63, 65-66.) Choses in action are assignable when they arise out
of an obligation or a violation of a property right. (Civ. Code,
§§ 954, 1458.)

An employee’s right to wages is a chose in action and may
be assigned. (See 1 Witkin, supra, Contracts, § 937, p. 837;
6 Am.Jur.2d, Assignment, § 46 et seqg.) Under section 300, an
assignment of wages or salary must meet a number of conditions
to be valid. (§ 300, subds. (a) and (b).)16

Section 300 is a remedial statute which must be liberally
construed to effect its purpose. (Lande v. Jurisich (1943) 59
Cal.App.2d 613, 616.) That liberality will not be applied
however, when the statute is used as a sword rather than as a
shield, i.e. when it is asserted by one who is not a victim of
the sharp practices against which the legislation is aimed.
(Fitch v. Pacific Fid. Life Ins. Co. (1975) 54 Cal.App.3d 140,
148.)

The purpose of section 300 is “to protect wage earners and
salaried workers against the possibility that, either from

improvidence or under the stress of immediate necessity, they

16 Section 300 requires that the assignment be a separate

written instrument, that it include a statement of the age and
marital status of the assignor, if made by a married person, the
written consent of the spouse must be attached to the
assignment, if made by a minor, the written consent of a parent
or guardian must be attached to the assignment, the inclusion of
a statement of nonexistence of other assignment involving the
same transaction which is filed with the employer, and that no
other assignment of wages or withholding order against the
employee’s wages or salary is in force. (S§ 300, subd. (b).)
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may go too far in sacrificing the future to the needs or
desires of the present and leave themselves and their families
without future means of support.” (Lande, supra, 59 Cal.App.2d
at p. 617; Fitch v. Pacific Fid. Life Ins. Co., supra, 54
Cal.App.3d at p. 147.) Thus, the class of wage earners
protected by section 300 are those “improvident or necessitous
wage earners who are pressured into borrowing against future
income in order to make current purchases.” (Fitch v. Pacific
Fid. Life, Ins. Co, supra, at p. 147.)

A provision in a contract or a rule of law against
assignment does not preclude the assignment of a cause of action
to recover money due or to become due under the contract.
(Trubowitch v. Riverbank Canning Co. (1947) 30 Cal.2d 335, 339;
Balfour, Guthrie & Co. v. Hansen (1964) 227 Cal.App.2d 173, 187;
1 Witkin, supra, Contracts, § 929, at pp. 829-830.)

That is the case here. The assignments by the workers were
not assignments of wages by improvident workers who were
pressured into borrowing against future income and thus in need
of the protections afforded by section 300. They were
assignments of statutory causes of action to recover underpaid
wages that were due them.

The assignments made to the Union by the four workers were
therefore not assignments subject to the conditions of section

300.
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IV.
Equitable Estoppel

G & G contends it presented substantial evidence it
reasonably attempted in good faith to select the appropriate job
classification for its workers and to comply with the prevailing
wage law and, under principles of equitable estoppel, its good
faith efforts defeat the Union’s claim for deficiency wages.

The Union contends the defense of equitable estoppel does
not bar recovery of underpaid prevailing wages and G & G has
failed to establish the elements of that defense in any event.
DLSE, as amicus curiae, argues that equitable estoppel may not
be asserted against the Union because there is no privity of
interest between the Union and DLSE. We find this claim was
wailved.

G & G did not assert the defense of equitable estoppel
against the Union at trial. That defense was asserted by Perini
and i1ts sureties against DLSE to bar recovery of penalties under
sections 1775 and 1813. Perini asserted that G & G reasonably
relied in good faith on the County’s failure to specify the
proper classification for G & G’'s workers and its failure to
object to G & G's letter advising it that G & G intended to use
a mixture of classifications to execute the subcontract. Perini
also asserted that G & G relied on documents provided by the
Division of Labor Standards and Research (DLSR), including
Interpretative Bulletin 87-2, that led it to believe it was up

to G & G to select the classification of its workers and that
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pipe tradesmen was a proper classification for some of the
workers.

It is well settled that “‘'“the theory upon which a case 1is
tried must be adhered to on appeal. A party is not permitted to
change his position and adopt a new and different theory on
appeal. To permit him to do so would not only be unfair to the
trial court, but manifestly unjust to the opposing litigant.”’”
(Forman v. Chicago Title Co. (1995) 32 Cal.App.4th 998, 1015-
1016, quoting Richmond v. Dart Industries, Inc. (1987) 196
Cal.App.3d 869, 874.) Because G & G failed to raise the defense
of equitable estoppel against the Union in the trial court, it
has waived its claim on appeal. (In re Riva M. (1991) 235
Cal.App.3d 403, 411-412.)

V.
Burden of Proof

G & G contends the trial court’s erroneous rulings on the
burden of proof and admission of evidence require a new trial.
It claims the trial court erroneously shifted the burden of
proof, requiring it to disprove liability and then exacerbated
its error by excluding defense testimony regarding G & G’'s good
faith.

Curiously, the Union fails to respond to G & G’'s claim at
all, shirking its duty as respondent to assist the court upon
appeal. (Mosher v. Johnson (1921) 51 Cal.App. 114, 116; Harvey
v. Meigs (1911) 17 Cal.App. 353, 360.) However, the “judgment

or order of the lower court is presumed correct. All
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intendments and presumptions are indulged to support it on
matters as to which the record is silent, and error must be
affirmatively shown. This is not only a general principle of
appellate practice but an ingredient of the constitutional
doctrine of reversible error.” (9 Witkin, California Procedure
(4th ed. 1997) Appeal, § 349, p. 394; Denham v. Superior Court
(1970) 2 Cal.3d 557, 564.) That doctrine places the burden on
the appellant to make an affirmative showing. (Cal. Const.,
art. VI, § 13; Code Civ. Proc., § 475; Perfection Paint Products
v. Johnson (1958) 164 Cal.App.2d 739, 740.) To avoid injustice
from respondent’s counsel’s omission, we have undertaken an
independent examination of the record. (Larimer v. Smith (1933)
130 Cal.App. 98, 101.)

G & G claims that, at the request of DLSE, the trial court

“erroneously shifted the burden of disproving liability to G & G

” G & G provides no citation to the record to support
this claim. However, it appears from our independent review of
the record, the trial court did erroneously impose the burden of
proof on G & G regarding the Union’s statutory liability theory.
Nevertheless, we find the error was harmless.

In its Statement of Decision, the trial court set forth the
various burdens of proof required of the parties. Relevant to
the Union and G & G, the court stated: “In Local 669’s claims
against G & G, G & G has the burden of proof on Local 669's

statutory liability theory under sections 1774 and 1775, but
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Local 669 has the burden of proof on a theory of breach of a
third party beneficiary contract.”

Thus, the trial court imposed the burden of proof on G & G
to disprove its liability on the Union’s claim under sections
1774 and 1775, but imposed the burden of proof on the Union to
prove G & G’s liability on a contract theory.

The Evidence Code defines the burden of proof as “the
obligation of a party to establish by evidence a requisite
degree of belief concerning a fact in the mind of the trier of
fact or the court.” (Evid. Code., § 115.) In a civil case the
party with the burden of proof must “convince the trier of fact
that the existence of a particular fact is more probable than
its nonexistence--a degree of proof usually described as proof
by a preponderance of the evidence.” (Cal. Law Revision Com.
com., West’s Ann. Evid Code (1995) § 500, p. 553; Beck
Development Co. v. Southern Pacific Transportation Co., supra,
44 Cal.App.4th at p. 1205.)

“Except as otherwise provided by law, a party has the
burden of proof as to each fact the existence or nonexistence of
which i1s essential to the claim for relief or defense that he is
asserting.” (Evid. Code, § 500.) As we held in part II B, the
Union sued G & G to recover unpaid prevailing wages and walting
time wages pursuant to sections 1194 and 203. The Union
therefore has the burden of proving each fact essential to those

claims. (Beck, supra, at p. 1205.)
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Contrary to the trial court’s finding, the Union’s claim
does not rest on former section 1775, which by its terms, only
authorizes the DLSR to sue a contractor to recovery deficiency
wages, and imposes the burden of disproving liability on the
contractor.1? Thus, the trial court erred when it stated that G
& G had the burden of proof on the Union’s statutory liability
theory. Nevertheless, while the trial court erred in its
Statement of Intended Decision, the record of the trial does not
reflect any prejudice.

The judgment must be reversed if it is reasonably probable
a more favorable decision would have resulted in the absence of
the error. (Cervantez v. J.C. Penney Co. (1979) 24 Cal.3d 579;
Moreno v. Fey Manufacturing Corp. (1983) 149 Cal.App.3d 23, 27.)
Applying this test, we find the trial court’s error was not
prejudicial.

The defendants admitted the subcontract was entered into as

part of a public works contract that required the payment of

17 Former section 1775 (as amended by Stats. 1992, ch. 1342,

§ 9, pp. 6602-6603) states in relevant part: “To the extent
that there is insufficient money due a contractor to cover all
penalties and amounts due in accordance with this section, or
Section 1813 . . . the awarding body shall notify the
Division of Labor Standards Enforcement of the violation and the
Division of Labor Standards Enforcement . . . may maintain an
action in any court of competent jurisdiction to recover the
penalties and the amounts due provided in this section.
No issue other than that of the liability of the contractor for
the penalties allegedly forfeited and amounts due shall be
determined in the action, and the burden shall be upon the
contractor to establish that the penalties and amounts demanded
in the action are not due.” (Emphasis added.)
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prevailing wages. The factual issues in dispute centered around
the proper classification of the workers hired by G & G, the
payment of benefits, and G & G's claim of good faith payment of
wages.18

Thus, the only critical factual issues in dispute on which
the Union had the burden of proof, was the appropriate
classification of its workers and G & G’s failure to pay benefit
wages. However, those two issues were factual elements of
liability under either a contractual or a statutory theory of
liability. Because the trial court placed the burden of proving
contractual liability on the Union, the burden of proving the
issues of worker classification and payment of benefits was
ultimately and properly placed on the Union.

Moreover, the evidence on these two issues was for the most
part undisputed. Regarding the issue of worker classification,
the evidence clearly established that G & G’s subcontract
required the installation of a fire suppression system in the
new wing of the Hospital and the only proper classification of
worker to install that system is a fire sprinkler fitter, not a
pipe tradesman. Nor did the defense seriously dispute that

fact. 1Indeed, Ben-Artzi’s description of the skills and duties

18 As discussed more fully in part VI, the Union sought and

was awarded, waiting time wages from G & G under section 203.
G & G asserted a good faith defense to negate a finding of
“willful” failure to pay the workers their wages upon
termination of their employment with G & G.
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of a fire sprinkler fitter was consistent with the description
of that classification given by the workers.

On the question of benefit wages, the workers testified
that they did not receive fringe benefits. Browning testified
he did not receive full subsistence pay, did not receive any pay
for travel, vacations, holidays, or sick leave, and was never
enrolled in a health care or pension plan. Marlowe, Ahoff, and
Ledford testified they were paid only their hourly rate of pay.
For Marlowe and Ledford that was $16 per hour, for Ahoff that
pay was $15 an hour. However, in 1994 the prevailing wage rate
for fire sprinkler fitters, including benefits, was $33.73.

G & G did not seriously dispute the benefits issue with
respect to Marlowe, Ahoff, and Ledford. Ben-Artzi testified G &
G paid them the prevailing rate of pay for a pipe tradesman and
it paid tradesmen their benefits in cash as part of their hourly
rate of pay. G & G therefore admitted it did not enroll any of
these men in its benefit plans. Regarding Browning, Ben-Artzi
testified it enrolled him in its benefits package, but G & G
failed to provide documentation to support this claim and the

trial court found Ben-Artzi’s testimony was suspect.19

19 The trial court remarked in its Statement of Intended

Decision, “In mounting their defenses, G & G and Perini relied
principally on the testimony of Itai Ben-Artzi, President of G &

G. Defendants failed to call any witnesses to corroborate Ben-
Artzi’s testimony, much of which was suspect. Furthermore, key
documents under Ben-Artzi’s control were not offered into
evidence and no explanation for this was forthcoming.” (Fn.
omitted.)
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In sum, the Union was ultimately required to carry the
burden of proof on each fact essential to its claim of relief.
Because the trial court made findings in favor of the Union on
each of those facts and there is substantial evidence to support
the trial court’s findings on those facts, we conclude it is not
reasonably probable that a more favorable decision would have
resulted in the absence of the trial court’s error.

We also summarily reject G & G's claim that the trial
court’s error was aggravated by its evidentiary rulings. G & G
asserts the trial court erroneously relied on various
presumptions and limited Ben-Artzi’s testimony. While citing
these instances with references to the record, G & G fails to
present any authority or argument as to why the court’s reliance
on these presumptions and its evidentiary rulings were
erroneous. “‘[A]ln appellate brief “should contain a legal
argument with citation of authorities on the points made. If
none is furnished on a particular point, the court may treat it
as waived, and pass it without consideration.” [Citation.] [9]

This court is not inclined to act as counsel for
appellant and furnish a legal argument as to how the trial
court’s rulings . . . constituted an abuse of discretion.’”
(Mansell v. Board of Administration (1994) 30 Cal.App.4th 539,
544-546; 9 Witkin, supra, Appeal, § 594, p. 627.) We therefore

treat these claims as waived.
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VI.
Section 203 Waiting Time Wages

G & G contends it is not liable for section 203 waiting
time penalties because it paid all of the wages due, its failure
to pay the prevailing wage for sprinkler fitters was not
willful, and it acted in good faith after requesting guidance
from the State. The Union contends section 203 penalty wages
were properly imposed. We agree with the Union.

The trial court awarded the Union $32,380 in waiting time
penalties under section 203. The purpose of section 203 is to
“compel the prompt payment of earned wages . . . .” (Barnhill
v. Robert Sauders & Co. (1981) 125 Cal.App.3d 1, 7 (Barnhill);
Mamika v. Barca (1998) 68 Cal.App.4th 487, 492.) Former section
203 mandates the payment of penalties under the following
circumstances: “If an employer willfully fails to pay, without
abatement or reduction, in accordance with Sections 201, 201.5,
and 202, any wages of an employee who is discharged or who
quits, the wages of such employees shall continue as a penalty
from the due date thereof at the same rate until paid or until
an action therefor is commenced; but such wages shall not
continue for more than 30 days.” (§ 203, amended by Stats.
1975, ch. 43, p. 75, § 1.)

Section 202 provides that when an employee who does not
have a written contract for a definite period quits his
employment, his wages become “due and payable not later than 72

hours thereafter, unless the employee has given 72 hours
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previous notice of his or her intention to gquit, in which case
the employee is entitled to his or her wages at the time of
qgquitting.”

Wages are defined to include “all amounts for labor
performed by employees of every description, whether the amount

is fixed or ascertained by the standard of time, task, piece,

commission basis, or other method of calculation.” (§ 200, subd.
(a) .) “Wages” include health benefits (People v. Alves (1957)
155 Cal.App.2d Supp. 870, 872) and other fringe benefits. (Ware

v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1972) 24
Cal.App.3d 35, 44; Suastez v. Plastic Dress-Up Co. (1982) 31
Cal.3d. 774, 780.)

Thus, section 203 requires the payment of an additional
penalty if the employer willfully fails to comply with section
202. The term “willful” within the meaning of section 203,
means the employer “intentionally failed or refused to perform
an act which was required to be done.” (Barnhill, supra, 125
Cal.App.3d at pp. 7-8, emphasis omitted; Ghory v. Al-Lahham
(1989) 209 Cal.App.3d 1487, 1492.) It does not mean that the
employer’s refusal to pay wages must necessarily be based on a
deliberate evil purpose to defraud workers of wages which the
employer knows to be due. (Barnhill, supra, 125 Cal.App.3d at
p. 7; Davis v. Morris (1940) 37 Cal.App.2d 269, 274.)

The evidence was clear. G & G’'s workers were sprinkler
fitters entitled to the prevailing wage for that classification.

Because G & G failed to promptly pay these workers their due
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upon their termination of employment, G & G also owed them
penalty wages under section 203.

G & G argues that because it paid its workers more than the
prevailing wage as pipe tradesmen, and paid full benefits in
cash, it could not be held liable for failure to pay wages or
waiting time penalties under section 203. G & G also argues
that it paid Browning the full wage and benefits for a fire
sprinkler fitter and that a contrary conclusion is not supported
by substantial evidence.

In considering G & G’s contention, the crucial
determination i1s whether there is substantial evidence in
support of the trial court’s findings of fact. “'‘[T]lhe power of
an appellate court begins and ends with the determination as to
whether there is any substantial evidence contradicted or
uncontradicted which will support the finding of fact.’”
(Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881, orig.
emphasis.) It will not reweigh the evidence. (Scott v. Pacific
Gas & Electric Co. (1995) 11 Cal.4dth 454, 465.)

The first of G & G’'s claims is premised on the factual
claim it did not owe the workers the prevailing wage for
sprinkler fitters. It ignores the trial court’s contrary
findings of fact that G & G had erroneously classified its
workers as pipe tradesmen, that they should have been classified
as fire sprinkler fitters and paid the prevailing wage for that

classification. The second claim is also contrary to the trial
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court’s finding that G & G failed to enroll Browning in any of
its benefit plans.

A reviewing court begins with the “‘presumption that the
record contains evidence to sustain every finding of fact.’”
(Foreman & Clark Corp. v. Fallon, supra, at p. 881l.) To
overcome the trial court’s factual findings, G & G must
“‘demonstrate that there is no substantial evidence to support
the challenged findings.’” . . . A recitation of only
defendants’ evidence is not the ‘demonstration’ contemplated
under the above rule. [Citation.] Accordingly, if . . .‘some
particular issue of fact is not sustained, [defendants] are
required to set forth in their brief all the material evidence
on the point and not merely their own evidence. Unless this
is done the error is deemed to be waived.’” (Foreman & Clark
Corp. v. Fallon, supra, 3 Cal.3d at p. 881, emphasis in
original.) G & G sets forth only its own evidence, ignoring the
trial court’s findings and the evidence in support of those
findings. It has therefore waived its substantial evidence
claim.

Second, G & G claims it did not act willfully in failing to

AN

pay the prevailing wage, arguing that “[m]ore than a simple
mistake is required to impose the statutory penalties.” G & G
applies the wrong legal standard and again ignores the factual
findings.

An employer’s good faith mistaken belief that wages are

owed may negate a finding of willfulness. 1In Barnhill, supra,
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125 Cal.App.3d 1, the employee was owed wages upon her discharge
but she owed the employer on a debt she incurred. The employer
exercised its right of set-off against the employee’s wages,
bringing the amount due to the employee to zero. The court held
the employer did not have a right of set-off and was therefore
liable to the employee for wages due at the time of her
discharge. Nevertheless, because the question of set-off was
one of law and the law was not clear at the time of the
employee’s discharge, the employer’s good faith belief he had a
right of set-off negated a finding his nonpayment of wages was
willful within the meaning of section 203. (Id. at pp. 8-9.)

By contrast, in the instant case, the trial court found
that "G & G’s error in classification is clear. Marlowe, Ahoff,
and Ledford should have been classified as Fire Sprinkler
Fitters and paid the prevailing wage for that classification.”
The trial court also found that G & G did not act in good faith
in determining the workers’ classification and failing to pay
the proper prevailing wage and benefits. Thus, unlike the
employer in Barnhill, G & G did not make a reasonable good faith
legal mistake in failing to pay its workers their full wages
upon termination of their employment. Moreover, because G & G
does not set forth all the material substantial evidence in
support of these findings, its substantial evidence claim is
waived. (Foreman & Clark Corp. v. Fallon, supra, 3 Cal.3d at p.

881.)
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Third, relying on Lusardi, supra, 1 Cal.4th at pages 996-
997, Division of Labor Standards Enforcement v. Ericsson
Information Systems, Inc. (1990) 221 Cal.App.3d 114, 129, and
Waters v. Division of Labor Standards Enforcement (1987) 192
Cal.App.3d 635, 639-642, G & G contends that equity precludes
imposition of waiting time penalties because it acted reasonably
and in good faith after requesting guidance from the State.

G & G failed to raise this claim in the trial court and has
waived it on appeal. (Forman v. Chicago Title Co., supra, 32
Cal.App.4th at pp. 1015-1016.) Moreover, for the same reasons
discussed above, because it is not supported by the trial
court’s findings and the substantial evidence in support of
those findings, G & G has waived its claim. (Foreman & Clark,
Corp. v. Fallon, supra, 3 Cal.3d at p. 88l.) Accordingly, we
hold that the trial court’s imposition of waiting time wages was
proper.

DISPOSITION

The judgment and award of damages is affirmed. Plaintiff

is awarded its costs on appeal. (Cal. Rules of Court, rule
26 (a).) (CERTIFIED FOR PARTIAL PUBLICATION.)
BLEASE , Acting P. J.

We concur:

DAVIS , J.

RAYE , J.
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