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In the published portion of this opinion we decide that |aw
enforcenent officers are not required to abandon a search for
mar i j uana aut horized by a search warrant when a resident of the
prem ses to be searched produces docunents that suggest he has a
physi cian’s perm ssion to possess the marijuana pursuant to the
Conpassi onate Use Act of 1966, codified as Health and Safety
Code section 11362.5 (all unspecified statutory references are

to the Health and Safety Code).

FACTSAND PROCEDURAL HISTORY

On July 30, 1999, a Siskiyou County Deputy Sheriff
participating in a flyover of defendant Stephen Ray Fisher’s
property observed “at |east three marijuana plants” behind
defendant’s honme. Based on this observation, a search warrant
was issued for defendant’s residence, and, on August 4, officers
went to defendant’s residence to serve the warrant.

Before the officers could execute the warrant, defendant
acknow edged that the marijuana behind the residence was his,
but showed the officers a “certificate” purporting to be a
physi cian’s perm ssion to possess the marijuana for nedicinal
use in accordance with section 11362.5. Although the officers
were unsure at that point whether a crine had been commtted,

t hey searched defendant’s residence, because they thought there
remai ned the “possibility” a crime was being committed. The
search reveal ed additional marijuana, as well as a cane sword

and anmuni ti on.



Def endant was charged with various counts based on his
possession of marijuana (88 11358, 11359, 11360). He al so was
charged with unl awful possession of a cane sword (Pen. Code, 8§
12020), possession of ammunition by one previously convicted of
a felony (Pen. Code, 8 12316, subd. (b)(1)), and theft by false
pretenses (Pen. Code, 8§ 484), the later charge arising out of
def endant’ s acceptance of noney as a caregiver in dispensing the
mar i j uana.

Def endant noved to suppress the evidence (Pen. Code, 8
1538.5), arguing that, once the officers were shown the
certificate, probable cause for the search no | onger existed.
He contended al so that the search warrant was overbroad. After
considering the evidence relating to the search, the court
denied the notion. A jury thereafter convicted defendant of
unl awf ul possession of the cane sword and the ammunition and
acquitted himof the remaining charges. The court placed
def endant on probation.

On appeal, defendant chall enges the court’s denial of his
suppression notion, renewing the argunents he nade in the
superior court. W, too, reject those argunents and affirmthe

j udgnent .



DISCUSSION

I
The Mdtion to Suppress

Def endant argues: “Upon realizing that [he] was, to al
appear ances, not commtting any crine, [the officers] had a
duty, at a mininmum to apprise the issuing magistrate of this
change of circunstances, and request sone guidance as to his
course of action. [The officers] should not have continued with
the search of [defendant’s] hone knowi ng that the circunstances
t hat had once supported probable . . . had drastically changed.”
Accordi ng to defendant, once he clained he had the
recomendati on of a physician for the use of the marijuana, the
of ficers should have forthwith ceased their search until they
determ ned the validity of his claim W disagree.

We note first that the search warrant, addressed to the |aw

enforcenent officers who were to execute it, said, in part, “you
are therefore COMWANDED to SEARCH (original capitalization) the
prem ses. A search warrant is not an invitation that officers
can choose to accept, or reject, or ignore, as they w sh, or
think, they should. It is an order of the court. To the extent
def endant suggests that the officers, thenselves, should have,

or even could have, chosen not to exercise the warrant, or had
the option to make a redeterm nati on of probable cause when they

were confronted with defendant’s claimthat he possessed the

marijuana | egally, defendant m sperceives the nature of a search



warrant. He also m sperceives who determ nes the existence of
probabl e cause; it is not the officers.

The best defendant can argue, and he does, is that the
of ficers, when confronted with defendant’s claimthat his
possession of marijuana was |legally justified, should have
secured the house, investigated defendant’s claimand returned
to the court for further instructions.

Wi | e perhaps there could be circunstances where | aw
enforcenent officers, at the tinme they execute a warrant, are
confronted with facts that are so fundanentally different than
t hose upon which the warrant was issued that they should seek
further guidance fromthe court, this is not one of them

In relevant part, section 11362.5 provides: “(d) Section
11357, relating to the possession of marijuana, and Section
11358, relating to the cultivation of marijuana, shall not apply
to the patient, or a patient’s prinmary caregiver, who possesses
or cultivates marijuana for the personal nedical purposes of the
patient upon the witten or oral recomrendation or approval of a
physi ci an.”

““It is well established that where a statute first defines
an of fense in unconditional terns and then specifies an
exception to its operation, the exception is an affirmative
defense to be raised and proved by the defendant. [Citations.]

““IT] he question is whether the exception is so
i ncorporated with, and becones a part of the enactnent, as to

constitute a part of the definition, or description of the



offense; for it is inmmterial whether the exception or proviso
be contained in the enacting clause or section, or be introduced
inadifferent manner. It is the nature of the exception and
not its location which determ nes the question. . . .’” Thus,
where exceptions or provisos are not descriptive of the offense,
or define it, but rather afford a matter of excuse, “they are to
be relied on in [the] defense.” [Citations.]’” (People v. Spry
(1997) 58 Cal.App.4th 1345, 1364, italics in original.)

Nowhere in section 11362.5 is any crimnal offense defined.
Subdi vi sion (d) of section 11362.5 does no nore than refer to
the of fenses already defined in sections 11357 (possession of
marijuana) and 11358 (cultivation of marijuana) and creates an
exception to their applicability. Since the exception provided
by subdivision (d) does not constitute any part of the
definition of the offenses described by sections 11357 and
11358, the exception constitutes an affirmative defense to be
proven by the defendant at trial. This conclusion conports with
the rebuttal argunent against Proposition 215, the initiative

measure enacting section 11362.5, contained in the ball ot

panphl et, which reads: “Police officers can still arrest anyone
who grows too nuch, or tries to sell it. . . . [1]
Police officers can still arrest anyone for marijuana of fenses.

Proposition 215 sinply gives those arrested a defense in court,
if they can prove they used marijuana with a doctor’s approval.”
(Ball ot Panp., Gen. Elec. (Nov. 5, 1996) rebuttal to argunent

agai nst Prop. 115, p. 61.)



It is not unfair or unusual to treat a statutory exception
as an affirmative defense. “As far back as the case of People
v. Boo Doo Hong (1898), 122 Cal. 606 [55 P. 402], it has been
the law that when a |icense or prescription would be a conplete
def ense, the burden is upon the accused to prove that fact so
clearly within his knowl edge.” (People v. Martinez (1953) 117
Cal . App. 2d 701, 708; see also People v. Fuentes (1990) 224
Cal . App. 3d 1041, 1046 [burden of proving authorization for
possessi on of hypoderm ¢ needl e pursuant to Health and Safety
Code section 4149 is on defendant].)

Defendant’s claimto the officers that he had a certificate
that allowed himto legally possess narijuana for nedicinal
pur poses asserted an affirmative defense. Investigation of the
truth and legal effect of defenses to crimnal charges is what
notions and trials are for; to hold otherw se would create

di sorder and confusion. The defendant’s argunent has no nerit.

[
Over br eadt h

Def endant contends that “[a] ssumi ng that the execution of
the warrant was valid,” nonetheless it was overbroad in
permtting the officers to search for “deadly weapons.” This is
so, he argues because, although “[t]he warrant . . . did not
explicitly direct the police to search for deadly weapons and
di d not provide any probable cause to justify searching for

them [it] inplicitly authorized the sheriff’'s departnment to



search and seize themas it authorized the police to destroy

‘“unlawful firearns or other deadly weapons. W di sagr ee.

The search warrant did not authorize a search for unl awf ul
or deadly weapons; rather the warrant directed a search for
evidence relating to defendant’s unl awful possession and
distribution of marijuana, and it authorized the search of
defendant’s entire residence. As to deadly and unl awf ul
weapons, the court “further ordered” if any “[u]lnlawful firearns
or other deadly weapons” were “seized in the | awful execution of
this Search Warrant” they could be di sposed of “according to

| aw. Since the warrant did not authorize a search for “deadly
weapons,” but rather provided for circunstances of their

di sposal if they should be lawfully discovered during a |egal
search, the warrant was not over broad.

To the extent defendant’s argunment may be read to suggest
that the warrant failed to establish probable cause for the
search of his entire residence, we reject the suggestion. The
affidavit supporting the warrant’s i ssuance descri bed the
expertise of the affiant with respect to marijuana cultivation
and distribution, it set forth that defendant had thee prior
felony convictions, and it stated the officers belief, based on
his training and experience, that “person(s) who cultivate

marij uana outdoors will commonly conceal processed nmarijuana and

itenms used to cultivate marijuana within their residence



There was probabl e cause for the search of defendant’s
entire home. The cane sword and the ammunition were discovered
during this lawful search, and both were seized | egally, because
they were illegal for defendant to possess -— the cane sword,
because it is an illegal weapon (Pen. Code, § 12020, subd. (a)),
and the ammuni ti on because def endant had previously been

convicted of a felony (Pen. Code, 8§ 12316, subd. (b)(1)).

DISPOSITION

The judgnent is affirmed. (Certified for Parti al

Publ i cation.)

HULL , J.

We concur:

SI M5 , Acting P.J.

CALLAHAN , J.




