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I N THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT
(Nevada)

PAUL R. EMERY, JR., C036193
Plaintiff and Appell ant, (Super. Ct. No. 61581)
V.

VI SA | NTERNATI ONAL SERVI CE
ASSCCI ATI ON et al .

Def endants and Respondents.

Plaintiff Paul R Enery, Jr., brought the underlying action
agai nst defendants Visa International Service Association and
Visa U S A Inc. (VISA) for unfair and unl awful business
practices and deceptive advertising because foreign lotteries,
in witten solicitations to California residents, allow paynent
by VI SA bank cards. Plaintiff, who never purchased a foreign
lottery ticket and is not sure he ever received a solicitation,
admts that VISA played no role in the creation or nmailing of
the solicitations. Nevertheless, plaintiff asserts that VI SA
can be held vicariously liable, both crimnally and civilly, for
the over 14 mllion nerchants worl dwi de who accept VI SA paynent
cards.

The trial court granted VISA's notion for sumary judgnent,

rejecting plaintiff’s theory that VISA s advertising, |icensing



of its logo, and utilization of its paynment system creates

ei ther an actual or ostensible agency relationship with its
merchants. The court also rejected plaintiff’s notion that VISA
sonmehow ai ded and abetted the unlawful solicitation of
California residents to play foreign lotteries by failing to
prevent the exploitation of its logo and failing to sufficiently
repudi ate the acts of nmerchants who accept its bank cards.

(Pen. Code, 88 319, 320, 321.)

This lawsuit is msconceived legally and factually. As a
so-cal l ed consuner protection action, it |acks a defendant who
has engaged in any wongful conduct and consuners who have been
harnmed. Because plaintiff, a msqguided private attorney
general, has failed to identify any triable issues of fact and
bases his lawsuit on m staken | egal concepts of expansive civil
and crimnal liability where none exists, we affirm

FACTS

Al t hough California sponsors its own lottery, the
solicitation or sale of foreign lottery chances is unlawful.
(Pen. Code, 88 319, 320, 321.) Such solicitations were sent to
at | east seven residents of Nevada County. These solicitations
al l ow the ganbler to pay by choosing one of several credit cards
such as American Express, MasterCard, Access, EuroCard, VISA, or

D ners.



The All eged Victins

O the seven witnesses who purportedly received the
solicitations, only three bought lottery tickets.l Margaret
Larue was 84 years old and resided in a conval escent hone. \Wen
John Larue, her son and conservator, discovered his nother had
pur chased over $10,000 worth of chances in foreign lotteries
usi ng her VI SA bank card, he conplained to his nother’s bank and
$9,500 in charges were reversed. O course, John Larue was
i nconpetent to testify to his nother’s state of m nd when she
purchased the tickets and to what factors notivated her to play.
Janet Berliner purchased lottery tickets a couple of tinmes by
check; there is no evidence in the record that the presence of
the VISA mark on the solicitation influenced her in any way.
Victory Daniels, who had participated in foreign lotteries or
sweepstakes 500 to 1,000 tinmes in the 20 years precedi ng her
deposition, had only recently obtained bank cards and “barely
used” themfor lotteries or sweepstakes. She testified at her
deposition that the presence of the VISA nane as a paynent
option | ooked “inpressive” and gave the solicitations the
appear ance of |egitimnmacy.

The others did not purchase any lottery tickets. 1In fact,
the lead plaintiff did not recall if he had ever received a

solicitation. Janes Huth had no recollection if any of the

1 The trial court struck the declaration of witness Helen E
Harte because she resides in Florida and received and responded
to lottery solicitations only in Florida, not in California.



solicitations he received contained the VISA mark, and he woul d
have ignored it if they had. He owned no credit cards. Anita
Wal d- Tuttl e tossed the five solicitations she received in the

| ast 10 years into the recycle bin. Foyal Sneed received
solicitations from Germany, but he, like the others, never
bought a ticket and did not claimthe VISA mark had infl uenced
himin any way.

The All eged W ongdoer

Plaintiff, in his role as private attorney general, filed
the underlying action in February 1999, namng only VISA as a
defendant. VISA, however, did not issue a bank card to any of
plaintiff’s witnesses. |Indeed, VISA does not issue bank cards
to consuners. Nor does VISA charge consuners fees for its
services or contract with nmerchants to display the VISA nark or
to accept VISA bank cards. Sinply put, VISA has no contractua
relationship with consuners or nerchants. Its relationship is
with its nenbers, autononous financial institutions.

VI SA provides a nediumfor interchange and settl enent anong
the financial institutions that lend to consuners and transfer
funds to nmerchants. VISA is an international organization of
over 20,000 autononous financial institutions |located in
240 countries and territories. Through its worldw de conputer
system VISA acts as a cl earinghouse for credit, debit, and
funds transfer transactions anong its nenber financial
institutions. It processes over 2,700 transactions every second
during its peak season and is capable of handling transactions

denom nated in 160 currencies. At the time of the hearing on



the notion for summary judgnent, over 14 mllion businesses
wor | dwi de accepted VI SA paynents.

VI SA enters into contractual relationships with nmenber
financial institutions, authorizing themto use the VI SA paynent
system and the VI SA mark. “Acquiring” nmenber institutions then
enter into separate contracts with nerchants to display the VISA
mark and to accept, in lieu of cash, VISA bank cards as a form
of paynment. “lIssuing” nenber institutions enter into contracts
wi th consumers whereby consuners obtain their VISA bank cards.
VI SA does not set the interest rate or any of the terns and
conditions of the consumer’s card. It does, however, publish
operating regul ations that govern each nmenber institution's
participation in the VISA paynent system Those regul ati ons do
not permt the use of the VISA mark or services in a manner
prohi bited by applicable | aw and specifically prohibit any
merchant fromindicating or inplying that VISA endorses any
goods or services.

As a consequence, VISA is not involved either in
transferring funds to merchants or in billing cardhol ders. Nor
does VI SA receive any fee fromeither the cardhol der or the
mer chant involved in a particular transaction.

The Foreign Lotteries

Plaintiff does not contend that VISA either knew about or
facilitated the solicitation mailings. |In fact, plaintiff
adm tted VI SA was not involved in the preparation or
distribution of the solicitations. The thrust of plaintiff’'s

action is that VISA once |earning of the paynent option



provided in the solicitations, should have done nore to stop the
solicitations containing its nark.

VI SA submtted evidence to denonstrate ongoi hg cooperation
with law enforcenent in investigating illegal conduct involving
t he use of bank cards, including investigations of lottery
busi nesses when they engage in unlawful activities. 1In reply,
VI SA provi des sonme poi gnant exanples as follows: “[1]n Cctober
of 1997, Visa participated in an investigation in cooperation
with U S., Canadian and Australian | aw enforcenment into a
business calling itself ‘SL Marketing.” [Citations.] After it
was determ ned that this nerchant was | aundering sales drafts
for an illegal Canadian |ottery business, Pools International,
Visa worked with the merchant’s bank in Australia to term nate
SL Marketing’ s account, and eventually the nerchant was shut
dowmn. [Citations.] Simlarly, in March through May of 1997,

Vi sa cooperated with the Federal Trade Conm ssion in

i nvestigating another nerchant, ‘ATMS or ‘Wofter,’ that was

| aundering drafts for Canadian |lottery tel emarketers.
[Ctations.] The information gathered by Visa as part of this
investigation - including identifying the principals behind the
schenme - was passed on to the FTC, which filed for injunctive
relief and eventually reached a settl enent permanently

prohi biting the merchant fromproviding credit card processing
for any other business. [Citations.] [f] Visa also assisted
the U.S. Custons Service and several state attorneys general in
1995 and early 1996 in their investigation (dubbed ‘Project

Rai nbow ) of Canadian tel emarketers that were selling Canadi an



and Australian lottery tickets to U S. cardhol ders, and then

| aundering the drafts through U.S. nerchants. [Citations.]
Wrking with | aw enforcenent and Visa s Canadi an group nenber,
Vi sa Canada Association, Visa secured information vital to the
i nvestigation and prosecution of the telemarketers - including
t he nanes of conpanies and principals involved in the schene,
and the banks and consuners they had victimzed - and succeeded
in closing the | aundering U S. nmerchants down.”

Plaintiff cited the sanme evidence but drew a different
inference. Plaintiff suggests that VISA s invol venent indicates
conplicity, not cooperation. He argues that VISA did not send
any cease and desist letters to nerchants until five nonths
after the conplaint in this case was filed. Mreover, according
to plaintiff, VISA has not been proactive in protecting the use
of its mark.

The Communi cati ons Expert

Plaintiff asked his conmunications expert to render his
opi nion as to whether the presence of the VISA trade nanme or
| ogo increases the |ikelihood that a reasonabl e reader of a
lottery solicitation will participate in the |ottery and whet her
the trade nane or logo legitimzes the lottery. This expert
opined that the VISA card is seen as “a ticket to the good
life.” Therefore, according to “classical conditioning theory
and research,” the trade nanme and | ogo are functiona
equi valents to the use of positive adjectives to favorably
di spose the reader to buy a lottery ticket. Use of a ticket to

the good life legitimzes the lottery.



The expert al so enphasi zed that the presence of the VISA
trade nanme or | ogo unconsciously encourages readers to
participate. He provided the results of a sophisticated study.
“For exanple, researchers have exposed subjects to photographs
of happy and or sad faces for extrenely brief durations. These
exposures are so short that subjects cannot recall having seen
the faces. Nonetheless, ratings of initially neutral stinmuli
(Chi nese ideographs) made after sublimnal exposure to happy
faces are nore positive, while ratings of initially neutral
stimuli nade after exposure to sad faces are negative.” In
ot her words, the presence of the ticket to the good life
provokes a happy face and, in this case, a happy ganbl er.

The Conpl ai nt

The conpl ai nt all eges four causes of action. In the first
cause of action for false and/or m sl eadi ng advertising (Bus. &
Prof. Code, 8§ 17500 & 17535),2 plaintiff alleges that VISA
aut hori zes nmerchant accounts that, in turn, allow the VISA | ogo,
trademark, and trade nane to be used to solicit California
consuners to purchase chances of entry in foreign lotteries.
The use of the VISA | ogo, tradenmark, and trade nane fal sely
advertises the lotteries as legitimte and m sl eads the consuner

to purchase chances based on the VI SA endorsenent.

2 Al further statutory references are to the Business and
Pr of essi ons Code unl ess ot herw se i ndi cat ed.



In the second cause of action, plaintiff asserts that
VI SA"s conduct constitutes unfair business practices in
viol ati on of section 17200.

In the third cause of action, plaintiff seeks to enjoin
VI SA's all eged unl awmful conduct. He asserts that VISA's acts
“in allowing the use of their |ogos, tradenanes, and tradenarks
in connection with such lotteries and in facilitating and
profiting by the conduct of such lotteries constitute aiding,
assi sting, maintaining, endorsing, legitimzing, pronoting and
receiving a portion of the consideration fromthe mai ntenance of
illegal lotteries within the State of California prohibited by
California Penal Code Sections 319 through 328.”

Whereas the third cause of action asks the court to enjoin
t he unl awful conduct and to restore the noney received by VI SA
to those who purchased lottery tickets, the fourth cause of
action seeks forfeiture of the nonies received by VISAto the
state. There is a prayer for attorney fees.
The Ruling

The trial court rejected plaintiff’s allegations of actua
or ostensible agency as well as agency by ratification. The
court al so concluded there had been no unfair conpetition as a
matter of law. The court explained: “There are approxinately
14, 000, 000 nerchants authorized to use the Visa paynent system
and logo. There are mllions of transactions per day. As a
matter of law, the fact that a few of those nerchants are
operating illegally does not inpose liability on Visa because

t hose nerchants use the Visa logo in their mailings so that



consuners nmay charge their purchases through the Visa paynent
system \When conparing the use of the paynent system and | ogo
by a few unscrupul ous nerchants to enabl e consuners to charge
illegal lottery purchases agai nst the reasons, justifications
and notives of Visa, the utility of defendants’ conduct
out wei ghs the gravity of harmto the alleged victins. As a
matter of law, Visa's conduct is not ‘unfair’ within the meaning
of the unfair conpetition [aw.”

Mor eover, the court held that although the scope of
l[iability under the unfair conpetition statutes was broad, it
was not so broad “that liability is properly inposed on Visa
based on the facts that Visa states consuners consistently

choose Visa over other credit cards, advertises itself ‘as a
trusted seal of approval’ to increase consuner confidence in

Vi sa nerchants, urges nmerchants to utilize the Visa system and
to display the Visa | ogo, and authorizes use of its |ogo by

mer chants.”

Finally, the court rejected plaintiff’s theory that VISA
had ai ded and abetted the foreign nmerchants by failing to stop
the solicitations. The court held: “Aiding and abetting
requires proof of rendering aid with an intent or purpose of
either commtting, encouraging, or facilitating comm ssion of
the target offense. This requires knowingly aiding with guilty
knowl edge. The nere facts that Visa licenses its | ogo and mark
to menber institutions and they in turn allow nerchants to

utilize the mark, even coupled with know edge by Visa that sone

of the merchants using the mark are conducting ill egal

10



activities, do not equate [to] aiding and assisting.” Judgnent
was entered for VISA
DI SCUSSI ON
I

Plaintiff, presented with the factual obstacles that VISA
did not hel p prepare or know about the inclusion of its |ogo and
paynent option on the solicitations, asserts a circul ar agency
t heory whereby the merchants are VISA's agents and VISA itself
is the agent of the menber institutions. His argunment is
fatally flawed on any nunber of grounds.

We need go no further than to remind plaintiff that his
unfair practices claimunder section 17200 cannot be predicated
on vicarious liability. “The concept of vicarious liability has
no application to actions brought under the unfair business
practices act.” (People v. Tooney (1984) 157 Cal.App.3d 1, 14
(Tooney).) A defendant’s liability nmust be based on his
personal “participation in the unlawful practices” and
“unbridled control” over the practices that are found to violate
sections 17200 or 17500. (157 Cal.App.3d at p. 15.) Unlike
M . Tooney, VI SA exercised no control over the preparation or
distribution of the solicitations, nor did it have any
relationship with the nmerchants who did.

Plaintiff’s nultiple theories of agency fare no better as a
matter of fact or as a matter of law. W, of course, hunt only
for triable issues of fact in order to determ ne whether the
summary judgnment was properly granted. (Union Bank v. Superior

Court (1995) 31 Cal.App.4th 573, 579.) As the trial court

11



repeated many tines, there are no disputed factual issues. Wen
the essential facts are not in conflict and the evidence is
susceptible to a single inference, the agency determnation is a
matter of law for the court. (Violette v. Shoup (1993)

16 Cal . App.4th 611, 619.)

There is no actual agency. Plaintiff presented no evi dence
of any agency agreenent between VISA and the lottery merchants,
and while VI SA does contract with nmenber financial institutions,
plaintiff points to no provision establishing an agency
rel ati onshi p.

Nor is there evidence that VISA exercised a right to
control the lottery nmerchants so as to create an agency by
conduct. (G slaw v. Southland Corp. (1992) 4 Cal.App.4th 1284,
1288 (Cislaw).) The evidence, in fact, was to the contrary.

VI SA does not approve nerchants, does not endorse their
activities, does not authorize any particul ar nmerchant
transactions, and has no say whatsoever in how the nerchants
operate their day-to-day businesses. |Indeed, the unrefuted

evi dence shows that VISA has no regular, direct dealings at al
with any of the nerchants. VISA nerely nmakes avail able a
paynent systemto nmenber financial institutions, which nmerchants
can use, and adjusts credit transactions anong those nenbers.

Plaintiff argues that VISA delegates its authority over its
trademark to its nmenber institutions and relies on those
institutions to nonitor the legality of the nerchants’
enterprises. Again, the lawis clear and dispositive. A

trademark owner’s grant of perm ssion to another to use the

12



owner’s mark, conmbined with efforts to “police” such use, do not
make the user the agent or internediary of the owner. (G slaw,
supra, 4 Cal.App.4th at p. 1296.) The owner nay retain
sufficient control to protect and maintain its interest in the
mar kK wi t hout establishing an agency rel ati onshi p.

Plaintiff insists that VISA cloaks its nerchants with
ostensible authority by allowing themto pronote the foreign
|otteries. But ostensible authority nust be based on the acts
or declarations of the principal and not solely upon the agent’s
conduct. (Kaplan v. Coldwell Banker Residential Affiliates,

Inc. (1997) 59 Cal.App.4th 741, 747 (Kaplan).) In Kaplan, a
superior court judge, who was a sophisticated real estate

i nvestor, did business with what he thought was Col dwel| Banker.
In fact, the broker was an independent contractor, but the judge
failed to notice the small print disclainer displayed beneath
the prominently featured “Col dwel | Banker” sign. The Court of
Appeal found, in reversing a sunmary judgnment for Col dwel |
Banker, there were triable issues of fact as to whether the

br oker was an ostensi ble agent of Col dwell Banker, the
franchiser. (I1d. at p. 748.)

Here, plaintiff offered no evidence to give rise to a
reasonabl e i nference of ostensible authority for a nerchant to
act on its behalf. There is no evidence that VISA s Internet
Wb site, its advertisenents, or any other representations
contained a single reference to foreign lotteries or could be
construed as an endorsenent of the nerchants’ ability to

represent VISA. Wiile plaintiff relies on VISA' s genera

13



advertising pronoting the nmerits of the VISA paynent system we
agree with the trial court that such advertisenent does not
rai se a reasonabl e i nference of ostensible agency.

Even if VISA did nothing to create an agency before the
solicitations were mailed, according to plaintiff, it
establ i shed an agency relationship by ratifying the endorsenent
after the solicitations were nailed and received. Plaintiff
mai ntai ns that VISA knew its | ogo was bei ng used, derived
financial gain fromthe exploitation, and did little to stop the
foreign nerchants fromcontinuing to use the | ogo and accept
VI SA paynents. Again, plaintiff distorts the law and the facts.

A principal cannot ratify the act of the alleged agent,
unl ess the “agent” purported to act on behalf of the principal.
(Watkins v. Cemer (1933) 129 Cal.App. 567, 570-571.) Hence,
here the merchants woul d have had to purport to act for VISA and
not for their own benefit. The mere display of the VISA | ogo,
trade nane, or trademark is sinply not enough to establish an
agency by ratification. The foreign nmerchants did not purport
to act for VISA.

Moreover, we reject plaintiff’s twisting of the facts to
fit the requirenent that the purported principal ratifies an
agent’ s conduct and thereby creates an agency by ratification by
accepting the benefits of the illegal lottery transactions
carried out through its system Any such benefit is too renote
to constitute ratification. VISA received fees from adjusting

credit transactions anong nmenber financial institutions, not

14



from merchants or custonmers engaged in any particul ar
transacti on.

The trial court also rejected plaintiff’s notion that VISA
sonehow ratified the transactions by bel atedly sendi ng beni gn
cease and desist letters and cooperating with | aw enforcenent
i nvestigations. VISA s cooperation does not translate into
ratification.

In essence, plaintiff ascribes vicarious liability to VISA
for its failure to police mllions of nerchants who all ow
paynment with a VI SA bank card. While such expansive
responsibility may be plaintiff’s idea of needed social policy,
he fails to present evidence of any viable theory of agency. In
t he absence of sufficient evidence to raise a genuine triable
i ssue of fact, his lawsuit fails, along with his m sgui ded
noti on of consumerism

Il

The trial court aptly summed up the renmai nder of our
opi nion. “Absent an agency rel ationship between Visa and Vi sa
merchants, there is little basis for contending Visa is liable
for violation of the anti-lottery crimnal statutes or the
unfair conpetition law.” W, however, would change “there is
little basis” to “there is no basis.” Plaintiff sinply fails to
of fer any evi dence of either wongdoing or intent.

Section 322 of the Penal Code provides that “[e]very person
who aids or assists, either by printing, witing, advertising,
publ i shing, or otherwise in setting up, managi ng, or draw ng any

lottery, or in selling or disposing of any ticket, chance, or

15



share therein, is guilty of a m sdeneanor.” To establish aiding
and abetting liability under Penal Code section 322, plaintiff
must show that VISA affirmatively participated in the lottery
busi nesses’ activities with the intent to facilitate them In
order to be held as an “acconplice,” a person nust have

“knowi ngly aided” a lottery venture with “guilty know edge” of
the schenme to set up the lottery. (People v. Jones (1964)

228 Cal . App. 2d 74, 95.) Know edge of, or failure to prevent, a
crime is not sufficient to establish aiding and abetting
l[iability. (People v. Durham (1969) 70 Cal.2d 171, 181.)

Two cases are anal ogous. Kools v. Gtibank, NNA (S. D.NY.
1995) 872 F. Supp. 67 involved an issuing bank’'s liability to an
undi scl osed principal for a letter of credit. The court held
that the purported principal had no standing to sue the bank.
The court’s rationale is useful for our purposes. The court
hel d that the issuer “remains immune fromall ‘responsibilities
to police the underlying transaction.” . . . The issuing bank
concerns itself only with the applicant’s financial reliability,
and it is on this basis alone that the bank becones involved in
a transaction. For a bank to be |liable even potentially to
undi scl osed principals would force it to investigate the
background of other entities or persons. Forcing an issuing
bank into this investigative role would conflict with the goals
of increasing the efficiency of conmercial transactions, and
[imting the liability of issuing banks.” (ld. at p. 72.)

Peopl e v. Brophy (1942) 49 Cal. App.2d 15 (Brophy) brings us

into the crimnal arena. |In Brophy, Earl Warren, then the

16



California Attorney Ceneral, requested a tel ephone conpany to
di sconti nue service to a custonmer who furnished information to
bookmaki ng establishnments through the use of the tel ephonic
equi prent furni shed by the tel ephone conpany. (ld. at pp. 19-
20.) The court squarely held, albeit in a different context,
that the tel ephone conpany could not be classed as an ai der and
abettor to violation of the | aws agai nst booknaking in the
state. (Id. at p. 33.) “Sinply because persons who received
information transmitted over the tel ephone facilities were
enabl ed as a result of such information, if they were so
inclined, to commt unlawful acts, does not nake the tel ephone
conpany a violator of the crimnal laws.” (lbid.)

The sane is true here. VISA was nerely the conduit. The
availability of its paynment system does not expose it to
crimnal liability as an aider and abettor. Nor are there any
facts to give rise to a reasonable inference that VISA knew of
the unlawful solicitations, facilitated their distribution, or
in any manner “rendered aid with an intent or purpose of either
comm tting, or of encouraging or facilitating,” violation of the
antilottery penal statutes of this state. (People v. Beeman
(1984) 35 Cal.3d 547, 551.)

11

Plaintiff accuses VISA not only of violation of the
crimnal |law as an aider and abettor, but also of unfair
busi ness practices as proscribed by sections 17200 and 17500.
Section 17200 authorizes injunctive and other equitable relief

agai nst any “fraudul ent business act or practice” or “m sleading
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advertising.” Section 17500 nmakes it unlawful for “any
person . . . with intent directly or indirectly to di spose of
real or personal property or to performservices” to “make or
di ssenm nate or cause to be made or di sseni nated” any statenent
“concerni ng any circunstance or matter of fact connected with

t he proposed performance or disposition” of the property or
service “which is known, or which by the exercise of reasonable

care should be known, to be untrue or m sl eading . In
short, plaintiff accuses VISA of fraud and fal se adverti sing.

Wthout the help of vicarious liability, plaintiff again
meets an insurnountable hurdle. He attenpts to ascribe
liability for fraud and fal se advertising based on VISA s
om ssion rather than commi ssion. He seeks to inpose liability
on VI SA because it failed to stop lottery merchants from
improperly using its mark and because its mark allegedly inplied
to consuners that the merchants’ statenents were true. But
plaintiff concedes that VISA itself played no part in preparing
or sending any “statenent” that m ght be construed as untrue or
m sl eadi ng under the unfair business practices statutes. Hence,
there can be no civil liability for unfair practices.

Moreover, the lawis clear that even if VISA allowed the
merchants to use its |logo, trade nane, or trademark, it would
not be liable for false advertising. There is no duty to
investigate the truth of statenents nmade by ot hers.

(McCul l och v. Ford Deal ers Advertising Assn. (1991)
234 Cal . App. 3d 1385, 1391; Walters v. Seventeen Magazi ne (1987)

195 Cal . App. 3d 1119, 1122.) The use of such a mark does not
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constitute an endorsenent. (New Kids on the Block v. New
Arerica Pub., Inc. (9th Cr. 1992) 971 F.2d 302, 308-309.) W
accept VISA's apt conclusion. “[Plaintiff’s] argunment that Visa
shoul d be subject to liability for a lottery nerchant’s

unaut hori zed use of its mark on a solicitation mailed into
California distorts state fal se advertising | aws beyond
recognition and woul d i npose a significant, unprecedented burden
on Visa. Indeed, for a court to inpose liability in this

context, and to require Visa sonehow to police each and every

comuni cati on made by the mllions of nerchants displaying its
| ogo or mark, would have a substantial chilling effect on all
paynent systenms . . . by inposing debilitating costs and

i mproperly shifting | aw enforcenent functions to private
entities.”

Because we conclude that VISA's failure to act does not
anount to an unfair business practice, we need not address
plaintiff’s argunent that reasonable California consuners were
likely to be deceived by any lottery nerchant’s nom native use
of the VISA mark on lottery solicitations. Neither the
comuni cati ons expert nor the w tnesses’ vague assertions about

what they believed can create liability where there is none.3

3 Plaintiff conplains that the trial court disregarded the
decl aration of a resident of Florida. The court found her
declaration irrelevant to the issues raised in the California
l[itigation. W need not consider plaintiff’s claimof error
because, as we explain above, we can find no unfair business
practice by VISA whatever consuners may or may not have
bel i eved.
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VISA's liability turns on its own conduct, not what hypothetical
or m sgui ded consuners m ght have believed when they saw t he
VI SA mar k.

Finally, we, like the trial court, reject plaintiff’s
all egation that any reference to the VISA paynent system as a
“seal of approval” constitutes fal se and m sl eadi ng adverti si ng.
The reference to a “seal of approval” cannot be divorced from
the context in which it is used. In VISA s advertising and on
its Internet Wb site, VISA states that the VI SA paynent system
can be seen as a “seal of approval” that nenber institutions
“can use as a platformto neet their objectives for increasing
consumer confidence, enhancing custoner rel ationships and
ultimately driving usage in new markets.” In this context, the
statenment is neither fal se nor m sl eadi ng because nmenber
institutions may enhance their rel ationships with customers by
becom ng a nenber of the VISA system

In closing, we remind plaintiff that his causes of action
under sections 17200 and 17500 are both prem sed on the
fundamental principle that a business practice is unfair.
“‘*[T] he determ nation of whether a particul ar business practice
is unfair necessarily involves an exanm nation of its inpact on
its alleged victim balanced agai nst the reasons, justifications
and notives of the alleged wongdoer.”” (Schnall v. Hertz Corp
(2000) 78 Cal.App.4th 1144, 1167.) Plaintiff’s lawsuit is
conceptually and factually flawed quite sinply because he fails
to denonstrate an unfair practice. There is little evidence

that any California consuner has been victimzed. |In fact, the
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record denonstrates just the opposite. Margaret Larue, the only
el derly, vul nerable woman purportedly harmed by VI SA's paynent
option, was actually better off for having used her VISA card.
Had she witten a check or paid by noney order, she woul d have
| ost $10, 000, but because she used her VI SA card, her bank
refunded $9, 500.

Plaintiff offers no evidence that VI SA entertained any
wrongful notives. Indeed, VISA did nothing to advertise its
| ogo on the solicitations and cooperated with | aw enforcenent in
curbing the practice. The worst that can be said is that it did

not take nore aggressive corrective steps to curtail the use of

its mark on the solicitations. Gven the mllions of merchants
that use the VI SA paynent system and the mllions of
transactions it processes daily, we are unwilling to foist upon

VI SA the onerous role of the global policeman plaintiff seens to
think it should be.

The judgnent is affirned.

RAYE , J.

W& concur:

SCOTLAND , P.J.

DAVI S , J.
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Filed 1/31/02
CERTI FI ED FOR PUBLI CATI ON

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

(Nevada)
PAUL R EMERY, JR., C036193
Plaintiff and Appell ant, (Super. Ct. No. 61581)
V. CORDER CERTI FYI NG OPI NI ON

FOR PUBLI CATI ON
VI SA | NTERNATI ONAL SERVI CE
ASSCCI ATI ON et al .

Def endant s and Respondents.

APPEAL from a summary judgnent of the Superior Court of
Nevada County, John Darlington, Judge. Affirmed.

Law O fice of Richard Ellers and Richard F. Ellers for
Plaintiff and Appell ant.

Legal Strategies G oup, Joshua R Floum Tinothy R Cahn
and Ariela F. St. Pierre for Defendants and Respondents.

THE COURT:

The opinion in the above-entitled matter filed on
January 8, 2002, was not certified for publication in the

O ficial Reports. For good cause it now appears that the
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opi ni on shoul d be published in the Oficial

or der ed.

FOR THE COURT:

SCOTLAND

DAVI S

RAYE

P. J.
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Reports and it

is so



