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Fol | owi ng a unani nous defense verdict by a jury in this
personal injury case, the trial court granted a newtrial to
plaintiff Antonio Garcia, a mnor represented by guardi an ad
litem Matt hew Trezza, on the ground that defense counsel

comm tted m sconduct in closing argunent to the jury. Defendant



Rehrig International, Inc. (Rehrig) appeals fromthe order
granting a newtrial, contending (1) there was no inpropriety by
defense counsel; (2) plaintiff waived any inpropriety by failing
to make a proper objection; and (3) any irregularity in closing
argunment was harml ess because, anong ot her reasons, the trial
court erroneously deni ed defendant’s earlier notion for nonsuit.1
W agree with the final point and shall reverse the order
granting a new trial.

In arriving at this disposition, we respectfully disagree
wi th Kai ser Foundation Hospitals v. Superior Court (1967) 254
Cal . App. 2d 327, which held that the doctrine of collatera
estoppel did not preclude the claimof a mnor daughter for
wrongful death, based on nedical mal practice, even though a jury
had previously found no liability by defendants in the nother’s
action for medical mal practice based on the sanme facts.

FACTUAL AND PROCEDURAL BACKGROUND

Thi s appeal involves the second trial at which defendant
has been found not |iable, by unaninous jury verdict, for
negl i gence, design defect, or failure to warn of a defective
product arising fromthe sanme incident.

On Septenber 15, 1994, at around 9:30 p.m, three-year-old
Antonio Garcia fell out of a shopping cart at the Food-4-Less
grocery store in Yuba Cty, while shopping with his parents and

two brothers, ages two and one. As described by Antonio’ s

1 An order granting a new trial is expressly appeal abl e under
Code of Civil Procedure section 904.1, subdivision (a)(4).



father, Antonio was riding in the large grocery part of the cart
bei ng pushed by his father, because his brother Christopher was
in the seat of that cart, while his other brother was in the
seat of the cart being pushed by his nother. At the check- out
counter, Antonio stood up in the cart and tried to reach gum on
the candy rack. At the sane tinme, Christopher tried to get out
of the seat. Antonio fell out of the cart while the father was
restraining his brother.

Antoni o and his parents sued defendant Rehrig, the
manuf act urer of the shopping cart, upon negligence and products
liability theories. Antonio s claimwas dism ssed w thout
prej udi ce because the extent of his injuries had not been
ascertained, and the parents’ claim (which is not at issue in
this appeal) proceeded to trial (Garcia lI). |In February 1997
the jury in Garcia | returned a unaninous verdict in favor of
def endant, finding there was no negligence, product defect or
failure to warn on defendant’s part. Judgnent was entered on
t he verdict and becane final.

In 1997, Antonio, through a guardian ad litem brought this
suit agai nst defendant Rehrig, alleging negligence and products
liability theories of failure to warn of the danger of the cart
and failure to install seatbelts (on the theory devel oped at
trial that if Christopher had been restrained by a seatbelt, the
father woul d have been free to restrain Antonio fromfalling).
The conpl ai nt al so sought punitive danages; that clai mwas
bi furcated. Defendant noved for nonsuit on the grounds the

verdict in Garcia | collaterally estopped this suit (Garcia Il).



The trial court denied the notion. Garcia Il proceeded to a
jury trial in Cctober 2000.

The evi dence adduced at trial included an adm ssion by the
father that he knew before the accident that it was dangerous
for Antonio to be standing up in the cart. The father also
testified there was no problemw th the operation of the cart
itself. The cart bore a “pictogranf warning, depicting a child
standing in the basket and a child hangi ng on the basket with an
“X” drawn through the picture. A defense expert opined the
acci dent occurred because a child was permtted to stand up in
t he basket area of the cart. He opined a seatbelt in the seated
portion would not have prevented the accident, because Antonio
was not in the seat area of the cart; rather, he was in the
basket area of the cart. The jury saw a vi deot aped deposition
of plaintiff’s expert, who opined a seatbelt would have
prevented the accident, because had Christopher been restrained
by a seatbelt, the father would have been free to stop Antonio
fromfalling. Plaintiff’s expert opined the cart was dangerous
and further indicated he did not think the father appreciated
t he danger before the accident (despite the father’s adm ssion
that he did).

The jury in Garcia Il unaninmously returned a verdict in
favor of defendant, finding there was no negligence, no design
defect, and no failure to warn.

Plaintiff then filed a notion for new trial on various
grounds including irregularity in the proceedi ngs and error of

| aw, based on an allegedly inproper statenment by defense counsel



to the jury in closing argunent, to which plaintiff’s counsel
obj ected, in which defense counsel argued that the only reason
def endant was sued was that it was a “Deep Pocket.”2 Defendant
opposed the notion for new trial.

The trial court granted plaintiff’s notion for newtrial on
the ground that the “deep pocket” argunent of defense counse
constituted prejudicial msconduct.

Def endant appeals fromthe order granting a new trial.

DI SCUSSI ON

| . Standard of Revi ew

“Atrial court has broad discretion in ruling on a notion
for a newtrial, and there is a strong presunption that it
properly exercised that discretion. ‘“The determination of a
notion for a newtrial rests so conpletely within the court’s
di scretion that its action will not be disturbed unless a
mani f est and unm st akabl e abuse of discretion clearly appears.”’
[Citation.]” (People v. Davis (1995) 10 Cal.4th 463, 524.)

“M sconduct of counsel as a ground for new trial presents a
matter primarily commtted to the trial court. [Ctation.] The
j udge who presides over the trial, who hears the testinony and
t he argunents, and whose own experience gives hima fine sense

of the general atnosphere of trial proceedings, is in a far

better position than appellate judges to evaluate the effect of

2 Other grounds stated in the notion are not at issue on appeal .



di sputed argunment.” ( Henninger v. Southern Pacific Co. (1967)
250 Cal . App.2d 872, 881.)

However, article VI, section 13 of the California
Constitution provides: “No judgnment shall be set aside, or new
trial granted, in any cause, on the ground of m sdirection of
the jury, or of the inproper adm ssion or rejection of evidence,
or for any error as to any matter of pleading, or for any error
as to any matter of procedure, unless, after an exam nation of
the entire cause, including the evidence, the court shall be of
the opinion that the error conplained of has resulted in a
m scarriage of justice.”

“[T]he trial court is bound by the rule of California
Constitution, article VI, section 13, that prejudicial error is
the basis for a newtrial, and there is no discretion to grant a

new trial for harmess error. [CGtation.] The grant of
a newtrial for harmess error violates the constitutional

provi sion and wastes judicial tinme and resources to no purpose.
[] Accordingly, the order granting a newtrial is valid only
if prejudicial error occurred at the trial.” [CGtation.]”
(Garcia v. County of Los Angeles (1986) 177 Cal. App.3d 633,
641.)

1. Effect of Nonsuit Ruling on New Trial O der

A. Def endant May Contest the Propriety of the Denial of

lts Nonsuit Mbdtion

For purposes of this appeal, we shall assune without
deciding that the trial court was within its discretion in

determ ning that defense counsel’s closing argunent to the jury



was i nproper and prejudicial, and that a newtrial was justified
on that basis. Nevertheless, since the constitutional

requi renent of prejudice applies to the trial court’s

determ nation of a newtrial notion (Garcia, supra, 177
Cal . App. 3d at p. 641), any error or irregularity in closing
argunment was necessarily harmless if defendant was entitled to a
j udgnent of nonsuit which woul d have taken the case fromthe
jury.

In its opening brief on appeal, defendant argues that even
if error occurred during closing argunment, it was harnl ess
because defendant had earlier established its entitlenent to
nonsuit on coll ateral estoppel grounds (on the theory that
plaintiff was bound by the prior defense verdict finding no
l[iability in the suit brought by his parents) but the trial
court erroneously denied nonsuit.

In his respondent’s brief, plaintiff does not respond on
the nerits but nerely argues (without citation of any authority
ot her than Code of Civil Procedure section 904.1) that
defendant’s notice of appeal fromthe new trial order precludes
def endant from arguing about the earlier interlocutory ruling on
the nonsuit notion, because the notice of appeal does not refer
to the nonsuit ruling.

Rule 1(a)(2) of the California Rules of Court provides in
pertinent part: “The notice [of appeal] is sufficient if it
identifies the particular judgnment or order being appeal ed.”
Thus, as a general rule, “a notice specifying a certain part of

t he judgnent brings up only that part of the judgment.



[Ctation.]” (In re Tracy Z. (1987) 195 Cal . App.3d 107, 112.)
However, as pointed out in defendant’s reply brief, a trial

court cannot grant a newtrial if error occurring during trial
was harml ess. (Garcia v. County of Los Angeles, supra, 177

Cal . App. 3d 633, 641; GCsborne v. Cal -Am Financial Corp. (1978) 80
Cal . App. 3d 259, 265-266.)

We agree with defendant that on this appeal fromthe grant
of a newtrial, defendant nay press its contention that any
irregularity in closing argunent was harnless, in that the case
never should have gone to the jury in the first place, because
the trial court should have granted defendant’s earlier notion
for nonsuit. This is an argunment that the notion for new trial
was erroneously granted. As such, the argunment nay be advanced
in an appeal fromthe order granting a new trial.

B. Background

On the last day of trial, defendant noved for nonsuit on
ground of collateral estoppel, arguing the issue of liability
had al ready been resolved in defendant’s favor in Garcia |l (the
suit by the minor plaintiff’s parents), and that resol ution was
binding on the mnor plaintiff, who was in privity with his
parents.

Plaintiff opposed the notion for nonsuit, arguing there was
no privity because the parents’ clains were for their own
enotional distress at witnessing their son’s fall. Plaintiff’s
opposition al so argued def endant was equitably estopped from

i nvoki ng col | ateral estoppel, because, according to plaintiff,



def endant had agreed that the mnor child s clains could proceed
to a jury determ nation

The trial court rejected plaintiff’s equitable estoppel
argunment in opposition to the nonsuit notion. The court
nevert hel ess deni ed defendant’s nonsuit notion because “I1’ m not
convinced that young Antonio [plaintiff] is in privity with his
parents. H's only connection with themis by birth. There s no
concept of some community property or an heir relationship, and
| would say as far as the law is concerned Antonio is as
separate fromthem as any stranger.”

C. Analysis

At the outset, we note that plaintiff makes no cl ai mthat
the trial court erred in its ruling that defendant was not
equi tably estopped from asserting the doctrine of collateral
estoppel. In the absence of such a claimby plaintiff, we wl]l
not assune the trial court erred on this point, because an order
of the trial court is presuned to be correct. (Denhamv.
Superior Court (1970) 2 Cal.3d 557, 564.)

Def endant contends it was entitled to nonsuit, and
therefore the trial court’s erroneous denial of nonsuit rendered
nonprejudicial any error or irregularity which occurred during
cl osing argunent, such that no new trial could be granted. W
agr ee.

A party will be collaterally estopped fromrelitigating an
issue if “(1) the issue decided in a prior adjudication is
identical with that presented in the action in question; and

(2) there was a final judgnent on the nerits; and (3) the party



agai nst whomthe plea is asserted was a party or in privity with
a party to the prior adjudication. [Citation.] This
requi renent of identity of parties or privity is a requirenent
of due process of law [Ctation.]” (Cemrer v. Hartford
| nsurance Co. (1978) 22 Cal.3d 865, 874, italics omtted.) “In
the context of collateral estoppel, due process requires that
the party to be estopped nust have had an identity or community
of interest with, and adequate representation by, the |osing
party in the first action as well as that the circunmstances nust
have been such that the party to be estopped shoul d reasonably
have expected to be bound by the prior adjudication.
[Citation.]” (Odemer v. Hartford Ins. Co., supra, 22 Cal.3d at
pp. 874, 875; accord, Evans v. Celotex Corp. (1987) 194
Cal . App. 3d 741, 745-746.)

Def endant argues the trial court erred in finding Antonio
to be a “stranger” to the first action. W agree.

Kai ser Foundation Hospitals v. Superior Court, supra, 254
Cal . App. 2d 327, an opinion authored by a pro-temjustice sitting
on Division Five of the Second Appellate District, held a m nor
daughter was not collaterally estopped fromrelitigating a
hospital’s liability in a suit for wongful death of her nother,
based on nedi cal mal practice, even though a jury had found no
liability in an earlier malpractice action by the nother against

the hospital based on the sanme facts.3 (ld. at p. 335.) Kaiser

3 In Kaiser Foundation Hospitals, the hospital petitioned for
review in the Suprene Court. That court denied review however,
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reasoned there was no privity between nother and daughter; the
cause of action for wongful death was not derivative in
character or a continuation of the cause of action the nother
had before her death. (ld. at p. 333.)

However, Kai ser Foundation Hospitals has been criticized by
ot her cases which held heirs were barred fromrelitigating the
liability of the defendant, who had prevailed in the decedent’s
prior personal injury action. (Brown v. Rahman (1991) 231
Cal . App. 3d 1458, 1462-1463 [Fourth Dist., Div. Three]; Evans v.
Cel otex Corp., supra, 194 Cal.App.3d 741, 745-747 [First Dist.
Div. Five].) “Kaiser . . . erroneously equated the concept of
privity with the existence of the sanme cause of action. Privity
is satisfied so long as the plaintiffs’ legal interests are
adequately represented in the prior action. Privity is not
def eat ed because the parties raise a different theory or cause
of action in support of their rights of recovery.” (Evans,
supra, 194 Cal.App.3d at p. 747; accord, Brown, supra, 231
Cal . App. 3d at p. 1463.)

As Brown notes, “In Aguilar v. Los Angeles County (1985)
751 F.2d 1089, the Court of Appeals for the Nnth Grcuit,
applying recent California lawin a diversity case, criticized
Kai ser, finding the case ‘reflects outdated notions of privity
under the California | aw of collateral estoppel. The concept of

privity “has been expanded . . . to a relationship between the

Chi ef Justice Traynor, Justice MConb, and Justice Burke voted
to grant review. (Kaiser Foundation Hospitals v. Superior
Court, supra, 254 Cal.App.2d at p. 335.)
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party to be estopped and the unsuccessful party in the prior
l[itigation which is ‘sufficiently close’ so as to justify the
application of the doctrine of collateral estoppel.”
[Citations.]’ (Id. at p. 1093.)” (Brown v. Rahman, supra, 231
Cal . App. 3d at p. 1463, fn. 7.)

We agree with Evans, Brown, and Aguilar, and we
respectfully decline to foll ow Kai ser Foundati on Hospitals.
Here, as argued by defendant, the liability issues to be
determned in Antonio’s case were identical to those actually
l[itigated and resolved in defendant’s favor in the lawsuit by
Antonio’s parents. W daresay that a five-year-old child (the
child s age at the tine of the first trial) ordinarily has no
cogni zabl e i ndependent interest in relitigating a liability
clai mthat has been determ ned adversely to his parents. Here,
the record tenders no circunstances that woul d make this case
i nordi nary. Defendant al so notes the sane attorney has
represented all three famly nenbers. (See Trevino v. Gates
(9th Cir. 1996) 99 F.3d 911, 923.)

We concl ude the parents adequately represented the mnor’s
interests in the prior action and the trial court erred in
determning privity was absent.

We concl ude the nonsuit should have been granted on the
ground of collateral estoppel as requested by defendant.
Consequently, the case never should have gone to the jury, and
any error or irregularity in closing argunent was necessarily
harm ess. The trial court should not have granted the notion

for newtrial. (Cal. Const. art. VI, § 13.)
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In reaching this conclusion, we enphasize that the prior
jury verdict (resulting in a final judgnment) in the parents’
case involved a determnation of no liability. An entirely
di fferent scenario would be presented if the prior jury had
found liability but no damages and we do not consider that
scenario in this case.

DI SPCOSI TI ON

The order granting a newtrial is reversed, and the cause
is remanded to the trial court with directions to enter judgnent
in favor of defendant. The parties shall bear their own costs

on appeal. (Cal. Rules of Court, rule 26(a).)

SI M5 , Acting P.J.
W& concur:
NI CHOLSON . J.
MORRI SON . J.
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