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Petitioner Richard Shaputis was sentenced to 15 years to life following a 1987

conviction for second degree murder.l Shaputis, now 69 years old, has remained in

prison for the past 18 years and has been an exemplary prisoner with an unblemished

1 Although this court reversed the original conviction and remanded the matter for
retrial, the jury in the second proceeding again convicted him of second degree murder.
(People v. Shaputis (May 21, 1991, D012507) [nonpub. opn.] at pp. 1, 4.)



record of rehabilitative progress. Nevertheless, the Board of Prison Terms (the BPT)2
found him unsuitable for parole at hearings conducted in 1997, in 2002, and finally in
2004. The most recent denial, challenged by the petition for writ of habeas corpus, was
based on the BPT's conclusion that Shaputis posed an unreasonable risk of danger to
public safety were he to be released from prison, even though the third party evaluations
have consistently concluded he posed a "low" risk of danger to the public were he
paroled.

Shaputis asserts the BPT's conclusion has no evidentiary support, and therefore
violates his due process right to parole. He argues the BPT's conclusion was improperly
based on the circumstances of his offense and his interpersonal skills prior to 1987, and
there is no evidence he poses a risk of danger in his current condition.

I
FACTS

A. The Offense

In 1987 a jury convicted Shaputis of the second degree murder of his wife, Irma,
and found true that he used a firearm in the commission of the offense. He was sentenced
to 15 years to life with the possibility of parole, plus a determinate two-year sentence for
the firearm use.

Shaputis and Irma had been married for 23 years and their relationship was

marked by domestic violence. Two years earlier, Irma complained that Shaputis had

2 Now known as the Board of Parole Hearings.



beaten her and cracked her ribs, and approximately 18 months earlier Shaputis had shot at
his wife when they had been drinking and arguing. Shaputis apparently beat Irma at least
two or three times per year and had threatened her with a knife. However, none of these
alleged events resulted in criminal charges.

On the night of the murder, Shaputis called 9-1-1 around 10:00 p.m. and stated he

had fought with his wife and killed her, but claimed it was an accident.3 When police
arrived at Shaputis's home, he emerged and surrendered without incident. When police
entered the house, they found Irma's body in the living room with a handgun lying
nearby. The autopsy report concluded Irma was killed some time between 8:30 p.m. and
12:30 a.m. and her death was caused by a single gunshot wound to the neck. The shot
had been fired from close range, possibly as close as two feet, and had entered the neck
between the junction of the neck and jaw. Death was apparently instantaneous. Shaputis
was a heavy drinker who became violent when intoxicated, and he had been drinking on

the night of the murder.

3 The BPT concluded the gun could not have been fired accidentally because the
hammer must be pulled back manually to a cocked position before pulling the trigger,
and there was a "transfer bar" to prevent accidental discharges. Although this
information is recited in the "Life Prisoner Evaluation Report" (LPER), prepared for the
2004 Parole hearing by correctional department counselors, the factual basis for the
conclusions in the LPER does not appear in the probation report filed in connection with
the 1987 conviction, and the source of this information is unclear.



B. Shaputis's Background

Shaputis's mother deserted the family when he was nine years old, and he raised
his siblings with the assistance of his grandparents. His father physically abused him.
Shaputis moved out of the home when he was 18 years old and began working.

Shaputis, who was married twice, had a substantial alcohol problem. His first
marriage lasted nine years and produced four daughters, of whom he was awarded
custody after the divorce. Shaputis subsequently married Irma and, although the
marriage lasted 23 years, it was marked by domestic violence. Additionally, in 1978
Shaputis pleaded no contest to a misdemeanor soliciting or engaging in a lewd act with
one of his daughters. Except for a 1975 "nonsupport" offense, the 1978 lewd act offense
with one of his daughters was the extent of his criminal record.

Shaputis's work history showed greater stability. He worked for SDG&E for
seven years, owned his own business for approximately 17 years, and worked for Bechtel
for the 13 years prior to the murder.

C. Shaputis's Performance in Prison

Shaputis's record during his 17 years of incarceration was impeccable. He has
been discipline-free for his entire term and his work record is unblemished. He fully
participated in all available AA and NA programs since 1991, and completed all
applicable therapy programs. He has the lowest classification score possible for a life-
term inmate, and has numerous commendations for his work, conduct and reform efforts

from prison staff.



II
HISTORY OF PROCEEDINGS

A. The 1997 and 2002 BPT Proceedings

Shaputis's minimum eligible parole date was in September 1998. At his first
parole hearing in 1997, the LPER prepared by his prison counselor for submission at the
1997 BPT hearing stated his "progress in state prison could best be described as
exemplary" and concluded Shaputis "would probably pose a low degree of threat to the
public at this time, if released from prison." The BPT denied parole, apparently based on
an unsuitability determination, and recommended he remain discipline free and
participate in self-help and therapy groups. At Shaputis's second parole hearing
conducted in 2002, the LPER confirmed he had remained discipline free and participated
in self-help groups, and again expressed the opinion (based on Shaputis's commitment
offense, his prior record, and his prison adjustment) that Shaputis "would probably pose a
low degree of threat to the public at this time if released from prison." The BPT again
denied parole, apparently based on an unsuitability determination, and again
recommended he remain discipline free and participate in self-help and therapy groups.

B. The 2004 BPT Proceedings

The Forensic Evaluations

Dr. Mura, a forensic psychologist, evaluated Shaputis's psychological condition
and submitted his report to the BPT in connection with Shaputis's 2004 parole hearing.
Dr. Mura's report stated Shaputis had feasible and appropriate plans for his life if granted

parole, and appeared very committed to maintaining his sobriety through continued



involvement with AA. When assessing Shaputis's risk for violence if paroled, Dr. Mura

concluded he presented a low risk for violence absent a relapse into alcoholism.4
The LPER, prepared by Shaputis's prison counselor for the 2004 BPT hearing,

again noted his exemplary prison record and that he had "fully adhered" to the BPT's

prior recommendations. The report again concluded, considering the commitment

offense, his prior criminal record, and his adjustment in prison, Shaputis would "probably

pose a low degree of threat to the public at this time if released from prison.">

The Determination

The BPT considered the materials presented, including the forensic evaluations,
and concluded Shaputis was not suitable for parole because he posed "an unreasonable
risk of danger to society or a threat to the public safety if released from prison." The BPT
cited two findings for this conclusion. First, the BPT found the commitment offense was

"carried out in an especially cruel and/or callous manner" and was "carried out in a

4 Mura's risk of violence assessment evaluated three elements: Shaputis's history
and background, his clinical presentation, and "management of future risk." Because
Shaputis's history of violence appeared intertwined with his alcoholism, Mura concluded
the risk based on this history was low absent a relapse into alcoholism. Shaputis's
clinical presentation showed some growth in insight and Mura believed this factor
evidenced a low risk for violence as long as he remained sober and involved in activities
that held his interest. Finally, Mura stated Shaputis's ability to handle future stress in a
nonviolent manner was also largely rooted in his ability to remain sober; Mura believed
Shaputis's prison record (e.g. his commitment to his AA program and his demonstrated
ability to comply with rules) and his current physical condition (a senior citizen with
chronic health problems that would limit concerns over acting out in inappropriate ways)
made Shaputis a low risk for future violence.

5 The Life Prisoner Evaluation Reports, prepared by Shaputis's prison counselors for
submission to his 1997 and 2002 parole hearings, expressed the same opinion that
Shaputis posed a low degree of threat to the public if released from prison.
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dispassionate and/or calculated manner" because the murder was committed at close
range with a single shot. Second, the BPT found Shaputis had a "history of unstable and
tremulous [sic] relationships with others" and had assaulted his wife.

B. The Habeas Proceedings

Shaputis petitioned the San Diego County Superior Court for a writ of habeas
corpus alleging the BPT violated his due process rights because its unsuitability
determination was not supported by the evidence and was therefore arbitrary and
capricious. The court denied the writ, concluding the BPT's decision was supported by
some evidence.

Shaputis then petitioned this court for a writ of habeas corpus. We issued an order
to show cause, the BPT filed a return, and Shaputis filed a traverse. Shaputis's petition
asserts the BPT's decision to deny parole because of its conclusion he posed an
unreasonable risk of danger violated due process because it was (1) contrary to the only
reliable evidence of his current dangerousness and (2) relied on findings unsupported by
any evidence.

1
LEGAL FRAMEWORK

A. Parole Suitability

Penal Code section 3041 provides the framework for parole decisions for
indeterminate life inmates. Subdivision (a) requires that, one year prior to the inmate's
minimum release date, the BPT meet with the inmate and "normally set a parole release

date" according to specified criteria. However, subdivision (b) provides that if the BPT



determines the inmate is not suitable for parole because "consideration of the public
safety requires a more lengthy period of incarceration," it need not set a release date. (In
re Dannenberg (2005) 34 Cal.4th 1061, 1078-1080.)

In making the section 3041, subdivision (b) suitability determination, the BPT is

charged with considering "[a]ll relevant, reliable information" (Cal. Code Regs., tit. 15,

§ 2402, subd. (b)),0 including the nature of the commitment offense and behavior before,
during, and after the crime; the prisoner's social history; mental state; criminal record;
attitude towards the crime; and parole plans. (§ 2402, subd. (b).) The circumstances

tending to show unsuitability for parole include that the inmate: (1) committed the

offense in a particularly heinous, atrocious, or cruel manner;’ (2) possesses a previous
record of violence; (3) has an unstable social history; (4) has previously sexually
assaulted another individual in a sadistic manner; (5) has a lengthy history of severe
mental problems related to the offense; and (6) has engaged in serious misconduct while
in prison. (§ 2402, subd. (c).) A factor that alone might not establish unsuitability for

parole may contribute to a finding of unsuitability. (§ 2402, subd. (b).)

6 All further references to section 2402 are to title 15 of the California Code of
Regulations, section 2402.

7 Factors that support the finding the crime was committed "in an especially
heinous, atrocious or cruel manner" (§ 2402, subd. (c)(1)) include the following: (A)
multiple victims were attacked, injured, or killed in the same or separate incidents; (B)
the offense was carried out in a dispassionate and calculated manner, such as an
execution-style murder; (C) the victim was abused, defiled, or mutilated during or after
the offense; (D) the offense was carried out in a manner that demonstrates an
exceptionally callous disregard for human suffering; and (E) the motive for the crime is
inexplicable or very trivial in relation to the offense.
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Circumstances tending to show suitability for parole include that the inmate: (1)
does not possess a record of violent crime committed while a juvenile; (2) has a stable
social history; (3) has shown signs of remorse; (4) committed the crime as the result of
significant stress in his life, especially if the stress had built over a long period of time;
(5) committed the criminal offense as a result of battered woman syndrome; (6) lacks any
significant history of violent crime; (7) is of an age that reduces the probability of
recidivism; (8) has made realistic plans for release or has developed marketable skills that
can be put to use on release; and (9) has engaged in institutional activities that suggest an
enhanced ability to function within the law on release. (§ 2402, subd. (d).)

These criteria are "general guidelines," illustrative rather than exclusive, and the
importance attached to any circumstance or combination of circumstances in a particular
case is left to the judgment of the BPT." (In re Rosenkrantz (2002) 29 Cal.4th 616, 679
(Rosenkrantz); § 2402, subds. (c), (d).) The BPT's task is to try "to predict by subjective
analysis whether the inmate will be able to live in society without committing additional
antisocial acts." (Rosenkrantz, at p. 655.)

B. Standard of Review

The court below denied relief, and therefore this writ proceeding is an original
proceeding that requires we independently review the record. (In re Scott (2004) 119
Cal.App.4th 871, 884 (Scott).)

In Rosenkrantz, the California Supreme Court addressed the standard the courts
apply when reviewing parole decisions by the executive branch. The court first held that

"the judicial branch is authorized to review the factual basis of a decision of the [BPT]



denying parole in order to ensure that the decision comports with the requirements of due
process of law, but that in conducting such a review, the court may inquire only whether
some evidence in the record before the [BPT] supports the decision to deny parole, based
upon the factors specified by statute and regulation." (Rosenkrantz, supra, 29 Cal.4th at
p. 658.) The court further held that "courts properly can review a Governor's decisions
whether to affirm, modify, or reverse parole decisions by the [BPT] to determine whether
they comply with due process of law, and that such review properly can include a
determination of whether the factual basis of such a decision is supported by some
evidence in the record that was before the [BPT]." (ld. at p. 667, italics added.)

The "some evidence" standard is "extremely deferential" and requires only " 'a
modicum of evidence.'" (Rosenkrantz, supra, 29 Cal.4th at pp. 664-665.) A court may
not vacate an administrative decision subject to the "some evidence" review simply
because it disagrees with the BPT's assessment. (l1d. at p. 679.) The decision must be
"devoid of a factual basis" to be overturned. (Id. at p. 658.) Because judicial review of a
parole denial is to ensure that a decision of the BPT is not arbitrary and capricious,
thereby depriving the prisoner of due process of law, "the court may inquire only whether
some evidence in the record before the [BPT] supports the decision to deny parole, based
upon the factors specified by statute and regulation." (ld. at pp. 657-658.)

The BPT's discretion over parole suitability determinations, although broad, is not
absolute. (Scott, supra, 119 Cal.App.4th at p. 884.) Rosenkrantz explained that if "the
[BPT's] decision's consideration of the specified factors is not supported by some

evidence in the record and thus is devoid of a factual basis, the court should grant the
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prisoner's petition for writ of habeas corpus and should order the [BPT] to vacate its
decision denying parole and thereafter to proceed in accordance with due process of law."
(Rosenkrantz, supra, 29 Cal.4th at p. 658.)
v
ANALYSIS

The BPT does not dispute the only evidence on all relevant parole suitability
factors, as well as the only evidence on all but two of the parole unsuitability factors,
militated in favor of finding Shaputis suitable for parole. Notwithstanding this
evidentiary milieu, the BPT found he was unsuitable for parole because it concluded two
of the unsuitability factors--the commitment crime itself and Shaputis's pre-incarceration
history of relationships with others--made him a danger to society if released on parole.
We are charged with the obligation to ensure the BPT's decision comports with the
requirements of due process of law, and we can discharge that obligation only if we are
satisfied there is some evidence in the record before the BPT to support the factual basis
for its findings. (Rosenkrantz, supra, 29 Cal.4th at p. 658; In re Dannenberg, supra, 34
Cal.4th at pp. 1095-1096 and fn. 16.)

A. The Commitment Offense

The BPT concluded Shaputis posed an unreasonable risk of danger if released on

parole because he committed the offense in an especially cruel and/or callous manner
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(apparently under section 2402, subdivision (c)(1)(D)) and an especially dispassionate

and/or calculated manner (apparently invoking section 2402, subdivision (c)(1)(B)).8

Evidence the Murder Was Especially Cruel and/or Callous

Section 2402, subdivision (c)(1)(D), describing one of the factors that supports a
finding the crime was committed "in an especially heinous, atrocious or cruel manner,"
provides the offense was "carried out in a manner which demonstrates an exceptionally
callous disregard for human suffering." Shaputis contends there is no evidence to support
this finding. The BPT's only reference to the evidence supporting this finding--the victim
died from a single gunshot wound fired at close range that perforated her larynx, spinal
cord column and spinal cord--shows the crime was not committed in an exceptionally
callous manner disregarding the victim's suffering, because the forensic evidence appears
to confirm the gunshot induced instantaneous death rather than a painful or lingering
death.

We agree with the observation made by several courts, recently rearticulated in
Scott, supra, 119 Cal.App.4th at p. 891 that " '[A]ll second degree murders by definition
involve some callousness--i.e., lack of emotion or sympathy, emotional insensitivity,
indifference to the feelings and suffering of others. [Citation.] As noted, however, parole

is the rule, rather than the exception, and a conviction for second degree murder does not

8 Section 2402, subdivision (c)(1) also lists as factors that support the finding the
crime was committed "in an especially heinous, atrocious or cruel manner" (§ 2402, subd.
(c)(1)) that multiple victims were involved, the victim was abused, defiled, or mutilated
during or after the offense, and the motive for the crime was inexplicable or very trivial
in relation to the offense. The BPT did not cite these factors, and we do not further
consider them.
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automatically render one unsuitable." [Quoting In re Smith (2003) 114 Cal.App.4th 343,
366.]" Accordingly, the BPT cannot rely on the bare conviction for second degree

murder to deny parole under the exceptionally callous or cruel factor. As Rosenkrantz

cautioned,? to deny parole on that ground there must be some evidence Shaputis engaged
in conduct, apart from and beyond the minimum conduct necessary to convict him of
second degree murder (In re Dannenburg, supra, 34 Cal.4th at p. 1098), that cruelly or
callously exacerbated the victim's suffering.

The record is devoid of any evidence of aggravated conduct reflecting an

exceptionally callous disregard for human suffering.10 As in In re Smith, supra, 114

Cal.App.4th 343, there is no evidence Shaputis "tormented, terrorized, or injured [his

9 Rosenkrantz, explaining why the nature of the offense must "involve particularly
egregious acts beyond the minimum necessary to sustain a conviction for second degree
murder," stated that, "In some circumstances, a denial of parole based upon the nature of
the offense alone might rise to the level of a due process violation--for example where no
circumstances of the offense reasonably could be considered more aggravated or violent
than the minimum necessary to sustain a conviction for that offense. Denial of parole
under these circumstances would be inconsistent with the statutory requirement that a
parole date normally shall be set 'in a manner that will provide uniform terms for offenses
of similar gravity and magnitude in respect to their threat to the public. . . ." [Citation.]
"The [BPT's] authority to make an exception [to the requirement of setting a parole date]
based on the gravity of a life term inmate's current or past offenses should not operate so
as to swallow the rule that parole is 'normally' to be granted. . . . Therefore, a life term
offense or any other offenses underlying an indeterminate sentence must be particularly
egregious to justify the denial of a parole date.' [Quoting In re Ramirez (2001) 94
Cal.App.4th 549, 570.]" (Rosenkrantz, supra, 29 Cal.4th at p. 683, italics added.)

10 Under the BPT's matrices used to set the base term for a life prisoner, the
circumstances of this offense would facially qualify Shaputis for one of the lowest base
terms applicable to a person who directly caused the death of the victim, because death
was almost immediate and was not the result of severe trauma (such as beating, clubbing,
stabbing, strangulation, suffocation, burning or multiple wounds) or following a period of
torture. (Cal. Code Regs., tit. 15, § 2282, subds. (b), (d).)
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victim] before deciding to shoot [her]; or that he gratuitously increased or unnecessarily
prolonged her pain and suffering. . . . Was the crime callous? Yes. However, are the
facts of the crime some evidence that [Shaputis] acted with exceptionally callous
disregard for [the victim's] suffering; or do the facts distinguish this crime from other
second degree murders as exceptionally callous? No.' [Citation.]" (ld. at p. 367.)

Because the relevant evidence shows no conduct (beyond the minimum required
for conviction of second degree murder) showing a callous disregard for human
suffering, the BPT's use of this factor was arbitrary and capricious. (Scott, supra, 119
Cal.App.4th at pp. 891-892.)

Evidence the Murder Was Dispassionate or Calculated

Section 2402, subdivision (¢)(1)(B), describing a factor that can support a finding
the crime was committed "in an especially heinous, atrocious or cruel manner," provides
that the offense was one "carried out in a dispassionate and calculated manner." Shaputis
contends there is no evidence to support this finding. The BPT's only reference to the
evidence supporting this finding was again to note the manner of the death (e.g. the
victim died from a single gunshot wound fired at close range that perforated her larynx,
spinal cord column and spinal cord). The same report from which this manner of death

was drawn also noted Shaputis was an alcoholic who became violent when drunk and he

had been drinking the night of the shooting.!1 Moreover, he made no attempt to conceal

11 The forensic psychological evaluation stated Shaputis and his wife were both
drunk and arguing immediately before the shooting. The evidence at Shaputis's trial
showed the victim had a blood alcohol level of .22 and Shaputis, when tested some six
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the crime or the weapon, but instead called police and surrendered within 90 minutes of
the shooting and appeared upset when interviewed by police that night.

The BPT's finding that Shaputis acted in a dispassionate and calculated manner, in
addition to being inconsistent with the jury's verdict acquitting him of first degree murder
(cf. Scott, supra, 119 Cal.App.4th at pp. 889-890), is unsupported by (and indeed may be
irreconcilable with) the evidence on which BPT purported to rely. Accordingly, the
BPT's reliance on this factor was arbitrary and capricious. (Scott, at pp. 891-892.)

B. Unstable Social Relationships

The only other finding cited by the BPT to support its prognostication that
Shaputis posed an unreasonable risk of danger to society if released on parole was that he
had a "history of unstable and [tumultuous] relationships with others." However, the
evidence showed that, apart from his alcohol-related marital disharmony and his

misconduct with one of his daughters, apparently also while he was intoxicated, Shaputis

had no history of unstable or tumultuous relationships.12 To the contrary, the evidence

hours after the shooting, still had a blood alcohol level of .14. (People v. Shaputis, supra,
D012507, atp. 3.)

12 BPT asserts there was other evidence supporting this finding. For example, BPT
notes it was undisputed Shaputis was an alcoholic. However, it does not appear
substance abuse (standing alone) can support a finding of a history of unstable
relationships, and instead Shaputis's alcoholism is only germane insofar as it was a
contributing cause of his unstable relationships. (Cf. In re DeLuna (2005) 126
Cal.App.4th 585, 594-595.) BPT also asserts Shaputis's estrangement from his siblings
(after he left home to begin his adult life) and the absence of any contacts with his
daughters (since his imprisonment) is evidence he has "trouble maintaining
relationships." However, the complete absence of any relationship between Shaputis and
his siblings necessarily precludes that relationship from being either tumultuous or
unstable. Similarly, the fact Shaputis's daughters shunned him after he was imprisoned is
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showed that he persevered (despite his mother's desertion of the family) by surrogate-
parenting his siblings until he left home to begin his adult life. He thereafter maintained
relative stability in his occupational endeavors, and continued to be in contact with his
workmates even after he was imprisoned. His first marriage lasted nine years (slightly
longer than the national average) and he was a sufficiently stable father that he was
awarded custody of the children of that union, although he did plead no contest to
misdemeanor soliciting or engaging in a lewd act with one of his daughters. His second
marriage, ended by the commitment offense, lasted 23 years. Finally, his
postincarceration conduct was exemplary (evidencing no inability to maintain stable
interpersonal relationships) and he has feasible and appropriate postrelease plans for
housing, employment, and familial and community support networks.

Shaputis concedes there was "some evidence" (Rosenkrantz, supra, 29 Cal.4th at

p. 667) he had a tumultuous relationship with Irma.13 However, the evidence was
uncontradicted that Shaputis's abusive behavior toward Irma (including the commitment
offense) was intertwined with his alcoholism, and the only evidence was that he posed a

low risk for future violence so long as he did not relapse into alcoholism. Because the

necessarily inconsistent with a finding that such relationships were either tumultuous or
unstable.

13 Because the language of the relevant subdivision permits the BPT to consider
whether Shaputis had "a history of unstable or tumultuous relationships with others"

(§ 2402, subd. (c)(3), italics added), the language appears to contemplate that a prisoner
can be deemed unsuitable if he was chronically unable to form stable relationships. We
therefore question whether this criterion can be satisfied by evidence of a single
tumultuous relationship.
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only evidence was that Shaputis had actively participated in AA and NA since 1991 and
his alcoholism was in "sustained remission," and the BPT neither found nor cited any
evidence suggesting Shaputis's commitment to his sobriety was feigned or tenuous, there
is no evidence to support the conclusion that Shaputis posed an unreasonable risk to
public safety if paroled.

In In re Smith, supra, 114 Cal.App.4th 343, the court evaluated an analogous
determination denying parole to an inmate convicted of the second degree murder of his
wife. In Smith, the Governor cited the inmate's history of social instability, substance
abuse and violence against his wife to conclude there was a danger the inmate might
become violent if released into the community. (Id. at p. 368.) Smith concluded the
implied rationale for the finding of dangerousness--the inmate's deeply entrenched
substance abuse problem raised a danger he would relapse into drug use and become
violent--was unsupported by any evidence. First, all of the evidence on the issue was to
the contrary: the inmate had remained clean and sober for many years; he had fully
participated in therapy and treatment programs and had remained discipline-free in
prison; and, the opinions of both the prison staff and a psychologist was that his drug
problem was in full remission and he posed a low degree of threat to the public. (ld. at
pp. 371-372.) Against this evidentiary showing, Smith concluded the Governor's contrary
finding was arbitrary and capricious, reasoning:

"In sum, the sole factor cited by the Governor--Smith's entrenched
desire for drugs due to long-term abuse--does not constitute some
evidence that Smith might start using drugs and become violent

again, and therefore that he currently poses an unreasonable risk of
danger without further treatment. Indeed, if Smith's past use of
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drugs did invariably establish his unsuitability, then the Governor
could deny parole for the rest of Smith's life based on this immutable
factor, without regard to or consideration of subsequent
circumstances and evidence indicating that he has no current desire
for drugs and that there is little current likelihood of drug relapse, let
alone a return to violent conduct as a result of it. Moreover, the
Governor's conclusion that Smith currently would pose an
unreasonable risk of violent criminal conduct if released without
further drug treatment appears to be arbitrary and capricious
because, as noted, his decision omits any consideration of, or even
reference to, the undisputed evidence noted above. [{] In this
regard, we point out that in Rosenkrantz, the court stated that to
ensure due process, the Governor's decision must '[reflect] due
consideration of the specified factors as applied to the individual
prisoner in accordance with applicable legal standards. . . .'

[Quoting Rosenkrantz, supra, 29 Cal.4th at p. 677.] Here, however,
the Governor's decision omits any consideration of relevant evidence
and the numerous factors . . . that tend to show suitability, including
that Smith committed the crime while under stress, he has shown
great remorse for the crime, his age makes him less of a potential
threat, he has developed marketable skills, he has wide support and
realistic plans for the future, and during his lengthy incarceration, he
has long participated in drug treatment and psychotherapy and has
devoted himself to self-improvement and volunteer work with other
troubled prisoners." (Smith, at p. 372.)

We are similarly convinced the BPT's reliance on Shaputis's former alcoholism-
related violence toward his marital partner, the sole evidence conceivably supporting the
finding he had "unstable or tumultuous relationships" with other persons, cannot justify a
finding Shaputis currently poses an unreasonable threat to others if released on parole
absent some evidence there is a current likelihood Shaputis will be unable to maintain his
sobriety on parole. (In re Smith, supra, 114 Cal.App.4th at p. 372; cf. Biggs v. Terhune
(9th Cir. 2003) 334 F.3d 910, 916 [although reliance on conduct prior to imprisonment to
justify denial of parole can be initially justified as fulfilling the requirements set forth by

state law, where inmate over time continues to demonstrate exemplary behavior and
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evidence of rehabilitation, denying him a parole date simply because of the nature of
prior conduct would raise serious questions involving his liberty interest in parole];
accord, Irons v. Warden of California State Prison-Solano (E.D. Cal. 2005) 358
F.Supp.2d 936, 947 and fn. 2.)

Shaputis exhibited no violent tendencies toward anyone other than his wife and
one of his daughters, and the violence he demonstrated was intertwined with his alcohol
problem. The only evidence before the BPT was that Shaputis had more than a decade of
demonstrated commitment to remaining sober, and there was not a scintilla of violence in
his nearly two decades of incarceration. Accordingly, the BPT's conclusion Shaputis
remained a danger to society, to the extent it was premised on a former lifestyle that all of
the evidence showed was a historical relic, is so lacking in any medical, psychological or
behavioral evidentiary support that it is arbitrary and capricious, within the deferential
standards articulated by Rosenkrantz, supra, 29 Cal.4th 616.

\Y
THE APPROPRIATE DISPOSITION

We recognize the BPT's task is difficult because it seeks to predict which inmates
may safely be released to society. Although Rosenkrantz cautions that a reviewing court
must not engage in second-guessing what necessarily are subjective decisions, we are at
the same time bound to insure that the inmate is accorded the basic requirements of due
process, and where there is no evidence to support the BPT's decision that an inmate is
unsuitable for parole and would pose an unreasonable risk of danger to society if

released, those minimum requirements have not been met.
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In the present case, we conclude the record contains no evidence to support the
BPT's articulated reasons for denying parole, and there is nothing in the record to suggest
the BPT would have determined Shaputis posed an unreasonable risk of danger to society
without the reasons we have found are unsupported by the record. It follows that we
cannot conclude Shaputis received the basic requirements of due process and the BPT's
decision must be therefore be reversed. Accordingly, we reverse the BPT's decision and
the matter is remanded to the BPT with directions to conduct a new parole suitability
hearing consistent with this opinion, and to issue a new decision within 45 days of the
date of this order becoming final.

Although we conclude the record before us contains no evidence to support the
BPT's decision finding Shaputis unsuitable for parole, we recognize we cannot predict in
advance what evidence will be available when the BPT conducts the new parole
suitability hearing, particularly because more than 18 months have elapsed since the
hearing challenged in this proceeding. Because "a reviewing court is precluded from
independently resolving conflicts in the evidence, determining the weight to be given the
evidence, or deciding the manner in which the specified factors relevant to parole
suitability are to be considered and balanced, because these are matters exclusively
within the discretion of the [BPT]" (Scott, supra, 119 Cal.App.4th at p. 899), we are
precluded from directing the BPT's consideration of new evidence that has yet to be
presented. We therefore conclude, although the BPT may not find Shaputis unsuitable

for parole based on the same evidence and findings articulated at the 2004 hearing, if new
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evidence is presented different from the evidence presented at the 2004 hearing, the BPT
may consider Shaputis's suitability considering that new evidence, if any.
VII
DISPOSITION
Shaputis's petition for writ of habeas corpus is granted. The BPT is ordered to
vacate the denial of parole and to conduct a new parole suitability hearing for Shaputis,
and to issue a new decision within 45 days.

CERTIFIED FOR PUBLICATION

McDONALD, J.

I CONCUR:

MCcINTYRE, J.
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BENKE, J.

I dissent.

Respectfully, there is no legal basis for granting relief in this case.

In In re DeLuna (2005) 126 Cal.App.4th 585, 591, the court held: "When a
decision by the Board denying parole is challenged, 'the court may inquire only whether
some evidence in the record before the Board supports the decision to deny parole, based
upon the factors specified by statute and regulation.' [Citation.]" (See In re Rosenkranz
(2002) 29 Cal.4th at pp. 658, 677.) The Rosenkranz court stated: "In some
circumstances, a denial of parole based upon the nature of the offense alone might rise to
the level of a due process violation—for example where no circumstances of the offense
reasonably could be considered more aggravated or violent than the minimum necessary
to sustain a conviction for that offense." (Id. at p. 683.)

In re Dannenberg (2005) 34 Cal.4th 1061 (Dannenberg) further clarified the
applicable standard under which the Board of Prison Terms fixes parole release dates for
those imprisoned for indeterminate terms. It holds: "[T]he Board, exercising its
traditional broad discretion, may protect public safety in each discrete case by
considering the dangerous implications of a life-maximum prisoner's crime individually.
While the Board must point to factors beyond the minimum elements of the crime for
which the inmate was committed, it need engage in no further comparative analysis
before concluding that the particular facts of the offense make it unsafe, at that time, to
fix a date for the prisoner's release.”" (Id. at p. 1071, italics omitted.) The court rejected

the argument that once an indeterminate life prisoner reaches the minimum parole



eligibility date, the board must fix a date for parole release unless it finds the prisoner's
crime particularly egregious in comparison with other offenses of the same class.
Instead, the court held the board may decline to set a parole date in an individual case "if
it concludes, on relevant grounds with support in the evidence, that the grant of a parole
date is premature for reasons of public safety." (lbid.)

Clearly, if an inmate is not suitable for parole because considerations of public
safety demand a more lengthy period of incarceration, the Board of Prison Terms is not
required to set a release date. Our review of the board's decisions is highly deferential
and only a modicum of evidence is needed to support the board's decision. (Inre
Rosencranz, supra, 29 Cal.4th at p. 667.) This deference is based on two important
considerations: first, we are reviewing the discretionary actions of a separate branch of
government; and second, the board has far greater expertise and experience in dealing
with determining public safety than do the courts.

With these considerations in mind, there is certainly a modicum of evidence to
support the denial of parole in this case.

The board gave two general reasons for concluding petitioner is an unreasonable
risk of danger to society or a threat to public safety if released from prison: the first was
the cruel and callous manner of the murder petitioner committed; and the second was
petitioner's history of unstable and "tremulous" relationships with others.

What clearly concerned the board, the district attorney and the prison psychologist
who evaluated petitioner was his long history of alcoholism and the physically abusive

behavior in which he engaged when drunk. The crime here, which my colleagues



euphemistically refer to as "alcohol-related marital disharmony" (majority opn., p. 15),
consisted of petitioner shooting his wife in the neck at close range, killing her instantly.
Her death followed domestic violence over the course of years, consisting in part of
routine beatings, cracked ribs and a previous incident where petitioner shot at her and
missed. The underlying cause of the murder and previous violence was petitioner's
drinking.

As one might expect, and as my colleagues emphasize, when petitioner is away
from alcohol he is a model inmate. His prison disciplinary history at the time of the
hearing was spotless. He had done well. The crucial discretionary task, however, was to
make a prediction of his behavior outside the highly structured and restrictive setting of
prison. The psychologist who evaluated petitioner qualified his conclusion that if
released, petitioner would be a low risk to the community by stating repeatedly this was
true only if petitioner avoided the use of alcohol. As is expressly noted in the
psychologist's report: "The above information suggested that Mr. Shaputis presented at
low risk for violence, providing that he maintains his sobriety and keeps busy with
activities which hold his interest."

Importantly, the psychologist's report attached as Exhibit B to the petition notes
that the underlying causes of petitioner's alcoholism have not been eliminated during his
time in prison. Thus despite a "low risk" profile, his ability to remain alcohol-free
outside prison is problematic. The report notes: "During the evaluation, the inmate
evidenced some insight. However, he still maintains a high level of denial and

rationalization which are likely to remain with him forever, since they serve was (sic)



protective and help him handle behaviors which he cannot accept in himself. In other
words, as Dr. Saunders so aptly noted in 1994 and 1997, 'due to personality factors (Mr.
Shaputis is) unlikely to seek further improvement.'" The report further notes that while
there are positive factors supporting parole, there are also negative factors. "In this
inmate's case, the primary destabilizer would be alcohol relapse. Characterological issues
are firmly entrenched and unlikely to change." The report also concludes: "Mr. Shaputis
has yet to accept full responsibility for the controlling offense and still seems to rely on
denial and rationalization to handle stress. However, at this point in his life, such
defenses are firmly entrenched and unlikely to change."

Given petitioner's long history of alcoholism and the psychologist's conclusion
that his basic character was unchanged, the prison board could rationally conclude that if
released at this time to a less structured setting, petitioner would pose an unreasonable
risk to the community.

My colleagues return this case to the board with instructions to hold a new
hearing, at which time more information or evidence must be introduced than was
introduced at the hearing from which this petition arose. Assuming there is no different
evidence, it appears my colleagues favor the setting of a release date for petitioner. It is
apparently their conclusion that despite the psychologist's report, petitioner does not
remain a risk to public safety, will not get drunk and will not relapse into dangerous
conduct. With all due respect, such conclusions are not the prerogative of this court as

long as the record supports the board's action by a modicum of evidence. Respectfully,



what is ultimately lacking is not a modicum of evidence but a modicum of judicial
restraint.
I would deny the petition for writ of habeas corpus.

CERTIFIED FOR PUBLICATION

BENKE, Acting P. J.



