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THE SUPERIOR COURT OF SAN
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PETITION for writ of review challenging order of the Superior Court of San

Diego County, Patricia Garcia, Judge. Order of contempt affirmed; writ discharged.

Edward Goold (Husband) filed this petition for writ of review challenging an order
finding him in contempt for violating standard family law restraining orders prohibiting
him from encumbering or transferring property during the pendency of the marital
dissolution proceeding between him and his wife Laura Goold (Wife). In his petition,

Husband contends the trial court acted in excess of its jurisdiction because: (1) it awarded



Wife attorney fees pursuant to Code of Civil Procedure section 1218, subdivision (a)1;
(2) its order and statement of decision do not cite supporting facts; (3) the restraining
orders became unenforceable as vague as a result of the parties’ stipulations; and (4) the
restraining orders expired on the trial court's oral finding of the effective date of the
parties' marital dissolution. Husband also contends the trial court erred by: (1) admitting
his deposition testimony and exhibits admitted at his deposition; (2) admitting
photocopies of certain documents; and (3) not reducing the amount of its attorney fee
award for dismissed contempt counts.

FACTUAL AND PROCEDURAL BACKGROUND

On February 13, 2003, Wife caused a summons (Summons) to be issued to

Husband regarding her petition for dissolution of their marriage.2 On its reverse side, the
Summons set forth the following "Standard Family Law Restraining Orders:"

"Starting immediately, you and your spouse are restrained from

[1]. .. [1] 3. transferring, encumbering, hypothecating, concealing,
or in any way disposing of any property, real or personal, whether
community, quasi-community, or separate, without the written
consent of the other party or an order of the court, except in the

usual course of business or for the necessities of life. .. ." (Italics

added.)
1 All statutory references are to the Code of Civil Procedure unless otherwise
specified.
2 Although the record does not contain a copy of Wife's petition for dissolution of

marriage, the parties assume, and the record supports the inference, that the Summons
was issued with respect to her dissolution petition. The Summons listed its case number
as "DS23169." Accordingly, for purposes of this petition, we presume the Summons was
issued with respect to Wife's dissolution petition.



On February 24, Husband was served with the Summons and Wife's marital dissolution
petition.3

At a January 16, 2004 hearing in the marital dissolution proceeding, the parties
stated on the record their stipulation regarding division of their property. Pursuant to the
parties' stipulation, Husband would receive all of his businesses and all real property

owned by him individually, with any third party, or in the names of any of his businesses,

"except for the Duffy residence [the Duffy Property], which is awarded to Wife."4 At
that hearing, Husband stated the then-current balance of the first trust deed loan on the
Duffy Property was about $252,000. Also, his counsel stated: "My client informed me in
the presence of [Wife's counsel] that there [is] a first trust deed on the property, there [is]
no second trust deed or any junior mortgage, and there is no outstanding equity loan."
The trial court accepted the parties' stipulation. Furthermore, the court stated: "We will
terminate the marriage effective today." Husband's counsel informed the court that he

would prepare a draft of the judgment.

3 Although the copy of the proof of service contained in the record names "Cheryl
Pangelinan™ as the respondent served with those documents, it appears that Pangelinan
was, in fact, the person who served Husband. Nevertheless, the trial court found, and
Husband does not dispute, that he was served with the Summons.

4 Before and on January 16, 2004, Husband, apparently as sole trustee, held title to
the community residence located on Duffy Way in Bonita (the Duffy Property). At
Husband's deposition on August 6, 2004, he admitted title to the Duffy Property had been
placed in his name in January 2003. Husband and Wife had originally acquired the Duffy
Property in 1997 as joint tenants.



On February 12, Husband signed a trust deed granting Wells Fargo Bank, N.A.
(Bank) a $100,000 security interest in the Duffy Property. That trust deed was recorded
on March 4. The trust deed secured an equity line of credit on which Husband drew
$100,000 shortly thereafter.

On April 14, Husband signed a trust deed granting Mike's Remodeling a $150,000
security interest in the Duffy Property. That trust deed was recorded on April 20. The
trust deed secured a promissory note Husband gave to Mike's Remodeling primarily for
work done on his business or joint venture properties.

On May 8, Husband sold the Duffy Property to Grace Rzeslawski for about

$600,000.2 On May 27, he signed a grant deed transferring title to the Duffy Property to
Rzeslawski. That grant deed was recorded on May 28.

On August 4, the trial court entered the judgment incorporating its rulings at the
January 16 hearing. The judgment stated: "Judgment of dissolution is entered. Marital
status is terminated and the parties are restored to the status of unmarried persons . .. on
... January 16, 2004." It further stated: "Property division is ordered as set forth in . . .
[the] Attachment to Judgment." The Attachment to Judgment stated, inter alia:

"Date of Separation [] 1. The date of separation of the parties is
January 17, 2003.

"Division of Real Property [{] 2. Wife is awarded the [Duffy
Property] with all debts and encumbrances thereon. [{] 2.1.
Husband represents and warrants that the only mortgage or
encumbrance on the aforesaid property is the first mortgage and

5 Rzeslawski is the sister of one of Husband's agents. Husband met Rzeslawski in
2000 and had occasionally socialized with her prior to the sale.



there are no other liens or equity lines of credit against the property.
[1] 2.2. Wife takes the property subject to a mortgage balance no
greater than that which was on the property as of the date of
separation and Husband shall, if the mortgage is greater, pay the
difference to Wife less any sums previously paid to her arising from
a refinance of the property."
On April 26, 2005, Wife filed an order to show cause and affidavit for contempt

(OSC) alleging eight counts of contempt against Husband and requesting an award of

attorney fees and costs incurred in pursuing her contempt action.6 The trial court

conducted a trial on Wife's contempt allegations and made oral findings of fact and

rulings in Wife's favor.” On December 10, the trial court issued written findings and
order after hearing (apparently after a further hearing regarding attorney fees and costs),
stating:

"1. ATTORNEYS FEES: Pursuant to [section] 1218],

subdivision] (a), the Court orders [Husband] to pay [Wife] the

following attorneys fees and costs: [{] Attorneys Fees: $25,582.00
[1] Costs: $2,527.00 [] TOTAL DUE: $28,109.00

"2. SENTENCING: Pursuant to [section] 1218][, subdivision] (c),
the Court sentences [Husband] to 360 hours in custody. [{]] The

6 Wife filed the OSC using California Judicial Council Form FL-410. In her
affidavit attached to Form FL-410, Wife alleged, inter alia, three counts of contempt for
Husband's encumbrances on and transfer of the Duffy Property described ante, which
violated the restraining orders set forth in the Summons.

7 The record submitted by Husband does not include a transcript or minutes from
that trial. Husband represents, and Wife does not dispute, that a trial was conducted.
Furthermore, the written statement of decision subsequently filed by the trial court on
February 22, 2006, stated the court heard the contempt allegations on nine separate
hearing dates and received both oral and documentary evidence. Accordingly, we
assume a trial was conducted on Wife's contempt allegations and the court made oral
findings of fact and rulings during that trial.



Court will consider, upon appropriate application, work furlough.

(...

3. STAY: The sentencing and attorneys fees are stayed pending the
hearing of December 15, 2005."

On December 12, Husband filed a notice of appeal challenging the order finding
him guilty of three counts of contempt and awarding Wife attorney fees.

On February 22, 2006, the trial court issued its written statement of decision after
the trial on Wife's contempt allegations. That statement of decision included the
following findings of fact:

"A. That there was a valid order.

"(1) ... The Court finds that the Summons contained a Family Law
Restraining Order that became effective as to both parties upon
service of the Summons and Petition on [Husband]. The Court finds
that [Husband] was served with the Summons on February 24,

2003....[1]...["]

"(3) The Court finds that the restraining orders were effective
through August 4, 2004, the date the Judgment of Dissolution that
divided the parties' assets was filed with the Court. [{] (@) The
Court finds that pursuant to Family Code section 233, the Standard
Family Law Restraining Orders are in effect until the final judgment
is entered. [] (b) The Court finds that the final judgment is entered
when the Judgment is filed with the Court, not the date the decision
IS rendered.

"B. That [Husband] had knowledge of the restraining orders: The
Court finds that [Husband] had knowledge of the restraining orders.

"C. That [Husband] had the ability to comply and (willfully)
violated the Standard Family Law Restraining Orders: The Court
finds that [Husband] had the ability to comply with the Standard
Family Law Restraining [Orders] and that he violated the Standard
Family Law Restraining Orders as follows:




"(1) Count 1: The violation was established by [Husband's] own
admission in his deposition of August 6, 2004. The Court finds that
[Husband] admitted encumbering and did encumber the Duffy
[Property] on February 12, 2004, by withdrawing $100,000 on an
equity line of credit he secured by the Duffy [Property].

"(2) Count 2: The violation was established by [Husband's] own
admission in his deposition of August 6, 2004. The Court finds that
[Husband] admitted encumbering and did further encumber the
Duffy [Property] by securing $150,000 promissory note in favor of
Mike's Remodeling, securing said promissory note with the Duffy
[Property].

"(3) Count 3: The violation was established by [Husband's] own
admission in his deposition of August 6, 2004. The Court finds that
[Husband] transferred the Duffy [Property] to Grace Rzeslawski by
signing the Grant Deed on May 27, 2004."

The statement of decision further found Wife did not give Husband her written consent to
encumber or transfer the Duffy Property and that Husband's encumbrance and transfer of
the Duffy Property without Wife's knowledge and consent was "blatantly bad faith” on
Husband's part. Accordingly, the trial court stated:

"The court finds that [Wife] proved beyond a reasonable doubt that
[Husband] is guilty of count 1 (that [Husband] violated the standard
Family Law Restraining Orders by encumbering the [Duffy
Property] by giving to [Bank] a note and deed of trust in the sum of
$100,000 secured by [the Duffy Property] on or about February 4,
2004(]), count 2 (that [Husband] violated the standard Family Law
Restraining Orders by encumbering the Duffy [Property] by granting
to Mike's Remodeling a Deed of Trust and Assignment of Rent
secured by [the Duffy Property] on or about April 20, 2004[)], and
count 3 (that [Husband] violated the Family Law Restraining Orders
by selling the Duffy [Property] or transferring title of the Duffy
[Property] to Grace Rzeslawski on or about May 28, 2004), found in
the Order to Show Cause and Affidavit for Contempt filed on April
26, 2005, and as such finds [Husband] guilty of contempt for said
counts.” (ltalics added.)



On March 17, we dismissed Husband's appeal "on the ground the rulings identified
in his notice of appeal are nonappealable under Code of Civil Procedure sections 1222
and 904.1, subdivision (a)(1) as orders made in a case of contempt."

On April 13, Husband filed the instant petition for writ of review.

On May 4, we issued a writ of review ordering the trial court to certify and return
to us any materials contained in the record in this case relating to the contempt
proceedings against Husband. We also stayed execution of Husband's contempt sentence
pending further order.

DISCUSSION
I
Award of Attorney Fees

Husband contends the trial court acted in excess of its jurisdiction by awarding
Wife attorney fees pursuant to section 1218, subdivision (a). After Husband's contempt
trial on the OSC, the trial court issued written findings and an order sentencing him to
360 hours in custody pursuant to section 1218, subdivision (c) and ordering him to pay
Wife attorney fees and costs of $28,109 pursuant to section 1218, subdivision (a).
Husband argues that because the court sentenced him pursuant to section 1218,
subdivision (c), it could not award Wife attorney fees pursuant to section 1218,

subdivision (a).



Section 1218 provides:

"(a) Upon the answer and evidence taken, the court or judge shall
determine whether the person proceeded against is guilty of the
contempt charged, and if it be adjudged that he or she is guilty of the
contempt, a fine may be imposed on him or her not exceeding one
thousand dollars ($1,000), payable to the court, or he or she may be
imprisoned not exceeding five days, or both. In addition, a person
who is subject to a court order as a party to the action, or any agent
of this person, who is adjudged guilty of contempt for violating that
court order may be ordered to pay to the party initiating the
contempt proceeding the reasonable attorney's fees and costs
incurred by this party in connection with the contempt proceeding.

(...

"(c) Inany court action in which a party is found in contempt of

court for failure to comply with a court order pursuant to the Family

Code, the court shall order the following:

"(1) Upon a first finding of contempt, the court shall order the

contemner to perform community service of up to 120 hours, or to

be imprisoned up to 120 hours, for each count of contempt.” (Italics

added.)
Prior to 1993, section 1218 was not divided into subdivisions and essentially consisted of
only one general sentencing provision--the general provision now contained in the first
sentence of section 1218, subdivision (a). (See Historical and Statutory Notes, 19 West's
Ann. Code Civ. Proc. (2006 supp.) foll. § 1218, p. 126.) At that time, section 1218 did
not contain either a special sentencing provision regarding contempt findings for
violations of Family Code orders or an attorney fees and costs provision. Therefore,
before 1993 a trial court had the discretion to punish any contempt (whether of a Family

Code order or other order) by imposing up to a $1,000 fine or sentencing the contemner

to up to five days (i.e., 120 hours) in custody, or both. Because section 1218 used the



term "may," the trial court's decision regarding punishment was within its discretion and
a court could impose no fine or sentence at all.

In 1993, section 1218's existing provisions were divided into two subdivisions
(subdivisions (a) and (b)) and a new subdivision (subdivision (c)) was added regarding
contempt findings for violations of Family Code orders. (See Historical and Statutory
Notes, 19 West's Ann. Code Civ. Proc. (2006 supp.) foll. § 1218, p. 126.) By adding
subdivision (c) to section 1218, the Legislature intended to remove from a trial court's
discretion the authority to not impose any punishment in cases of violations of Family
Code orders. Because new section 1218, subdivision (c) used the term "shall,” the trial
court's decision regarding punishment in those cases was no longer entirely discretionary.
Therefore, since 1993 a trial court has been required to impose punishment

for a contempt finding for violation of a Family Code order (i.e., up to 120 hours of

custody or community service for a first finding of contempt).8

In 1995, an attorney fees and costs provision was included in section 1218 by
adding a second sentence to section 1218, subdivision (a). (See Historical and Statutory
Notes, 19 West's Ann. Code Civ. Proc. (2006 supp.) foll. § 1218, p. 126.) By adding that

second sentence, the Legislature intended to authorize a trial court to, in its discretion,

8 We nevertheless note that section 1218, subdivision (c) grants considerable
discretion to a trial court by using the phrase "up to 120 hours." Under that language, a
trial court could arguably impose anywhere from a minimum of one hour to a maximum
of 120 hours of custody or community service.

10



require a contemner to pay the complainant's reasonable attorney fees and costs incurred
in connection with the contempt proceeding.
B

Husband argues that subdivisions (a) and (c) of section 1218 are mutually
exclusive sentencing provisions and the trial court could sentence him only pursuant to
section 1218, subdivision (c) for his violations of the Family Code restraining orders.
Husband argues that because only section 1218, subdivision (c) applied to those
violations, the trial court did not have the authority to award Wife attorney fees and costs
pursuant to section 1218, subdivision (a).

However, the language of section 1218 must be read as a whole and each of its
provisions must be construed in the context of its other provisions. (Goodstein v.
Superior Court (1996) 42 Cal.App.4th 1635, 1641; Travelers Indemnity Co. v. Gillespie
(1990) 50 Cal.3d 82, 99-100; Committee of Seven Thousand v. Superior Court (1988) 45
Cal.3d 491, 501.) Furthermore, we consider the legislative intent and history of section
1218 to effectuate its purpose. (Goodstein, at p. 1641; In re Clarissa H. (2003) 105
Cal.App.4th 120, 125.) "[W]e should seek to avoid absurd or anomalous results.
[Citation.]" (Goodstein, at p. 1641.) Independently applying those rules of statutory
interpretation, we conclude the general punishment provision set forth in the first
sentence of section 1218, subdivision (a) is supplanted by the more specific punishment
provision set forth in section 1218, subdivision (c) in those cases involving contempt
findings based on violations of Family Code orders. As to all other cases, the general

punishment provisions of section 1218, subdivision (a) apply. As noted ante, by adding

11



section 1218, subdivision (c) in 1993, the Legislature intended to remove, in cases of
violations of Family Code orders, a trial court's discretion to not impose any punishment
and instead require a court to impose some punishment.

Furthermore, by adding the second sentence to section 1218, subdivision (a), the
Legislature intended to authorize a trial court to, in its discretion, require a contemner to
pay the complainant's reasonable attorney fees and costs incurred in connection with the
contempt proceeding. There is nothing in the plain language of that sentence that
restricts its provisions to contempt proceedings other than those involving violations of
Family Code orders. Also, reading section 1218 as a whole, there is no logical reason to
conclude the attorney fees and costs provision of section 1218, subdivision (a) applies to
all contempt proceedings, except for those contempt proceedings involving violations of
Family Code orders. Rather, because many, if not most, contempt proceedings are
initiated by private individuals and not judges or prosecutors, the apparent legislative
intent of that provision was to authorize a trial court to award a complainant his or her
attorney fees and costs incurred in a contempt proceeding. Because of the substantial
cost of initiating and prosecuting a contempt proceeding, a private party would be
economically discouraged from prosecuting a contempt proceeding were there no
possibility of recovering attorney fees and costs. Therefore, to encourage parties to
prosecute contempt proceedings (and indirectly encourage all parties to abide by the
terms of court orders generally), we conclude the Legislature intended the second

sentence of section 1218, subdivision (a) to authorize a trial court to award a complainant

12



reasonable attorney fees and costs against a contemner in all cases, including violations
of Family Code orders.

There is no logical reason to interpret section 1218, subdivision (a) to exclude
awards of attorney fees and costs against contemners in cases of violations of Family
Code orders. In fact, by reason of the Legislature's apparent intent to punish Family
Code order contemners more severely than those that violate other orders (as reflected by
section 1218, subdivision (c)), it can reasonably be inferred the Legislature also intended
the attorney fees and costs provision of section 1218, subdivision (a) to apply to
contemners who violate Family Code orders. Were those contemners to be exempted
from potentially paying the attorney fees and costs of his or her contempt complainant,
the effect would be to treat violators of Family Code orders more favorably than violators
of other court orders. We conclude that result was not the Legislature's intent in adding
the second sentence to section 1218, subdivision (a). The omission of attorney fees and
costs language from subdivision (c) of section 1218 does not show the Legislature
intended to preclude complainants from obtaining awards of attorney fees and costs
incurred in prosecuting contemners who violate Family Code orders. Although express
repetition of that provision in section 1218, subdivision (c) may have clarified any
ambiguity, the legislative intent that the attorney fees and costs provision of section 1218,

subdivision (a) apply to all contempt proceedings is apparent on consideration of section

13



1218's language, read as a whole, and its legislative scheme and purpose.9 We conclude
the trial court properly ordered Husband to pay to Wife, pursuant to section 1218,

subdivision (a), the amount of $28,109 for reasonable attorney fees and costs she incurred

in initiating and prosecuting the contempt proceeding against him.10

9 We also reject Husband's assertion that because the trial court could not impose a
fine on him pursuant to section 1218, subdivision (a), it could not order him to pay Wife
her attorney fees and costs pursuant to that subdivision. Based on the plain language and
legislative history of section 1218, the second sentence of section 1218, subdivision (a) is
an independent provision. Prior to enactment of the second sentence in 1995, the first
sentence of that subdivision had long provided for the punishment of contemners by
either a fine or imprisonment, or both. In 1993 the Legislature added section 1218,
subdivision (c), making punishment of violators of Family Code orders mandatory rather
than discretionary (as with violators of other orders). Furthermore, an award of attorney
fees and costs to a complainant pursuant to section 1218, subdivision (a) is not intended
to punish the contemner, but is intended to reimburse that complainant for expenses
incurred in prosecuting a contempt proceeding, thereby making the complainant whole.
Finally, we do not necessarily agree with Husband's premise that a violator of a Family
Code order cannot be fined pursuant to section 1218, subdivision (a). However, because
it is unnecessary to our disposition of this petition, we need not, and do not, decide
whether a violator of a Family Code order can be fined pursuant to section 1218,
subdivision (a), in addition to the mandatory sentence of up to 120 days of custody or
community service that must be imposed pursuant to section 1218, subdivision (c).

10 Although Wife cites section 1218, subdivision (d), enacted in 2005, to support her
interpretation of section 1218, subdivision (a), authorizing the trial court's award of
attorney fees and costs to her, we need not, and do not, address the effect of that
subdivision on section 1218, subdivision (a). Section 1218, subdivision (d) did not
become effective until after the trial court's award in this case and, in any event, involves
contempt proceedings for violations of domestic violence orders initiated by prosecutors
or other public agents and not private parties, like Wife. In such cases, awards of
attorney fees and costs are to be paid to an account of California's Office of Emergency
Services for the purpose of funding domestic violence shelter providers. (8 1218, subd.

(d).)
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1
Trial Court's Order and Statement of Decision
Husband contends the trial court exceeded its jurisdiction because its order and
statement of decision did not cite supporting facts. Citing section 1211, he argues the
trial court's written order was required to cite supporting facts and expressly find him
guilty of contempt and the court's statement of decision cannot substitute for the required
supporting facts. However, neither section 1211 nor the record supports his contention.
A
Section 1211 provides:

"(a) When a contempt is committed in the immediate view and
presence of the court, or of the judge at chambers, it may be
punished summarily; for which an order must be made, reciting the
facts as occurring in such immediate view and presence, adjudging
that the person proceeded against is thereby guilty of a contempt,
and that he or she be punished as therein prescribed.

"When the contempt is not committed in the immediate view and
presence of the court, or of the judge at chambers, an affidavit shall
be presented to the court or judge of the facts constituting the
contempt, or a statement of the facts by the referees or arbitrators, or
other judicial officers.

"(b) In family law matters, filing of the Judicial Council form
entitled 'Order to Show Cause and Affidavit for Contempt (Family

Law)" shall constitute compliance with this section."11 (ltalics
added.)

11 Section 1211, subdivision (b) was added in 1995. (See Historical and Statutory
Notes, 19 West's Ann. Code Civ. Proc. (2006 supp.) foll. § 1211, p. 120.)
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" 'Direct' contempt is that committed in the immediate view and presence of the court or
of the judge in chambers; all other contempts, . . . which occur outside the presence of the
court, are 'indirect.' [Citation.]" (Reliable Enterprises, Inc. v. Superior Court (1984) 158
Cal.App.3d 604, 611, disapproved on another ground in Mitchell v. Superior Court
(1989) 49 Cal.3d 1230, 1248, fn. 13.) "In a case of direct contempt, the court must make
an order reciting the facts constituting the contempt. [Citations.] However, in a case of
indirect contempt, the court need not state evidentiary facts supporting an ultimate
finding of [willful] violation of an order. Such a finding will be upheld in a case of
indirect contempt if it is supported by substantial evidence. [Citations.]" (Reliable
Enterprises, at p. 614.) "[T]he generally recommended standard that the order recite
every factor essential to the contempt holding appears to have been promulgated for
application in direct contempt cases wherein there is no filing and serving of charging
documents which present a prima facie showing of such elements or a record thereof.
The significant thing in the indirect contempt cases is that the record contain the findings
upon which the contempt order is based." (In re Morelli (1970) 11 Cal.App.3d 819, 850-
851, fn. omitted.)

In Moss v. Superior Court (1998) 17 Cal.4th 396, at page 404, footnote 3, the
Supreme Court noted: "[W]hile an indirect contempt judgment need not recite the court’s
factual findings as a jurisdictional prerequisite, those findings should be specifically
recited orally or in the judgment to assist a reviewing court in determining if the evidence
is sufficient to support the judgment of contempt.” (ltalics added; see also Hanson v.

Superior Court (2001) 91 Cal.App.4th 75, 82-83 [trial court was not jurisdictionally
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required to set out the fact constituting contempt, but nevertheless orally recited the facts
constituting contempt at the conclusion of the contempt hearing].) Citing section 1211,
subdivision (a), Moss further noted: "For indirect contempts such as this, the facts must
be recited in the affidavit of the party seeking the contempt citation. . . . [W]e necessarily
infer that the court found true the facts recited in that affidavit." (Moss, at p. 404, fn. 3,
italics added.)
B

In this case, the contempt proceedings against Husband were initiated on April 26,
2005, when Wife filed the OSC ("Order to Show Cause and Affidavit for Contempt™) on
California Judicial Council Form FL-410. Based on the allegations set forth in the OSC,
all of the contempt counts alleging violations of the standard family law restraining
orders set forth in the Summons were indirect, not direct, contempts. (§ 1211, subd. (a);
Reliable Enterprises, Inc. v. Superior Court, supra, 158 Cal.App.3d at p. 611.) None of
the alleged violations were "committed in the immediate view and presence of" the trial
court, which could have made them direct contempts. (8 1211, subd. (a).) Because the
alleged contempts were indirect, section 1211, subdivision (a) required only that "an
affidavit shall be presented to the court or judge of the facts constituting the contempt."
(Italics added.) The affidavit attached to Wife's OSC satisfied that requirement. The
affidavit set forth the facts constituting each of the alleged contempts. Furthermore, the
OSC was filed using California Judicial Council Form FL-410, which presumably is the
form identified in section 1211, subdivision (b) as "the Judicial Council form entitled

‘Order to Show Cause and Affidavit for Contempt (Family Law).'" Therefore, under the
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express terms of section 1211, subdivision (b), quoted ante, the OSC filed by Wife
"constitute[d] compliance with" section 1211's requirements. Accordingly, the trial
court's order and statement of decision in this case were not required to include

supporting facts for the trial court to have jurisdiction over the contempt proceedings and

to issue an order of contempt.12 None of the cases cited by Husband are apposite or
persuade us to conclude otherwise.
i
Vagueness of Restraining Orders
Husband contends the trial court acted in excess of its jurisdiction because the

Summons's restraining orders became unenforceable as vague as a result of the parties'
stipulations at the January 16, 2004 hearing prior to his placing encumbrances on and
transfer of the Duffy Property. He argues:

"[T]he modification of the Standard Family Law restraining orders

on the [SJummons by the in[-]court oral stipulation of January 16,

2004, which was reduced to a written Judgment and filed [by] the

court on August 4, 2004[,] implies that [Husband] can encumber

[the Duffy Property] so long as the balance owed on the

[encumbrances] is less than the amount due [on] the date of

separation. Since any ambiguity must be resolved in favor of
[Husband], the restraining order as modified by the subsequent

12 In any event, the trial court in this case went further than required by section 1211.
Its written findings and order after hearing issued on December 10, 2005, when
considered together with its written statement of decision issued on February 22, 2006,
provide findings of fact to support not only the trial court's jurisdiction, but also its
finding that Husband was guilty of the three contempt counts alleged by Wife in the
OSC. (Cf. Hanson v. Superior Court, supra, 91 Cal.App.4th at pp. 82-83 [oral recitation
of facts at contempt hearing was sufficient compliance with section 1211].)
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in[-]Jcourt oral agreement is too vague to enforce by contempt.”
(Italics added.)

However, we conclude Husband has waived that argument. Although the
reporter's transcript of the January 16, 2004 hearing is part of the record, Husband has not
cited to any part of that transcript to support his assertion there is language in the parties'
stipulation on January 16, 2004, that (arguably) would allow him to encumber the Duffy
Property, provided that such encumbrance did not exceed the amount of encumbrances
on the date of separation. California Rules of Court, rule 14(a)(1)(C) states that an
appellate brief must "[s]upport any reference to matter in the record by a citation to the
volume and page number of the record where the matter appears.” Statements of fact not
supported by citations to the record are improper and cannot be considered. (Rule
14(a)(2)(C); Pulver v. Avco Financial Services (1986) 182 Cal.App.3d 622, 632; Kendall
v. Barker (1988) 197 Cal.App.3d 619, 625.)

To the extent Husband's assertions of fact refer to matters within the record (i.e.,
the parties' oral stipulation at the January 16, 2004 hearing), his petition does not contain
any citations to the record in violation of rule 14 (a)(1)(C). As in Nwosu v. Uba (2004)
122 Cal.App.4th 1229, at page 1246, Husband's petition is devoid of citations to the
record and is thus in dramatic noncompliance with appellate procedures. "It is the duty
of a party to support the arguments in its briefs by appropriate reference to the record,
which includes providing exact page citations.” (Bernard v. Hartford Fire Ins. Co.
(1991) 226 Cal.App.3d 1203, 1205.) "If a party fails to support an argument with the

necessary citations to the record, that portion of the brief may be stricken and the
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argument deemed to have been waived. [Citation.]" (Duarte v. Chino Community
Hospital (1999) 72 Cal.App.4th 849, 856; see also City of Lincoln v. Barringer (2002)
102 Cal.App.4th 1211, 1239; Guthrey v. State of California (1998) 63 Cal.App.4th 1108,
1115.) Because Husband's petition does not contain any citations to the record to support
his assertions of fact regarding the purported vagueness of the parties' oral stipulations at
the January 16, 2004 hearing, we consider that contention waived. (Nwosu, at p. 1247;
City of Lincoln, at p. 1239; Duarte, at p. 856; Guthrey, at p. 1115.)

Assuming arguendo Husband has not waived that contention, we nevertheless
conclude the premise of Husband's argument is faulty. Our independent review of the
15-page reporter's transcript from the January 16, 2004 hearing has not revealed any
language that either refers to the amount of the encumbrances on the Duffy Property on
the date of separation or, more importantly, that could reasonably be construed as
allowing Husband to encumber the Duffy Property in any manner or amount. Rather, our
review of the record shows that the first time the language appears is in the August 4,
2004 judgment entered after Husband's encumbrances on and transfer of the Duffy

Property in early 2004, which transactions are the subject of the three contempt counts in

this matter.13 Accordingly, the parties' oral stipulation at the January 4, 2004 hearing did

13 The judgment entered August 4, 2004, included the following language: "2. Wife
is awarded the [Duffy Property] with all debts and encumbrances thereon. [{] 2.1.
Husband represents and warrants that the only mortgage or encumbrance on the aforesaid
property is the first mortgage and there are no other liens or equity lines of credit against
the property. [] 2.2. Wife takes the property subject to a mortgage balance no greater
than that which was on the property as of the date of separation and Husband shall, if the
mortgage is greater, pay the difference to Wife less any sums previously paid to her
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not modify the subject restraining orders set forth in the Summons or otherwise arguably
make those orders vague, as asserted by Husband.
v
Expiration of Restraining Orders
Husband contends the trial court acted in excess of its jurisdiction because the
restraining orders expired on the trial court's oral finding at the January 16, 2004 hearing
establishing the effective date of the parties' marital dissolution. Therefore, he argues
those restraining orders were not in effect at the time he encumbered and transferred the
Duffy Property.
The record and the law do not support Husband's contention. Family Code section
233, subdivision (a) provides:
"Upon filing the petition [for dissolution of marriage] and issuance
of the summons and upon personal service of the petition and
summons on the respondent or upon waiver and acceptance of
service by the respondent, the temporary restraining order under
this part shall be in effect against the parties until the final judgment
is entered or the petition is dismissed, or until further order of the
court." (ltalics added.)

Husband argues that the "final judgment"” under Family Code section 233, subdivision (a)

was "entered" when the trial court orally ruled at the January 16, 2004 hearing that the

arising from a refinance of the property.” (ltalics added.) Assuming arguendo that the
italicized language in the judgment quoted ante, could be interpreted as allowing
Husband to encumber the Duffy Property up to the amount of encumbrances on the date
of separation, that language appears in the record for the first time in the August 4, 2004
judgment.
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effective date of dissolution of the parties' marriage would be January 16, 2004.14
However, he does not cite any statute or case law to support that assertion. On the
contrary, the law provides that a judgment is not entered or final until a written judgment
is filed by the court clerk in the judgment book (or electronic or other statutorily-
authorized alternative thereto). (88 664 ["In no case is a judgment effectual for any
purpose until entered."], 668, 668.5; Phillips v. Phillips (1953) 41 Cal.2d 869, 874; In re
Marriage of Micalizio (1988) 199 Cal.App.3d 662, 672.) "Once a judgment has been
rendered it is the duty of the clerk to enter it in the judgment book. Until a judgment is
entered it is not effectual for any purpose. [Citation.] The entry of a judgment consists in
the recording of it in the judgment book, and there can be no record of a judgment until
so entered. [Citation.] A judgment is entered when it is actually entered in the judgment
book. [Citation.] ... Atany time before a judgment is entered the court may change its
conclusions of law and enter a judgment different from that first announced . . . ."
(Wilson v. L. A. County Employees Assn. (1954) 127 Cal.App.2d 285, 289, italics added.)
An oral ruling by or "judgment” of a court is ineffectual until it is reduced to a
written judgment entered in the judgment book by the court clerk. (Brown v. Barham
(1966) 242 Cal.App.2d 696, 702; Silvagni v. Superior Court (1958) 157 Cal.App.2d 287,

290; cf. In re Marriage of Drake (1997) 53 Cal.App.4th 1139, 1170 ["A trial court's oral

14 Husband argues: "The written Judgment memorializing the in[-]court oral
stipulation of January 16, 2004 [regarding the effective date of dissolution] was not filed
with the court until August 4, 2004, but it was final as to the dissolution of the marriage
when announced [on January 16, 2004]."
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ruling . . . does not become effective until it is filed in writing with the clerk or entered in
the minutes.”].) Accordingly, although the trial court orally ruled at the January 16, 2004
hearing that the parties' marriage would be deemed dissolved as of that date, that ruling
did not become a final judgment within the meaning of Family Code section 233,
subdivision (a) until August 4, 2004, when a written judgment reflecting that ruling was
entered in the judgment book by the clerk court. As a result, the restraining orders set
forth in the Summons remained in effect until August 4, 2004. (Fam. Code, § 233, subd.
(a).) Those restraining orders had not expired prior to the time of his February and April
2004 encumbrances on and May 2004 transfer of the Duffy Property. Therefore, the trial
court did not exceed its jurisdiction by finding Husband in contempt for violation of the
restraining orders.
Vv
Remaining Contentions

Husband also contends the trial court erred by: (1) admitting his deposition
testimony and exhibits admitted at his deposition; (2) admitting photocopies of certain
documents; and (3) not reducing the amount of its attorney fee award for those dismissed
contempt counts. However, because those purported errors are not reviewable by a
petition for writ of review, we decline to address them.

A writ of review is also known as a writ of certiorari. (8§ 1067.) Section 1068,
subdivision (a) provides:

"A writ of review may be granted by any court when an inferior

tribunal, board, or officer, exercising judicial functions, has
exceeded the jurisdiction of such tribunal, board, or officer, and
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there is no appeal, nor, in the judgment of the court, any plain,
speedy, and adequate remedy."

"Judgments and orders made in contempt proceedings are final and conclusive; as such,
they are nonappealable. [Citations.] Review may be had by the extraordinary writs of
certiorari [or review] or, where appropriate, habeas corpus [citation], and the scope of
inquiry is limited to the question whether the court had jurisdiction to render the
judgment or order [citations]." (Moffat v. Moffat (1980) 27 Cal.3d 645, 656, italics
added; see also Chula v. Superior Court (1962) 57 Cal.2d 199, 204 ["The sole function of
the writ of certiorari in a contempt matter is to annul proceedings taken in excess of
jurisdiction . . . ."]; Masters Mart, Inc. v. Superior Court (1952) 114 Cal.App.2d 450,
451.) Although the term "jurisdiction” often refers to the fundamental jurisdiction of the
court to hear and consider a matter, in cases of certiorari or review the meaning of that
term is somewhat broader. (Estate of Kay (1947) 30 Cal.2d 215, 218; Brock v. Superior
Court (1947) 29 Cal.2d 629, 631; Abelleira v. District Court of Appeal (1941) 17 Cal.2d
280, 291.) Abelleira stated:

"Speaking generally, any acts which exceed the defined power of a

court in any instance, whether that power be defined by

constitutional provision, express statutory declaration, or rules

developed by the courts and followed under the doctrine of stare

decisis, are in excess of jurisdiction, in so far as that term is used to

indicate that those acts may be restrained by prohibition or annulled

on certiorari [or review]." (Abelleira, at p. 291.)
Because Husband does not contend the trial court acted in excess of its jurisdiction

(within the meaning of that term for purposes of certiorari or review) by making the

purported errors in admitting evidence at his contempt trial and in calculating the amount
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of its attorney fee award, we need not, and do not, address those contentions because they
are beyond the scope of permissible review of a petition for writ of certiorari or review.15
DISPOSITION
The order of contempt is affirmed. The stay issued by this court on May 4, 2006,

is vacated. Wife is entitled to costs in this writ proceeding.

McDONALD, J.

WE CONCUR:

BENKE, Acting P. J.

MCcINTYRE, J.

15 In any event, had we considered the merits of Husband's contentions, we strongly
doubt we would have been persuaded the trial court erred.
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Filed 11/22/06

COURT OF APPEAL - FOURTH APPELLATE DISTRICT

DIVISION ONE

STATE OF CALIFORNIA

EDWARD GOOLD, D048431
Petitioner, (San Diego County
Super. Ct. No. DS23169)
V.
ORDER MODIFYING OPINION
THE SUPERIOR COURT OF SAN AND CERTIFYING OPINION FOR
DIEGO COUNTY, PARTIAL PUBLICATION
Respondent;
LAURA GOOLD,

Real Party in Interest.

THE COURT:
It is ordered that the opinion filed herein on November 20, 2006, be modified as
follows:
1. In the second sentence of the first paragraph on page 1, the words "writ
discharged" are deleted so the sentence reads:
"Order of contempt affirmed."

There is no change in the judgment.



As so modified, the opinion is ordered certified for publication, with the exception

of parts 1, 111, IV and V.
The attorneys of record are:
Gary Harrison for Petitioner.
No appearance for Respondent.

Patrick L. McCrary for Real Party in Interest.

BENKE, Acting P. J.

Copies to: All parties
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