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APPEAL from a judgment of the Superior Court of San Diego County, Timothy

M. Casserly, Judge. Affirmed.

The prosecution charged Hubert Dymitr Haraszewski, Jr., with 23 counts of

various sex crimes involving four minors (Coby, Bryan G., Nolan F., and Darrell C.) over

a period of more than a decade.l

1 As most of the information about the 23 counts and related sentence enhancement
allegations is not relevant to the issues raised on appeal, we shall dispense with a
summary of the accusatory allegations set forth in the second amended consolidated
information, and shall address the relevant charges and allegations as needed in the
discussion portion of this opinion.



The initial arrest and investigation began when a state park ranger patrolling San
Onofre State Beach arrested Haraszewski on suspicion of child endangerment after
observing Coby, who was then 12 years old, driving Haraszewski's car. A detective's
warrantless search of the passenger compartment of Haraszewski's car revealed a book on
oral sex, a massager, a tub of petroleum jelly, condoms, a digital camera, and a flash (or
thumb) drive. A warrantless search of the trunk revealed another thumb drive, which
contained sexually suggestive folders, under the spare tire. Suspecting that Coby may
have been sexually molested, the detective viewed incriminating pictures on the camera
without a warrant and then gave the evidence to another detective who was interviewing
Coby. Coby eventually disclosed information showing Haraszewski had sexually
molested him. After the court denied his motion to suppress the evidence, Haraszewski
admitted various prior conviction allegations, and the court found true other priors
allegations. A jury found Haraszewski guilty of all 23 counts and all related
enhancement allegations. The court sentenced him to a determinate prison term of 36
years and an indeterminate term of 600 years to life.

On appeal, Haraszewski contends (1) the search of his car following his arrest
violated his rights under the Fourth Amendment to the United States Constitution because
it was not reasonable to believe the car contained evidence of the offense of arrest, and
thus the court erred by denying his motion to suppress the evidence obtained from the
search; (2) the court committed prejudicial instructional error by failing to define the term
"complaining witness" in CALCRIM No. 1190 concerning the noncorroboration

requirement for sexual offense victim testimony "after several witnesses complained
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about [his] committing sex crimes against them"; (3) his two convictions for posing or

modeling Coby and Bryan in violation of Penal CodeZ section 311.4, subdivision (c)
(hereafter § 311.4(c)) must be reversed because the court erroneously instructed the jury,
over a defense objection, that the prosecution did not have to prove he directed Coby and
Bryan when he took images of them; (4) the evidence is insufficient to sustain his
conviction for posing or modeling Coby because "Coby testified that there was no posing
or direction” and the pictures and movie he took of Coby at the nude beach were "not
choreographed"; (5) the foregoing claimed instructional errors were cumulatively
prejudicial, requiring reversal; and (6) the evidence is insufficient to support his four
convictions of duplicating child pornography with intent to distribute it to a minor in
violation of section 311.2, subdivision (d) (hereafter § 311.2(d)). We affirm the court's
denial of Haraszewski's suppression motion and conclude the court did not commit
instructional error and Haraszewski's cumulative error and insufficiency-of-the-evidence
claims are unavailing. Accordingly, we affirm the judgment.
FACTUAL BACKGROUND

A. The People's Case

In the evening on October 20, 2007, State Park Officer Grant Beers issued a
citation to a white BMW parked in the south day-use lot near Trail 6 at San Onofre State
Beach for being parked in the lot after the park closed. It was the only vehicle left on the

lot. The beach near Trail 6 is known as a clothing-optional (or nude) beach. Officer

2 All further statutory references are to the Penal Code.
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Beers notified State Park Officers Martin Urbach and Paul Brown, who were in a
different patrol car, that the white BMW was still in the park and he had issued it a
citation.

At about 8:17 p.m. that night, Officer Urbach was driving with Officer Brown he
saw the white BMW driving in the dark toward him northbound on the road near Trail 5,
which is north of Trail 6. Officer Urbach saw that the BMW was being driven illegally
by a young boy who was not old enough to drive. The officer made a U-turn to make a
traffic stop. By the time he completed the U-turn, the BMW had stopped and the boy
was switching seats with Haraszewski, who had been in the front passenger seat. Officer
Urbach asked Haraszewski for his license and registration, and asked why the boy had
been driving. Haraszewski said he was giving the boy a driving lesson. Haraszewski
also said he had been hiking on the beach, denied that he and the boy had visited the
clothing-optional part of the beach, and claimed he was the boy's cousin and the boy was
"13 going on 14" years of age. The boy also said he was 13 going on 14. The police
determined later that night that the boy (Coby) was 12 years of age and Haraszewski was
32.

After Officers Urbach and Brown made the traffic stop, Officer Beers and another
officer, Paul Mills, arrived and saw the white BMW was the same car to which Officer
Beers had issued the parking citation. At some point, Officer Urbach ordered
Haraszewski and Coby out of the car, handcuffed Haraszewski, and put him in the back

of the patrol car. Officers Beers and Mills dealt with Coby.



About two hours later, with Haraszewski still in the patrol car and Coby also still
at the scene, Officers Urbach and Brown started inventorying the contents of the BMW
because they were going to have the car towed away. They found camping gear in the
backseat, a big tub of vaseline, and a book on oral sex on the floorboard behind the
driver's seat. At that point, Officer Brown, who was the supervisor, stopped the
inventory and called the San Diego County Sheriff's Department to ask for an
Investigator to assist them. He and Officer Urbach put the items back inside the BMW
where they had found them.

At around 9:53 p.m., with Haraszewski and Coby still at the scene, a sheriff's
Department patrol unit arrived, and then Detective Justin White, who worked as a child
abuse detective for the Sheriff's Department, arrived and searched the BMW, both to
assist with the inventory and to look for evidence. Detective White searched the entire
car, including both the passenger compartment and the trunk, and photographed
everything he found. In the passenger compartment, he found camping equipment, a
bottle of vodka, a massager, a blue bag and the book on oral sex, a laptop computer, a
digital camera, a small thumb drive, a lot of condoms with some packages of lubricant
inside a container, and some petroleum jelly. In the trunk, Detective White found a
second thumb drive under the spare tire.

Detective White took the evidence he found in Haraszewski's car to the Encinitas
sheriff's station, where he gave the items to his partner, Lisa Brannan, who was also a
child abuse detective. Detective Brannan examined the camera and found on the memory

card images of Coby, including one showing him nude on the beach. She also found on
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the memory card a movie of Coby with Haraszewski talking. On the LG thumb drive
found under the spare tire in the trunk of Haraszewski's car, the police found hundreds of
images of naked boys, including boys engaged in sexual activity. The folders on the
drive had labels corresponding to the types of images found in the folders. One folder
contained pictures of naked boys being spanked. On the other thumb drive, the police
found copies of MySpace conversations and messages.

Detective Brannan interviewed Coby at the sheriff's station around midnight on
October 20-21, 2007. The interview lasted over an hour. Initially, Coby denied that
anything sexual had happened. Later in the interview, he admitted Haraszewski had
masturbated his (Coby's) penis two or three times and twice put his mouth on his penis.

Subsequent Investigation/Daniel P.

Daniel P. testified he met Haraszewski at "the U," an area in Palmdale where kids
ride BMX bicycles, when he was 17 years old. At that time, Haraszewski was living with
his parents near Daniel's house in Palmdale.

Detective Brannan listened to a recorded telephone conversation that had taken
place on November 23, 2007, between Haraszewski and Daniel. During that
conversation, Haraszewski asked Daniel to go to Haraszewski's parents' house to retrieve
and hide some thumb drives and a memory card for a camera. Daniel retrieved the items
and later turned them over to Detective Brannan.

Detective Brannan obtained a search warrant, viewed the images on the thumb
drives and memory card, and took them to the Regional Computer Forensics Laboratory

(RCFL) for analysis. On one of the thumb drives, the police found copies of MySpace
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pages and conversations, other writings, pictures of Coby, pictures of a 10-year-old boy
named Bryan, and images of children engaged in sexual activity. One of the pictures of
Bryan was also found on another thumb drive along with more copies of MySpace
messages.

In an August 13, 2007 MySpace conversation between Haraszewski and Coby,
Haraszewski told Coby about a bike seat and gloves he wanted to give to him. In an
August 24, 2007 conversation, the two discussed dying their hair and pubic hair pink or
purple. In another conversation, Haraszewski sent Coby a "virtual coupon” that said,
"This coupon entitles you to do what you want with me." Haraszewski sent another
coupon for "one free Fondle." When Coby asked what he meant, Haraszewski replied,
"Fondle? Lol! Like when u make someone play wit u, u know . .. lol ... down there?
Lol In a September 2007 conversation, Haraszewski and Coby discussed their plans to
go camping together.

In another online conversation found on a thumb drive, Haraszewski discussed the
October 20, 2007 beach trip with someone named Kieran. Haraszewski told Kieran that
Coby asked Haraszewski to take him to the nude beach. Haraszewski described how
Coby played with a vibrating back massager and put it on his crotch while they were in a
Wal-Mart store buying camping equipment. He also wrote about how he enjoyed Coby
touching his chest and how Coby balanced a chocolate milk container on his erect penis
through his shorts while they were in the car on the way to the beach. Haraszewski also
wrote about wanting to buy "hair bleach™ to "bleach [Coby's] pubes and dye them purple

like mine later."



Haraszewski also told Kieran that after he and Coby undressed at the beach, he
avoided looking at Coby so that he (Haraszewski) would not get an erection. He
described showing Coby his erection while they were in the water and then playing in the
sand with Coby. Haraszewski also indicated Coby agreed to "mess around" with him but
not engage in oral sex. Haraszewski claimed Coby "expected to be touched" and said he
"[had] a strong feeling [Coby] was even looking for more." He described Coby as "hot"
and "sexy."

Haraszewski indicated to Kieran that after they went into a cave, he and Coby took
off their clothes and both had erections. He described Coby's penis in detail for Kieran.
He told Kieran that park rangers stopped him after he let Coby drive, and he "was
arrested [on] suspicion of child abuse."” He mentioned the rangers found a tent, a sleeping
bag, a back massager, a bottle of alcohol, a "book on givin['] head," and a "little [USB]
drive" containing "nude pic[tures] of a minor [he] was accused of abusing."

In mid-December 2007, Detective Brannan executed a search warrant at
Haraszewski's parents' home in Palmdale and found more writings belonging to
Haraszewski, including a printout of an instant message conversation in which he
discussed taking Coby to the beach. In July 2008, Detective Brannan seized more boxes
of Haraszewski's writings in a search of his parents' garage.

Coby's Testimony

Coby testified that in 2007, when he was 12 years old, he lived in Costa Mesa with
his father and stepmother. He liked to go BMX biking at a place called Sheep Hills. He

met Haraszewski at Sheep Hills at the end of July 2007. Haraszewski told him he was 19
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and his name was "Squirrel." Haraszewski gave him his e-mail address so that Coby
could find his MySpace page.

Coby added Haraszewski as a MySpace friend and they began communicating
through MySpace. Haraszewski would hang out with him every other weekend, usually
at Sheep Hills to ride bikes. Haraszewski met Coby's father and stepmother.

Coby testified that Haraszewski asked him whether he had ever had sex and
whether he wanted to have sex. When Haraszewski told Coby that he liked him, Coby
did not know what Haraszewski meant but was "weirded out by it." Haraszewski tried to
touch Coby's penis when they were at the beach in San Onofre on October 20, 2007.
They had talked on MySpace about going camping and Coby's father had given
permission. Coby met Haraszewski at Sheep Hills, they put his bike in Haraszewski's
BMW, and then they drove to San Onofre. They parked the car, took pictures of each
other, and then walked down the trail to the beach. Both Haraszewski and Coby took
their clothes off on the beach. Coby testified he did not want to take his clothes off; it
was Haraszewski's idea that Coby should take off his pants.

Haraszewski took pictures of Coby on the beach that day. Coby was nude in at
least two of the photographs and in a video Haraszewski took that day.

Coby indicated that after he and Haraszewski got dressed Haraszewski showed
him an opening to a nearby cave in the cliffs that was big enough to walk into. While
they were in the cave, Haraszewski told him to take off his pants and then he touched

Coby's penis. The touching stopped when Coby jumped back. When they left the cave at



around sundown, they walked around on the beach. It was dark when they finally made
their way back up the trail.

Haraszewski asked Coby whether he wanted to drive the BMW and Coby said he
did. Coby testified it was "a little driving lesson,” and Haraszewski sat in the front
passenger seat while Coby was driving. When they saw the park rangers' patrol car, they
stopped and switched seats. Haraszewski told him to tell the officers they were cousins.

Haraszewski told Coby on several occasions that he wanted to be more than just
friends with him. Coby testified that Haraszewski touched his penis on two separate
occasions in a cave at Sheep Hills in Costa Mesa. Both times Haraszewski stuck his
hands down Coby's pants. Coby never told his father or stepmother about the touching
because he was embarrassed and afraid.

Bryan G.'s Testimony

Bryan G., who was 12 years old at the time of the 2009 trial in this matter, testified
he met Haraszewski in 2007 while he was riding his BMX bike at the U in Palmdale.
Haraszewski took him to an old abandoned car in the mountains near the area where they
rode bikes. When they went inside the car, Haraszewski told Bryan to take off his
clothes. Bryan did not want to take off his pants, so Haraszewski took them off without
Bryan's help. When Bryan was naked, Haraszewski took photographs of Bryan's
genitals. Haraszewski told Bryan to grab what Bryan referred to as his "private part,"”
and, when Bryan complied, Haraszewski took a photograph of him. Bryan tried to leave
but Haraszewski kept pulling him back and told him not to leave. Haraszewski, who was

wearing his pants, put the camera in a front pocket and touched Bryan's penis with his
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hand, which made him uncomfortable. Bryan tried to put his clothes on, but Haraszewski
kept pulling them down. When Haraszewski heard Bryan's mother calling for him,
Haraszewski got scared. Bryan put his clothes back on and left. Haraszewski told Bryan
not to tell anyone what had happened and said he would loan Bryan his iPod if he did not
tell.

Darrell C.'s Testimony

Darrell C., who was 28 years of age at the time of trial, was 10 or 11 years old
when he met Haraszewski while roller skating. They became friends and hung out
together almost every day. Their friendship eventually became a sexual relationship. It
began when Haraszewski slipped his finger into a hole in Darrell's sweatpants and rubbed
Darrell's penis for three to five minutes. At that time Darrell was 11 or 12 years old and
Haraszewski was 16 or 17. Later, Haraszewski gave Darrell an ultimatum, indicating he
would not be Darrell's friend unless Darrell agreed to be more than friends. Eventually,
Darrell gave in and allowed Haraszewski to touch his penis and perform oral sex upon
him. These touchings occurred sometime between 1993 and late 1994 or early 1995.
The sexual activity occurred frequently. Most often, it occurred at Haraszewski's parents'
house, but sometimes it happened in a wooded area near the BMX tracks. Darrell cut off
contact with Haraszewski when Darrell was 15 or 16.

Nolan F.'s Testimony

Nolan F. testified he met Haraszewski when Nolan was 10 or 11 years old and
Haraszewski was 19 or 20 years old. He met Haraszewski through his stepbrother's

BMX biking. After about six months, Haraszewski started masturbating Nolan, who was
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in sixth grade at the time, and later started orally copulating him. Haraszewski
masturbated Nolan at least 36 times and orally copulated him more than a dozen times.

Expert Testimony

The prosecution presented expert testimony to explain why children often delay
disclosing sexual abuse. Some children who have known the abuser for a long time may
feel emotionally bonded to their abuser. Others have difficulty admitting they were a
victim because they are ashamed or embarrassed or feel culpable because they
participated. Many victims initially make only partial or tentative disclosures and later
disclose details of the sexual activity. Although young children are considered
susceptible to suggestion during questioning, children older than 10 are no more
susceptible than adults.

Prior Convictions

In 1996, in Ventura County Superior Court case No. CR38454, Haraszewski
pleaded guilty to three counts of committing a lewd act upon a child under the age of 14
(8 288(a)), two counts of child molestation (8§ 647.6), one count of sexual exploitation of
a child (8 311.3, subd. (b)(5)), two counts of solicitation to commit sexual assault (8§ 653f,
subd. (c)), and one count of contributing to the delinquency of a minor (8 272).

B. The Defense Case

Haraszewski testified he was 34 years of age, and in the previous few years he had
been a full-time student who also worked in telemarketing. He met Darrell in 1993 when
he was 17 and Darrell was 11. Haraszewski turned 18 in October 1993. He admitted to

having been in love with Darrell and having a sexual relationship with him. He also
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admitted giving Darrell an ultimatum in 1993 about ending the friendship or turning it
sexual. His relationship with Darrell when Darrell later came back from New York for
visits included masturbation, oral sex, and anal sex. Darrell was 14 years old, and he was
19.

Haraszewski testified the first time he had sexual contact with Darrell he touched
Darrell's penis while he was showering. Haraszewski was 18 and Darrell was 12. he
admitted masturbating Darrell countless times, and performing oral sex upon him more
than 24 times.

Haraszewski also admitted having a sexual relationship with Nolan. The first time
consisted of masturbating Nolan in his room in 1995 when Haraszewski was 19 and
Nolan was 11. Haraszewski performed oral sex upon him six times and masturbated him
fewer than 10 times. Once they had oral sex while in the Disneyland parking lot.

Haraszewski also admitted having a sexual relationship with a boy named David
and pleading guilty to several sex offenses based on sexually touching him. He also
admitted taking pictures of Bryan in the abandoned car but denied forcing him and posing
him. When he took the pictures of Bryan in the nude, Haraszewski was out on bail on
charges related to Coby in this case. Haraszewski indicated that Bryan wanted to strip for
the pictures and Haraszewski did not discourage it. Haraszewski indicated he never
threatened or tried to bribe Bryan. He downloaded the pictures on to a thumb drive.
Haraszewski admitted asking Daniel to retrieve the thumb drive for safekeeping.

Haraszewski indicated he never intimately touched Coby. He denied touching him

at the cave at the Sheep Hills bike park. He admitted making plans with Coby to go to
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the nude beach. He denied touching Coby's penis at the nude beach. Haraszewski took
pictures of him, but did not pose him. He indicated they touched each other when they
put lotion on each other's back. Haraszewski denied touching Coby's penis in the cave at
the beach. He admitted talking with him about orally copulating him, but never did it.
DISCUSSION
I. DENIAL OF MOTION TO SUPPRESS

Haraszewski contends the search of his car following his arrest violated his rights
under the Fourth Amendment to the United States Constitution because it was not
reasonable to believe the car contained evidence of the offense of arrest, and thus the
court erred by denying his motion to suppress the evidence obtained from the illegal
search. In support of this principal contention, Haraszewski specifically asserts (1) the
warrantless search of his car violated his Fourth Amendment rights because, under
Arizona v. Gant (2009) 556 U.S. 332 [129 S.Ct. 1710] (Gant), the search cannot be
justified as a valid search incident to arrest; (2) although "the police had a right to
conduct an inventory search of the car," Detectives White and Brannan "went far beyond
an inventory search" by searching for evidence of child molestation and viewing the
pictures in the digital camera found in the car during the inventory search; (3) this court
"should not excuse the Fourth Amendment violation based on a good faith exception to
the rule articulated in Gant because no such good faith exception exists"; (4) this court
"should not excuse the Fourth Amendment violation based on exigency because exigent
circumstances did not exist"; (5) "[b]ecause the initial search was illegal, the statement

from [Coby during Detective Brannan's interview] was also illegal, and all evidence
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related thereto should be excluded”; and (6) "[b]ecause the initial search was illegal, the
warrant obtained based upon evidence discovered at the initial search was also illegal,
and all evidence related thereto should be excluded.”

These contentions are unavailing. For reasons we shall explain, we conclude the
court properly denied Haraszewski's suppression motion because (1) the rule articulated
in Gant, on which Haraszewski relies, is not applicable here; and (2) under United States
v. Ross (1982) 456 U.S. 798 (Ross), Detective White had probable cause to conduct a
warrantless search of the car and any containers he found inside it, including the digital
camera and the two thumb drives.

A. Background

1. Motion to suppress evidence

Haraszewski filed a motion to suppress evidence under section 1538.5, contending
the warrantless search of his white BMW was unreasonable and all of the evidence seized
as a result of that search should be suppressed. In his amended motion to suppress, he
claimed that (1) his "nearly two hour pre-arrest detention” was not based on reasonable
suspicion, and (2) under Gant, supra, 129 S.Ct. 1710, the warrantless search of his car
was per se illegal because "[t]here was no evidentiary basis for the search of the vehicle
nor the likelihood of discovering offense-related evidence that would authorize[] the
search."

In their opposition to the motion, the People argued that (1) the initial traffic stop
and Haraszewski's detention were proper as they were based on reasonable suspicion and

an observed Vehicle Code violation; (2) probable cause supported Haraszewski's arrest
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for child endangerment; (3) his car was lawfully impounded and searched for inventory
purposes; (4) under Ross, supra, 456 U.S. 798, Detective White had probable cause to
conduct a warrantless search of the car and any containers he found inside it; (5) under
Segura v. United States (1984) 468 U.S. 796 and Murray v. United States (1988) 487
U.S. 533, even if the police illegally viewed the pictures found in the camera and thumb
drives, the warrant Detective Brannan obtained for the search of the camera and thumb
drives was an independent source for the discovery of the pictures that broke the causal
chain between any such illegality and the discovery of the pictures and purged the taint of
the illegality; and (6) Haraszewski had failed to meet his burden of showing the search
warrant was unlawful, and, even if Detective Brannan's affidavit in support of the search
warrant was based on tainted information, under Murray, supra, 487 U.S. 533, the
information remaining in the affidavit after the excising of the tainted information was
sufficient to establish probable cause for the search warrant.

The People thereafter filed a supplemental brief on the impact of Gant, arguing
that suppression of the evidence was unwarranted because the search of the passenger
compartment of Haraszewski's BMW was conducted in good faith.

2. Suppression motion hearing

At the suppression motion hearing, several police officers testified to describe the
events leading to the search of Haraszewski's car. Officer Beers testified that on the
evening of October 20, 2007, he was on duty at the San Onofre State Beach. Before he

secured the gates, Officer Beers observed that one car, a white BMW, was still parked in
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the south day-use lot after the park had closed. At 7:15 p.m., he issued that vehicle a
parking citation for being parked in the lot after the posted closing hour.

Officer Urbach testified that, at around 8:00 p.m. that evening, he was on patrol at
San Onofre with another ranger, Officer Brown, doing a final pass through the park to
make sure all visitors had left before locking the gates. Officer Beers notified Officer
Urbach by radio about the white BMW that was still parked in the south lot. Officer
Urbach received a radio call from his dispatch about a 911 call made from a pay phone
outside the park entrance. The caller said he had seen a man and a boy together at the
nude beach, something about the pair did not seem right, and asked that police do a
welfare check on the boy. The caller also said he saw the man and boy in a white car in
the parking lot as he was leaving.

At around 8:25 p.m., as he was driving to the south day-use lot near Trail 6,
Officer Urbach saw a white sedan driving towards him. Trail 6 leads to the farthest area
of the park from the entrance, down to a beach considered a nude beach. As he
approached the white sedan, Officer Urbach saw that the driver appeared to be a young
boy about 11 or 12 years of age. Officer Urbach made a U-turn and pulled the car over.
By the time the officer turned around and stopped behind the sedan, the boy who had
been driving had switched places with Haraszewski, who had been in the passenger seat.
Officer Urbach testified he could tell the boy was too young to lawfully drive a car, and
he stopped the car on a suspected traffic violation and child endangerment.

Officer Urbach asked Haraszewski why the boy had been driving, and

Haraszewski replied he was giving the boy a driving lesson. Haraszewski claimed that he
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and the boy were cousins and that the boy was "13 going on 14" years old. Haraszewski
denied that he and the boy had been on Trail 6 or at the nude beach. Officer Urbach
testified he suspected Haraszewski was lying and covering something up because he
knew they had been down there, the boy did not look like he was 13 going on 14 years
old, and the next closest trial head, Trail 5, was a "good hike" from Trail 6. He also
suspected the boy, who also said he was 13 going on 14, was not being truthful about his
age.

Officer Urbach asked Haraszewski for his identification and then ran his driver's
license information through dispatch and was informed that Haraszewski was a registered
sex offender. Based on the 911 call and the other information he had, Officer Urbach
talked to his supervisor, Officer Brown, about conducting further investigation because
he suspected criminal activity. Officers Urbach and Brown decided to ask the San Diego
County Sheriff's Department to send an investigator to assist with a possible child
molestation investigation.

Officer Urbach asked Haraszewski to get out of the car to get him away from the
boy. Officer Urbach intended to arrest Haraszewski for child endangerment and told
Haraszewski he was being detained pending an investigation. Officer Urbach searched
Haraszewski for weapons, then handcuffed him and placed him in the patrol car. Another
officer, Officer Mills, arrived to interview the boy and Officer Urbach began paperwork
to transport Haraszewski to jail. Officer Mills learned Coby's name and notified his

father in Costa Mesa. The officers then called the sheriff's department for assistance.
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a. California State Parks Department's written impound and inventory policy

Officer Urbach testified that at around 9:00 p.m. that night, about 40 minutes after
the traffic stop and while he was waiting for the sheriff's department investigator to
arrive, he filled out the booking paperwork charging Haraszewski with felony child
endangerment and began the paperwork needed to impound and inventory Haraszewski's
BMW. He also testified that the California State Parks Department has a written
impound and inventory policy that when a driver is arrested and his vehicle would
otherwise be left unattended, the vehicle must be impounded and the property inside the
vehicle must be safeguarded. Specifically, Officer Urbach testified that the Department's
written policy "is to fill out the CHP 180 [storage impound form], itemize everything
that's in the car of value, and the tow truck driver signs it and he gets a copy. Then we
mail a copy to the registered owner of the vehicle and the copy goes into the file." The
park rangers use the standard CHP 180 form provided by the California Highway Patrol
to document the condition of the car and to inventory all of the items in the car to
safeguard the property and protect the State Parks Department from fraudulent loss
claims. The officers also look inside backpacks, purse, and any other containers when
they conduct an inventory search.

b. Initial search of Haraszewski's car

Officers Urbach and Brown began their inventory search of Haraszewski's car.
Officer Urbach testified that he searched the rear passenger compartment on the driver's
side and observed new, unused camping equipment. When he lifted the camping gear, he

saw on the floorboard an extra large container of Vaseline next to a book on oral sex.
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Officer Brown found electronic equipment, including a laptop computer and a digital
camera, on the other side of the car. He also found condoms in a backpack on the back
seat and alcohol in a bag on the floor. The officers then stopped the inventory search and
waited for the sheriff's department investigator because the items they found in the car
and the information that Haraszewski was a registered sex offender led them to believe
the items in the car could be linked to other criminal activity, and they decided to wait for
someone with more expertise in that area.

c. Subsequent events

According to Officer Urbach, the first sheriff's department unit arrived at the scene
at about 9:50 p.m. The sheriff's deputy looked at the items found in the vehicle, without
disturbing anything else in the car, and then called for an investigator. In the meantime,
Haraszewski and Coby were separately transported to the sheriff's Encinitas substation.
Later, Detective White, a sheriff's department child abuse investigator, arrived and met
with the officers. Detective White's partner, Detective Brannan, went to the Encinitas
substation to speak with Haraszewski and the victim.

Detective White testified that Officer Urbach explained to him his initial
observations and the reasons why Haraszewski's car had been stopped. Officer Urbach
also told Detective White about the initial 911 call and informed him that Haraszewski
was a registered sex offender who had lied both about the victim's age and about his
being the victim's cousin. The officers described the items they had found in

HaraszewskKi's car.
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Based on his training and experience as a child abuse investigator and the
information he had received from the officers, Detective White believed the items found
in the car were tools a child molester might use to seduce a child or get the child drunk
and get him in a position where he would be able to molest him. Detective White
indicated that letting a young child drive a car was the type of reward an abuser might
give a child in order to build trust and camaraderie with an intended victim. Detective
White testified that, based on his training and experience and all of the information he
had at the time, he believed he had probable cause to search Haraszewski's car for
evidence of a crime.

Detective White also indicated he helped with the inventory of the car. He found a
knife in the driver's door, some pills under the passenger seat, receipts for the camping
gear showing the purchases had been made that day, a tent, and a thumb drive. In the
trunk, Detective White found a bicycle, some electronics, and a second thumb drive in
the spare tire area. Detective White indicated he always checks for a spare tire when he
conducts an inventory search, to note whether the spare is present and, if so, the condition
of the spare. In this case, the spare was not secured and he could tell there were items
underneath it. When he lifted the spare, he found the thumb drive underneath it.
According to Detective White, this unusual hiding place was suspicious because people
who are sexually interested in children often conceal hard drives or thumb drives
containing their child pornography.

Detective White indicated that when he spoke with Detective Brannan, she told

him the boy was not being completely honest or cooperative with her. He did not know
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whether the boy needed to be seen at the hospital for medical reasons or a sexual assault
examination. Detective White looked at the pictures on the camera found in
Haraszewski's car to see whether there were pictures of sexual activity involving the boy.
He found a couple of pictures of clothed children, a picture of a nude adult male on the
beach, and some pictures of a nude boy also taken at the beach. Detective White relayed
this information to Detective Brannan.

Detective Brannan testified she interviewed Coby at the substation and learned he
was 12 years old. During the interview, Coby disclosed that Haraszewski had molested
him and that he had been naked at the beach that day with Haraszewski. Detective
Brannan was interviewing Coby when Detective White relayed the information about the
pictures he found on the camera found in Haraszewski's car. Detective Brannan also
looked at the pictures on the camera to see if there were other victims or if the pictures
suggested Coby needed medical attention. Detective Brannan sent the camera and the
thumb drives to the RCFL for analysis.

On October 21, 2007, the San Diego County Sheriff's Department obtained a
warrant to search the laptop computer, digital camera, and the two thumb drives found in
Haraszewski's BMW based on Detective Brannan's affidavit. Detective Brannan
explained that her unit was closed for about a week during the time between the search of
Haraszewski's car and the request for the search warrant because all area law enforcement
personnel were called out to deal with the October 2007 wildfires.

In her affidavit, Detective Brannan indicated she had looked at the pictures on the

camera based on "exigent circumstances™ and had found several pictures of young boys

22



and nude pictures of Haraszewski and Coby. She also found a short "movie" of Coby
naked on the beach. Detective Brannan noted that Coby admitted that Haraszewski had
masturbated him once or twice and orally copulated him. She also stated that Coby told
her Haraszewski had taken nude photographs of him on the beach the day they were
stopped.

Following the testimony of the officers, defense counsel argued the search of
Haraszewski's car was an invalid search incident to arrest under Gant, supra, 129 S.Ct.
1710, because there was no basis to believe a search of the car would uncover evidence
of child endangerment. Defense counsel further argued that, even if the search of the car
was a valid inventory search, the search of the contents of the camera exceeded the scope
of a valid inventory search and the officers should not have searched the contents of the
camera without a warrant.

The prosecution argued that Gant did not apply to this case because the officers
conducted a valid inventory search of Haraszewski's car and had probable cause to search
the car for evidence of criminal activity beyond child endangerment, including child
molestation. The prosecutor also argued Detective White properly viewed the pictures on
the digital camera based on probable cause or exigent circumstances "to see if something
else was going on that [Coby] actually needed some medical attention for." The
prosecutor further argued that, even if there was no probable cause to view the pictures
on the camera, the pictures inevitably would have been discovered once the search

warrant issued.
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3. Ruling

The court found the officers properly conducted an inventory search of
Haraszewski's car, but they had no valid basis for viewing the pictures of Haraszewski's
camera. Specifically, the court stated:

"All right. Here's ... my ruling on this. | think the officers made a
valid stop. | think it was clear that they were able to observe a 12
year old driving, and I think the key issue in this case is whether or
not [Haraszewski] was arrestable for child endangerment at that
time. | think good arguments could be made either way on that.

"It's a 12-year-old child, it's at night, it's on the road. At what age do
you say that is just too young, that is too dangerous? It might be at
12. I don't know. I think reasonable people can disagree with that.
So | don't think the officer has to have proof beyond a reasonable
doubt to arrest somebody for something. | think he had probable
cause for child endangerment, but | do think it's a close call.

"So | think there was probable cause to arrest him. That also
provided a basis for a valid inventory search. | don't think that the
investigation was unduly prolonged given the location, given the
information as they gathered information. It was reasonable for
them to go step by step the way they proceeded. The one ranger,
you know, talking to a supervisor ranger who decides the sheriff
should come in. The sheriff drives up, the sheriff decides an
investigator should get in. This is not unduly prolonged.

"They had—and they certainly had evidence to detain him for
suspicion of child molestation given the anonymous phone call,
given the location, the time, the fact they were alone on the beach or
the last ones there on the beach, given the person saw them nude on
the beach and finding out he is a [section] 290 [sex offender]
registrant at that point would also raise flags. Then as they start the
inventory search and they find more information consistent with
possible molestation, including the Vaseline jar[]—is possessing a
Vaseline jar a crime? No. But it's one more—that doesn't mean that
it's . . . a factor that they can't consider. The book about oral
sex—you know, maybe at this point, you know, as they continued to
gather information, at some point there may even be enough that he's
arrestable for possible child molest, but if not, there certainly was
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nothing wrong with them continuing to do the inventory search, but
letting the detectives look for further information about the child
molest since there certainly was potential for that, all this material
needed to be inventoried in any event. The fact that some of it
appeared to . . . have evidentiary value for other offense, | don't
think means they can't continue to do the inventory search.

"The problem comes in | think when [Detective White] looks at the
camera because I don't think—under the holding of Arizona v. Gant, |
don't think it's reasonable to believe he could be looking for
evidence of the child endangerment, the driving, which is what he
was arrestable for at that point, and so | can't think of a valid basis
for him to have looked at the camera during the inventory search.
But | think everything else that was seized during the search
appropriately was seized as part of the inventory search.

"So | think that the camera evidence would be suppressable unless
there's some theory that it would have been inevitably discovered, or
something along those lines, when they actually did the search
warrant subsequently. So I think that's where I'm at on this."

Defense counsel then argued Detective Brannan improperly relied on the pictures
themselves to establish probable cause to obtain the search warrant to view the pictures
on Haraszewski's camera. Defense counsel indicated that not only should the pictures be
suppressed, but that Coby's statements should also be suppressed because Detective
Brannan used the pictures to obtain his admission that Haraszewski had molested him.

The prosecutor replied that Detective Brannan stated in her affidavit that she
looked at the pictures based on certain exigent circumstances, and she included Coby's
disclosures that he and Haraszewski were at the beach, photographs were taken there, and
Haraszewski had touched him. The prosecutor argued that Coby's disclosures alone

provided probable cause for Detective Brannan to search the camera to see if there was
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any other evidence of Haraszewski molesting him at the beach or anything else to
corroborate his statements.

The court reviewed Detective Brannan's affidavit before hearing additional
argument. After the court read the affidavit, the prosecutor noted the defense had the
burden of showing the search warrant was illegally obtained. She pointed out that the
defense had not moved to quash the warrant, and nothing in the testimony at the
suppression hearing suggested the detectives used the pictures to obtain Coby's
statements. The prosecutor argued Coby's disclosures were untainted and sufficient to
constitute probable cause to support the issuance of the search warrant.

The court ruled as follows that suppression of the evidence was not warranted:

"Okay. Here's my ruling on this. In reviewing the affidavit, it does
appear to me that if you excise the material where Detective Brannan
indicates what she saw on the camera, there is still probable cause. |
don't think the interview with Coby becomes tainted because she
looked at the camera[] and questioned him about what was on the
camera. So the affidavit is still valid. There is still probable cause.
Therefore, there is probable cause for the computer, the jump
drive[s], and the camera. So even though she looked at the pictures,
that evidence will not be suppressed."

B. Standard of Review

When reviewing a challenge to a suppression ruling, "we defer to the trial court's
factual findings if supported by substantial evidence, [and] exercise our independent
judgment to determine whether, on the facts found, the search or seizure was reasonable
under the Fourth Amendment.” (People v. Gallegos (2002) 96 Cal.App.4th 612, 622.)

We may affirm the trial court's ruling if it is correct on any theory of law applicable to the

case, even if for reasons different than the trial court's reasons, where the evidence was
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fully developed at the hearing on the suppression motion. (Green v. Superior Court
(1985) 40 Cal.3d 126, 138; People v. McDonald (2006) 137 Cal.App.4th 521, 529.)

C. Analysis

1. Search incident to arrest (Gant)

Haraszewski's initial contention—that the warrantless search of his car violated his
Fourth Amendment rights because, under Gant, supra, 129 S.Ct. 1710, the search cannot
be justified as a valid search incident to arrest—is unavailing. In Gant, the United States
Supreme Court clarified the standards applicable to warrantless searches of vehicles.
Prior to Gant, many courts had interpreted a previous United States Supreme Court
decision—New York v. Belton (1981) 453 U.S. 454—to mean the police could properly
conduct a vehicle search incident to the arrest of a recent occupant of the vehicle even if
the arrestee was secured and could not gain access to the vehicle at the time of the search.
(Gant, at pp. 1718-1719.) The Gant court narrowed this interpretation of Belton, holding
that a warrantless vehicle search incident to an arrest is permissible only when (1) the
arrestee is unsecured and within reaching distance of the vehicle (thereby justifying the
search to protect officer safety or prevent destruction of evidence) or (2) when it is
reasonable to believe the vehicle might contain evidence of the offense of arrest. (Gant,
at pp. 1714-1719.) Gant also reiterated other exceptions to the warrant requirement for
vehicle searches that exist regardless of whether there is an arrest when safety or
evidentiary concerns demand, including when there is probable cause to believe the
vehicle contains evidence of criminal activity. (Id. at p. 1721, citing Ross, supra, 456

U.S. 798.)
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Here, Haraszewski asserts that under Gant the search of his car was not a lawful
search incident to arrest, and thus it violated his Fourth Amendment rights, because "“the
officers were not in danger from [his] proximity to the car" as he was handcuffed in the
back of a patrol car at the time of the search, and the offense for which he was
arrested—child endangerment—was "obvious at the moment of arrest," and it was not
reasonable to believe his car contained evidence relevant to that offense.

Haraszewski's reliance on Gant is misplaced. As the People point out, neither the
officers who conducted the search, nor the prosecution, nor the trial court relied on the
search-incident-to-arrest exception to the warrant requirement to justify the warrantless
searches of Haraszewski's car and its contents. Furthermore, the People specifically
acknowledge on appeal that "the automobile search was not a search incident to arrest."
Thus, the Gant rule governing the warrantless search of a vehicle incident to the lawful
arrest of a recent occupant of the vehicle is not relevant to Haraszewski's Fourth
Amendment claim on appeal. Accordingly, we conclude Haraszewski's claim that the
search of his car was not a lawful search incident to arrest under Gant is unavailing.

2. Probable cause to search the car and its contents

Although Haraszewski acknowledges that, “after [his] arrest, the police had a right
to conduct an inventory search of [his] car," he claims Detectives White and Brannan
exceeded the permissible scope of a lawful inventory search, and thereby violated his
Fourth Amendment rights by searching for evidence of child molestation and viewing
without a warrant the pictures in the digital camera found in his car during the inventory

search. This claim is unavailing.
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The police "have a legitimate interest in taking an inventory of the contents of a
vehicle, including closed containers inside that vehicle, before towing it." (People v.
Williams (1999) 20 Cal.4th 119, 126, citing Colorado v. Bertine (1987) 479 U.S. 367
[107 S.Ct. 738].) This inventory “serve[s] to protect an owner's property while it is in the
custody of the police, to insure against claims of lost, stolen, or vandalized property, and
to guard the police from danger." (Bertine, at p. 372.) The Bertine court explained that
"Inventory searches are now a well-defined exception to the warrant requirement of the
Fourth Amendment,” and "an inventory search may be 'reasonable’ under the Fourth
Amendment even though it is not conducted pursuant to a warrant based upon probable
cause." (Bertine, at p. 371.) However, "an inventory search must not be a ruse for a
general rummaging in order to discover incriminating evidence." (Florida v. Wells
(1990) 495 U.S. 1, 4 [110 S.Ct. 1632, 1635]; People v. Needham (2000) 79 Cal.App.4th
260, 266.)

Under the automobile exception to the warrant requirement of the Fourth
Amendment, it is also generally lawful for police to search a vehicle and its contents
without a warrant if there is probable cause to believe the vehicle contains evidence of a
crime. (Pennsylvania v. Labron (1996) 518 U.S. 938, 940; Ross, supra, 456 U.S. at pp.
799, 806-807, 825; Gant, supra, 129 S.Ct. at p. 1723.) The lawful scope of the search of
an automobile extends to closed containers when there is probable cause to believe such
containers may contain the object of the search. (Ross, supra, 456 U.S. at p. 824; accord,
California v. Acevedo (1991) 500 U.S. 565, 579-580 [reaffirming Ross].) The Ross court

explained that the scope of the warrantless search authorized by the automobile exception
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to the warrant requirement "is no broader and no narrower than a magistrate could
legitimately authorize by warrant. If probable cause justifies the search of a lawfully
stopped vehicle, it justifies the search of every part of the vehicle and its contents that
may conceal the object of the search.” (Ross, supra, 456 U.S. at p. 825.) "Ross allows
searches for evidence relevant to offenses other than the offense of arrest." (Gant, supra,
129 S.Ct. at p. 1721.)

Here, Haraszewski's claim that Detectives White and Brannan exceeded the
permissible scope of a lawful inventory search is unavailing because at the time child
abuse investigator Detective White searched Haraszewski's car following the incomplete
inventory search conducted by Officers Urbach and Brown he had probable cause for
purposes of the automobile exception to the Fourth Amendment warrant requirement to
search both the car and its contents, including the digital camera, for evidence that
Haraszewski had sexually molested Coby. "[P]robable cause is a fluid concept—turning
on the assessment of probabilities in particular factual contexts—not readily, or even
usefully, reduced to a neat set of legal rules.” (Illinois v. Gates (1983) 462 U.S. 213,
232.) Probable cause exists if, "given all the circumstances set forth in the affidavit
before him, including the 'veracity' and 'basis of knowledge' of persons supplying hearsay
information, there is a fair probability that contraband or evidence of a crime will be
found in a particular place." (Id. at p. 238.) "[P]robable cause requires only a probability
or substantial chance of criminal activity, not an actual showing of such activity." (Id. at

p. 245, fn. 13.)
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Here, Officer Urbach, who assisted Officer Brown in conducting the initial search
of Haraszewski's car, testified at the hearing on Haraszewski's suppression motion that he
had received a radio call from his dispatch about a 911 call made from a pay phone
outside the park entrance before he made the traffic stop and detained Haraszewski,.
Officer Urbach was informed the caller had reported he had seen a man and a boy
together at the nude beach, something about the pair did not seem right, and the man and
boy were in a white car in the parking lot. Officer Urbach stated that when he ran
Haraszewski's driver's license information through dispatch he was informed that
Haraszewski was a registered sex offender. Officer Urbach indicated that when he and
Officer Brown started conducting an inventory search of Haraszewski's car they found a
book on oral sex on the floorboard next to a large container of Vaseline, and a digital
camera.

Detective White testified that when he arrived at the scene to conduct his
investigation, Officer Urbach informed him about the circumstances of the traffic stop
and what he and Officer Brown had observed in the car during their partial search of
Haraszewski's car. Officer Urbach also told Detective White about the 911 call and
informed him that Haraszewski was a registered sex offender who had lied about both
Coby's age and his being Coby's cousin. Detective White testified he searched the car
because he believed, based on the information he had received, that Haraszewski "had
either molested a child or was in the process of doing so." He stated he found two thumb
drives, including one that was hidden in the trunk of the car under the spare tire. When

asked why the thumb drive in the rear tire well and the fact that Haraszewski was a sex
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offender registrant piqued his interest, Detective White replied, "[1]t's very common for
people who are interested in children in a sexual way to keep that stuff on hard drives or
thumb drives and they will hide the stuff, if possible, because obviously they don't want it
to be found." Detective White stated he looked at the pictures on the camera found in
Haraszewski's car to see whether it contained pictures of sexual activity involving the
boy.

Based on the totality of the circumstances, as established by the foregoing
testimony of Officer Urbach and Detective White at the evidentiary hearing on
Haraszewskis's suppression motion, we conclude Detective White had probable cause to
search both the car and its contents, including the digital camera, for evidence that
Haraszewski had sexually molested Coby. Given (1) the substance of the 911 call; (2)
the information that Haraszewski was a registered sex offender; (3) Haraszewski's false
statements to Officer Urbach following the traffic stop about his relationship to Coby and
Coby's age; (4) the discovery of the book on oral sex, the large container of Vaseline, the
digital camera, and a thumb drive in the passenger compartment of Haraszewski's car;
and (5) the further discovery of a second thumb drive suspiciously hidden under the spare
tire in the trunk of the car, we conclude there was a fair probability or substantial chance
that evidence of a crime involving sexual molestation of Coby would be found in the
digital camera and the thumb drives, and thus the warrantless viewings by Detectives
White and Brannan of the pictures found in the camera were supported by probable
cause. (See Illlinois v. Gates, supra, 462 U.S. at pp. 238 & 245, fn. 13; Ross, supra, 456

U.S. at p. 825; Gant, supra, 129 S.Ct. at p. 1723.) Accordingly, we reject Haraszewski's
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claim that the initial search of the camera was beyond the scope of the inventory search
because it was justified under the automobile exception to the warrant requirement in that
there was probable cause to search it, and we conclude the court did not err by denying
Haraszewski's suppression motion.

3. Independent source doctrine and inevitable discovery

In light of our conclusion that the warrantless searches of Haraszewski's car and its
contents, including the digital camera, were supported by probable cause, we need not

reach the merits of the People's argument that, "[a]s the trial court determined, the

evidence found on the camera was admissible [under the independent source doctrine3]
because the police later obtained a search warrant for the camera, supported by
independent probable cause."
1. CLAIM OF INSTRUCTIONAL ERROR (CALCRIM NO. 1190)
Haraszewski next contends the court committed prejudicial instructional error by
failing to define the term “complaining witness" in CALCRIM No. 1190 concerning the

noncorroboration requirement for sexual offense victim testimony "after several

3 "It has long been established that even if a criminal investigation involved some
illegal conduct, courts will admit evidence derived from an 'independent source.'"
(People v. Weiss (1999) 20 Cal.4th 1073, 1077. citing Silverthorne Lumber Co. v. United
States (1920) 251 U.S. 385, 392.) "The independent source doctrine allows admission of
evidence that has been discovered by means wholly independent of any constitutional
violation. . .. The independent source doctrine teaches us that the interest of society in
deterring unlawful police conduct and the public interest in having juries receive all
probative evidence of a crime are properly balanced by putting the police in the same, not
a worse, position that they would have been in if no police error or misconduct had
occurred.” (Nix v. Williams (1984) 467 U.S. 431, 443, fn. omitted, italics omitted.)
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witnesses complained about [his] committing sex crimes against them." We reject this
contention.

A. Background

The court instructed the jury under CALCRIM No. 1190 as follows:

"Conviction of a sexual assault crime may be based on the testimony
of a complaining witness alone.” (ltalics added.)

The court supplemented that instruction by telling the jury:

"This instruction only applies to acts committed against Coby and
Bryan as charged in Counts 1, 5, 6, and 7." (Italics added.)

The verdict forms specified that counts 1, 5, and 6 each charged Haraszewski with
committing a lewd act upon Coby in violation of section 288(a), and count 7 charged him
with committing a lewd act (8 288(a)) upon Bryan.

B. Analysis

In People v. Poggi (1988) 45 Cal.3d 306, 326, the California Supreme Court
explained that, "[i]n California[,] conviction of a sex crime may be sustained upon the
uncorroborated testimony of the prosecutrix." (Accord, People v. Gammage (1992) 2
Cal.4th 693, 700 (Gammage).)

Here, Haraszewski contends the trial court erred in failing to sua sponte define the
term "complaining witness" in CALCRIM No. 1190. Noting that this case involves two
witnesses—Coby and Bryan—who he asserts "complained" in the "colloquial sense" but
not in the "technical sense,” Haraszewski claims "[t]he court should have properly
instructed the jury as to who was the complaining witness for each count and that the

court's CALCRIM No. 1190 instruction only applied to Br[y]an or Coby for the counts
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where they were named as victim." He maintains the predecessor CALJIC
instruction—CALJIC No. 10.60—"did not require modification in a case such as the
present one" because that standard instruction contained a definition of the term
"complaining witness" by referring as follows to the victim as "the witness with whom
sexual relations is alleged to have been committed":

"It is not essential to a finding of guilt on a charge of . . . [(sexual

activity)] that the testimony of the witness with whom sexual

relations is alleged to have been committed be corroborated by other

evidence." (CALJIC No. 10.60, italics added, brackets in original.)

Haraszewski further claims that, "had CALJIC [No.] 10.60 been given in the
present case, the jury would have known that for each individual count, the complaining
witness for that count was the victim of that sex crime, and his individual testimony alone
was enough for the jury to reach a guilty verdict on that particular count." The effect of
the claimed instructional error, he asserts, was that "the jury was told it could convict on
the Coby counts" if the jury believed Bryan, the other witness who complained in this
case. Haraszewski thus contends the court erroneously told the jury it could convict him
of a sexual assault crime against Coby based on Bryan's testimony alone. We reject these
contentions.
The trial court has a sua sponte duty to instruct the jury on the general principles

of law that are necessary for the jury's understanding of the case. (People v. Mayfield
(1997) 14 Cal.4th 668, 773.) Once the trial court correctly instructs the jury on the law, it

has no further duty to give clarifying instructions, and defense counsel's failure to request

clarification forfeits the issue on appeal. (Id. at pp. 778-779; People v. Lee (2011) 51
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Cal.4th 620, 638.) In reviewing a claim that the court's instructions were misleading, we
inquire "whether there is a reasonable likelihood the jury misunderstood and misapplied
the instruction[s]." (People v. Mayfield, supra, 14 Cal.4th at p. 777.) We consider the
instructions as a whole, and we assume the jurors use intelligence and common sense
when applying and correlating the instructions. (People v. Ramos (2008) 163
Cal.App.4th 1082, 1088; People v. Bragg (2008) 161 Cal.App.4th 1385, 1396.)

Here, the trial court accurately instructed the jury under CALCRIM No. 1190 that
the complaining witness's testimony could suffice to establish guilt, and it had no further
duty to clarify the term "complaining witness" absent a request. It is undisputed that
Haraszewski's defense counsel made no objection when the court indicated it would give
CALCRIM No. 1190 and did not ask the court to modify the instruction to define the
term "complaining witness." Haraszewski thus forfeited his instructional error claim.
(See People v. Arias (1996) 13 Cal.4th 92, 170-171 [defendant's failure to request a
clarifying instruction waived claim of instructional error].)

Further, even if defense counsel had requested amplification or clarification of the
instruction and preserved this claim for appeal, there was no instructional error.
Although a trial court has a duty to define terms that have a technical meaning peculiar to
the law, "[a] court has no sua sponte duty to define terms that are commonly understood
by those familiar with the English language.” (People v. Bland (2002) 28 Cal.4th 313,
334.) Here, it is self-evident that the term "complaining witness" in CALCRIM No. 1190
means the witness who was complaining about the particular count under evaluation by

the jury. Contrary to Haraszewski's assertion, no reasonable juror would think that he or
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she could vote to convict on a particular count based solely on the testimony of a witness
describing acts unrelated to that count. Such an approach defies common sense and no
juror would use it.

Moreover, other instructions reinforced the concept that conviction on a particular
count required credible witness testimony with respect to that count. The jurors were
instructed that they alone must judge the credibility of the witnesses and that the
testimony of a single witness can prove any fact. (See CALCRIM Nos. 226, 301.)
Additionally, the jurors were provided with verdict forms that identified a particular
victim for each count at issue here—counts 1, 5, and 6, as to which the verdict forms
identified Coby as the victim, and count 7, as to which the verdict form identified Bryan
as the victim—and instructed that each of the counts was a separate crime that must be
considered separately. Considering the record as a whole, there is no reasonable
likelihood the jurors interpreted the term "complaining witness" in CALCRIM No. 1190
to mean they could find guilt on a particular count without crediting the testimony of the
victim who described the acts related to that count.

Furthermore, in Gammage, supra, 2 Cal.4th 693, the California Supreme Court
stated that CALJIC No. 10.60—the predecessor to CALCRIM No. 1190 that Haraszewski
claims the court should have given in this case—correctly states the rule "that the
testimony of the complaining witness need not be corroborated.” (Gammage, at pp. 700-
701, italics added.) CALCRIM No. 1190, which informs the jury that "[c]onviction of a
sexual assault crime may be based on the testimony of a complaining witness alone"

(italics added), also correctly states that rule. (See People v. Poggi, supra, 45 Cal.3d at p.
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326; Gammage, supra, at pp. 700-701.) We conclude there was no instructional error
based on the court's failure to define the term “complaining witness."
I1l. POSING OR MODELING A MINOR (§ 311.4(c)):
CLAIMS OF INSTRUCTIONAL ERROR (COUNTS 2 & 8)
AND INSUFFICIENCY OF THE EVIDENCE (COUNT 2)

Haraszewski next contends his two convictions for posing or modeling Coby and
Bryan in violation of section 311.4(c) must be reversed because the court erroneously
instructed the jury, over a defense objection, that the prosecution did not have to prove he
directed Coby and Bryan when he took images of them. In a related claim, Haraszewski
also contends the evidence is insufficient to sustain his conviction for posing or modeling
Coby because "Coby testified that there was no posing or direction™ and the pictures and
movie he took of Coby at the nude beach were "not choreographed." We reject these
contentions.

A. Section 311.4(c)

As pertinent here, section 311.4(c) punishes anyone who, "with knowledge that a
person is a minor under the age of 18 years, ... knowingly promotes, employs, uses,
persuades, induces or coerces a minor under the age of 18 years . . . to engage
in . .. either posing or modeling . . . for purposes of preparing any . . . image, including,
but not limited to, any . . . photograph [or] videotape . . . involving[ ] sexual conduct by a
minor."

B. Claim of Instructional Error

Relying on People v. Hobbs (2007) 152 Cal.App.4th 1 (Hobbs), Haraszewski

claims the court misinstructed the jury as to an element of the crimes of posing or
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modeling Coby and Bryan by erroneously instructing the jury that "[t]here is no
requirement that [Haraszewski] direct the child to pose or model." Haraszewski asserts
that this "erroneous jury instruction lowered the burden of proof because it allowed the
prosecution to argue that there was no need to prove direction by [him]," and thus
reversal of his convictions of those counts is required. We disagree and conclude
Haraszewski's reliance on Hobbs is misplaced.

1. Applicable Legal Principles

"The trial court must instruct even without request on the general principles of law
relevant to and governing the case . . . [including] instructions on all of the elements of a
charged offense.” (People v. Cummings (1993) 4 Cal.4th 1233, 1311.) "[A]n
instructional error that improperly . . . omits an element of an offense . . . generally is not
a structural defect in the trial mechanism that defies harmless error review and
automatically requires reversal under the federal Constitution.” (People v. Flood (1998)
18 Cal.4th 470, 502-503.) Such an error is reviewed under the harmless error standard
announced in Chapman v. California (1967) 386 U.S. 18, 24. (Flood, at p. 503.) Under
the Chapman standard, "an otherwise valid conviction should not be set aside if the
reviewing court may confidently say, on the whole record, that the constitutional error
was harmless beyond a reasonable doubt.” (Delaware v. Van Arsdall (1986) 475 U.S.
673, 681.)

2. Analysis

We are asked to resolve an issue of statutory interpretation: Whether a defendant's

act of directing a child to pose or model is an element of the crime of posing or modeling
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a minor in violation of section 311.4(c). In resolving this issue, we are guided by well-
established principles of statutory interpretation.
"The ' "goal of statutory construction is to ascertain and effectuate the intent of the

Legislature.” " [Citation.] In approaching this task, we must first look at the plain and
commonsense meaning of the statute because it is generally the most reliable indicator of
legislative intent and purpose. [Citation.] If there is no ambiguity or uncertainty in the
language, the Legislature is presumed to have meant what it said, and we need not resort
to legislative history to determine the statute's true meaning." (People v. Cochran (2002)
28 Cal.4th 396, 400-401 (Cochran).)

Furthermore, "[w]e do not . . . consider the statutory language 'in isolation.’'
[Citation.] Rather, we look to 'the entire substance of the statute . . . in order to determine
the scope and purpose of the provision . ... [Citation.]' [Citation.] That is, we construe
the words in question ' "in context, keeping in mind the nature and obvious purpose of the
statute . .. ." [Citation.]' [Citation.] We must harmonize 'the various parts of a statutory
enactment . . . by considering the particular clause or section in the context of the
statutory framework as a whole.'" (People v. Murphy (2001) 25 Cal.4th 136, 142.) "The
interpretation of a statute presents a question of law subject to de novo appellate review."
(People v. Wills (2008) 160 Cal.App.4th 728, 736.)

Applying the foregoing principles, we conclude a defendant's act of directing a

child to pose or model is not an element of the crime of posing or modeling a minor in

violation of section 311.4(c). None of the express provisions of this subdivision set forth
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any such requirement.4 Considering section 311.4(c) in the context of the section 311.4
statutory framework as a whole, we also conclude no such requirement should be deemed
an implied element of this crime in order to effectuate the intent of the Legislature and
the purpose of the statute. In Cochran, supra, 28 Cal.4th 396, the California Supreme

Court explained that section 311.4, which was enacted in 1961, "is part of a statutory

scheme ' "to combat the exploitive use of children in the production of pornography.
[Citation.] The statute is ‘aimed at extinguishing the market for sexually explicit
materials featuring children." [Citation.] The Legislature was particularly concerned
‘with visual displays such as might be found in films, photographs, videotapes and live
performances,’ and section 311.4 thus 'prohibits the employment or use of a minor . . . in

the production of material depicting that minor in "sexual conduct. (Cochran, supra,

28 Cal.4th at p. 402, italics added.) Thus, the intent of the Legislature in enacting section

4 Section 311.4(c) provides in full: "Every person who, with knowledge that a
person is a minor under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person is a minor under the
age of 18 years, knowingly promotes, employs, uses, persuades, induces, or coerces a
minor under the age of 18 years, or any parent or guardian of a minor under the age of 18
years under his or her control who knowingly permits the minor, to engage in or assist
others to engage in either posing or modeling alone or with others for purposes of
preparing any representation of information, data, or image, including, but not limited to,
any film, filmstrip, photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data storage media, CD-
ROM, or computer-generated equipment or any other computer-generated image that
contains or incorporates in any manner, any film, filmstrip, or a live performance
involving, sexual conduct by a minor under the age of 18 years alone or with other
persons or animals, is guilty of a felony. It is not necessary to prove commercial
purposes in order to establish a violation of this subdivision."
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311.4(c) and the other provisions of that section was to punish the exploitive use of
children in the production of pornography. (Cochran, at p. 402.)

None of the express provisions of section 311.4(c) nor any aspect of the purpose
of the statutory framework of which that subdivision is a part—namely, " ' "combat[ting]

the exploitive use of children in the production of pornography" ' * (Cochran, supra, 28
Cal.4th at p. 402)—evinces a legislative intent to require the prosecution to prove beyond
a reasonable doubt, as an essential element of a violation of section 311.4(c) charge, that
the accused committed an act of directing an alleged child victim to pose or model. A
person can "knowingly promote[], employ[], use[], persuade[], induce[] or coerce[] a
minor under the age of 18 years . .. to engage in . . . either posing or modeling . . . for
purposes of preparing” child pornography in violation of section 311.4(c) without
personally directing the child to pose or model. The case of Hobbs, supra, 152
Cal.App.4th 1, on which Haraszewski unavailingly relies, is illustrative.

In Hobbs, the defendant was convicted of 40 counts of violating section 311.4(c).
(Hobbs, supra, 152 Cal.App.4th at p. 3.) The charges arose out of his surreptitious
filming of the members of a girls' high school swim team in a locker room. Before a
swim meet, the defendant sneaked into the girls’ locker room at one end of which was a
raised coaches' office equipped with large windows that afforded a view of most of the
locker room. (lId. at p. 4.) The defendant covered the windows using paper and tape,
made a small hole in the paper, and set up a video camera to film the girls through the

hole. (Ibid.) He also used cones, caution tape, and handwritten "Do Not Enter" signs to

block of rows of lockers that were outside the range of his camera. (Ibid.) He then
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filmed more than 40 girls, whose ages ranged from eight to 18 years, as they changed into
and out of their bathing suits. (Ibid.)

On appeal, the defendant, like Haraszewski here, contended his section 311.4(c)
convictions should be reversed on the ground of insufficiency of the evidence because "
'the plain language of [the] section . . . requires that the [victims] be engaged in posing or
modeling at the direction of [defendant].' " (Hobbs, supra, 152 Cal.App.4th at p. 5,
italics added.) The Court of Appeal rejected this contention, explaining that "[s]ection
311.4[(c)] says nothing about posing or modeling at the direction of the defendant and he
has provided no legislative history suggesting that this was the statute's intent." (Hobbs,
at p. 5, original italics.) The Hobbs court also explained that the defendant posed the
victims "without having to direct them in person” (id. at p. 7) by "herding them with the
signs, cones and caution tape to a position most favorable to filming, the same as if he
had been in the [locker] room directing them to stand in front of the camera.” (Id. at p.
8.)

The holding and reasoning in Hobbs thus support the People's arguments that
section 311.4(c) "does not require that the posing or modeling be at the direction of the
defendant"; and, thus, the court did not err in instructing the jury that "[t]here is no
requirement that [Haraszewski] direct the child to pose or model" because this instruction
Is a correct statement of the law. Haraszewski's reliance on Hobbs is misplaced.

For all the foregoing reasons, we reject Haraszewski's contention the court
erroneously instructed the jury that the prosecution did not have to prove he directed

Coby and Bryan to pose or model.
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C. Insufficiency of the Evidence Claim

When assessing a challenge to the sufficiency of the evidence, we apply the
substantial evidence standard of review, under which we view the evidence "in the light
most favorable to the judgment below to determine whether it discloses substantial
evidence—that is, evidence which is reasonable, credible, and of solid value—such that
a reasonable trier of fact could find defendant guilty beyond a reasonable doubt."”

(People v. Johnson (1980) 26 Cal.3d 557, 578; Jackson v. Virginia (1979) 443 U.S. 307,
319))

Here, in support of his related claim that there is insufficient evidence to support
his count 2 conviction of posing Coby in violation of section 311.4(c), Haraszewski relies
on Coby's cross-examination testimony showing that he (Haraszewski) did not personally
pose or direct him. Specifically, Haraszewski relies on the following exchange between

defense counsel and Coby:

"[Defense counsel]: ... Do you ever recall [Haraszewski] trying to
pose you, saying, 'Coby, come here, stand this way'? Did that ever
happen?

"[Coby]: | don't remember.

"[Defense counsel]: Okay. Well, you know what | mean by
'posing,” don't you?

"[Coby]: Yes.
"[Defense counsel]: Okay. Where he would, say, put your hands a
certain way or stand a certain way? Do you agree that's what the

term ‘poses’ or ‘pose’ means?

"[Coby]: Yes.
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"[Defense counsel]: Okay. Did that ever happen?
"[Coby]: | don't remember."

Haraszewski also points out that, during her closing argument, the prosecutor
stated, "And the law again does not require [Haraszewski] to have to direct Coby to pose
him. He uses him. Coby's posing. He knows Coby's under the age of 12. And that's all
that that law requires."

Relying on Hobbs, supra, 152 Cal.App.4th 1, Haraszewski then claims that, "[i]n
contrast with Hobbs, here the images of Coby were candid shots, not choreographed.
There was no equivalent of the signs, cones, and caution tape in Hobbs that provided
direction. Thus, there was neither directing by [Haraszewski], nor was there
unintentional posing by Coby. Thus, there was insufficient evidence to support count 2."

We reject Haraszewski's claim that the evidence is insufficient to support his count
2 section 311.4(c) conviction. We have already concluded that a defendant's act of
directing a child to pose or model is not an element of the crime of posing or modeling a
minor in violation of section 311.4(c). Furthermore, the trial record in this case contains
substantial evidence, which Haraszewski disregards, from which any reasonable jury
could find beyond a reasonable doubt that, for purposes of section 311.4(c), Haraszewski
posed or modeled Coby by bringing both Coby and Haraszewski's digital camera to the
nude beach at San Onofre, and then took pictures and a movie of Coby when he was
naked. Specifically, Coby testified that Haraszewski drove him in Haraszewski's white
BMW from Sheep Hills to the beach at San Onofre, where they both took off their

clothes; it was Haraszewski's idea that Coby take off all his clothes; and Haraszewski
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took pictures and a video of Coby in the nude on the beach. Accordingly, we affirm
Haraszewski's count 2 conviction.
V. CLAIM OF CUMULATIVE ERROR

Haraszewski next contends the court's foregoing claimed errors of (1) instructing
the jury under CALCRIM No. 1190 without defining the term "complaining witness,"
and (2) instructing the jury, regarding count 2 (8 311.4(c)), that the prosecution did not
have to prove he directed Coby and Bryan when he took images of them, are both
individually and cumulatively prejudicial, requiring reversal. We reject this contention.

A series of trial errors, though harmless when considered independently, " ' may in
some circumstances rise by accretion to the level of prejudicial, reversible error.' "
(People v. Cunningham (2001) 25 Cal.4th 926, 1009.)

We have concluded, however, that the court did not commit either of the claimed

instructional errors. Accordingly, we reject Haraszewski's claim of cumulative error.

V. DUPLICATING CHILD PORNOGRAPHY (§ 311.2(d)):
CLAIM OF INSUFFICIENCY OF THE EVIDENCE (COUNTS 11-14)

Last, Haraszewski contends the evidence is insufficient to support his four
convictions of duplicating child pornography with intent to distribute it to a minor in
violation of section 311.2(d). He asserts "the prosecution charged him with four counts
because [he] cut and pasted four pictures of four boys from a hard drive onto two thumb
drives." Relying on People v. Hertzig (2007) 156 Cal.App.4th 398 (Hertzig) and People
v. Manfredi (2008) 169 Cal.App.4th 622 (Manfredi), Haraszewski contends the four

counts "reflected essentially the same offense fragmented into multiple counts because of
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multiple pictures and two thumb drives," and this court "should follow the holdings of
Hertzig and Manfredi and find insufficient evidence for four separate counts because the
offense cannot be so fragmented." We reject this contention.

A. Background

The jury convicted Haraszewski of the following four counts of knowingly
duplicating child pornography by moving the various images from a computer or memory
card onto a Kingston thumb drive and/or an LG thumb drive, with intent to distribute the
material to a minor, in violation of section 311.2(d): (1) count 11, which involved an
eight-picture series of a boy in a chair that was duplicated onto both thumb drives; (2)
count 12, which involved pictures of two boys on colorful sheets that were duplicated
onto both thumb drives; (3) count 13, which involved a four-picture series of a boy with
red stars on his shirt that was duplicated only onto the LG thumb drive; and (4) count 14,
which involved pictures of Bryan that were duplicated only onto the Kingston thumb
drive.

B. Analysis

In pertinent part, section 311.2(d) makes it a crime to "knowingly . . . possess[],
prepare[], publish[], produce[], develop[], duplicate[], or print[]" (italics added) any

matter depicting a person under the age of 18 years "engaging in or personally simulating
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sexual conduct, as defined in Section 311.4,"5 with "intent to distribute or exhibit to, or

to exchange with, a person under 18 years of age."6

In support of his claim that the evidence is insufficient to support his four
convictions of duplicating child pornography in violation of section 311.2(d) because (he
asserts) the convictions involve "the same offense fragmented into multiple counts,"
Haraszewski relies on Hertzig, supra, 156 Cal.App.4th 398 and Manfredi, supra, 169
Cal.App.4th 622 for the proposition that "the offense cannot be so fragmented," and thus

he may only be convicted of one count of duplicating child pornography.

5 Section 311.4, subdivision (d)(1) provides that the term "sexual conduct” means
"any of the following, whether actual or simulated: sexual intercourse, oral copulation,
anal intercourse, anal oral copulation, masturbation, bestiality, sexual sadism, sexual
masochism, penetration of the vagina or rectum by any object in a lewd or lascivious
manner, exhibition of the genitals or pubic or rectal area for the purpose of sexual
stimulation of the viewer, any lewd or lascivious sexual act as defined in Section 288, or
excretory functions performed in a lewd or lascivious manner, whether or not any of the
above conduct is performed alone or between members of the same or opposite sex or
between humans and animals."

6 Section 311.2(d) provides in full: "Every person who knowingly sends or causes
to be sent, or brings or causes to be brought, into this state for sale or distribution, or in
this state possesses, prepares, publishes, produces, develops, duplicates, or prints any
representation of information, data, or image, including, but not limited to, any film,
filmstrip, photograph, negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated image that contains or
incorporates in any manner, any film or filmstrip, with intent to distribute or exhibit to, or
to exchange with, a person under 18 years of age, or who offers to distribute, distributes,
or exhibits to, or exchanges with, a person under 18 years of age any matter, knowing
that the matter depicts a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is guilty of a felony. It
IS not necessary to prove commercial consideration or that the matter is obscene in order
to establish a violation of this subdivision.” (Italics added.)
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In response, the People argue that Hertzig and Manfredi "were wrongly decided
because the reliance upon victimless possessory crimes in those cases should not apply to

child pornography possession.” The People also argue those two cases are

distinguishable because (1) section 311.11, subdivision (a) (hereafter § 311.11(a)),’ the
statute at issue in both Hertzig and Manfredi, "prohibits mere possession of child
pornography, whereas section 311.2[(d), which is] at issue in this case, prohibits sending
or bringing child pornography into the state for sale or distribution, or printing, preparing,
publishing, producing, developing, duplicating, or printing child pornography with the
intent to distribute to a minor™ (fn. deleted, italics added); and (2) "unlike . . . possession
of contraband, duplication of child pornography images involving different victims with
the intent to transfer those images in violation of section 311.2[(d)] re-victimizes each
child separately."

Haraszewski's reliance on Hertzig and Manfredi is misplaced because those cases
are distinguishable in that (1) they involve a different code section (8 311.11(a)), (2) the

appellate courts that decided those cases were not asked to determine the issue now

7 Section 311.11(a) provides: "Every person who knowingly possesses or controls
any matter, representation of information, data, or image, including, but not limited to,
any film, filmstrip, photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data storage media, CD-
ROM, or computer-generated equipment or any other computer-generated image that
contains or incorporates in any manner, any film or filmstrip, the production of which
involves the use of a person under the age of 18 years, knowing that the matter depicts a
person under the age of 18 years personally engaging in or simulating sexual conduct, as
defined in subdivision (d) of Section 311.4, is guilty of a felony and shall be punished by
imprisonment in the state prison, or a county jail for up to one year, or by a fine not
exceeding two thousand five hundred dollars ($2,500), or by both the fine and
imprisonment." (See Manfredi, supra, 169 Cal.App.4th at p. 627.)
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before this court, and (3) the illegal acts of mere possession of child pornography
involved in those cases did not constitute acts of abusive or exploitive use of children in
the production and distribution of child pornography that the statutory scheme of which
section 311.2(d) is a part was legislatively intended to prevent.

In Hertzig, the defendant was convicted of 10 counts of possession of child
pornography in violation of section 311.11(a) based on his possession of 30 child
pornography videos found on a laptop computer seized from his residence. (Hertzig,
supra, 156 Cal.App.4th at pp. 400-401.) On appeal, he argued that possession of multiple
child pornography videos constituted a single violation of section 311.11(a). (Id. at p.
399.) The Court of Appeal agreed and reversed and dismissed nine of the 10 counts,
holding that "[the defendant's] possession of multiple video images on his computer
constituted a single count of possession.” (Hertzig, at pp. 399, 404.)

In reaching this decision, the Hertzig court reviewed four cases, each of which
involved multiple convictions for other types of possession crimes that did not involve
child pornography: (1) People v. Bowie (1977) 72 Cal.App.3d 143 (11 counts for
possession of 11 identical blank checks); (2) People v. Harris (1977) 71 Cal.App.3d 959,
(nine counts for possession of nine items of property with altered serial numbers); (3)
People v. Rouser (1997) 59 Cal.App.4th 1065 (two counts for possession of two different
controlled substances at the same location); and (4) People v. Rowland (1999) 75
Cal.App.4th 61 (three counts for possession of three weapons of the same type at the

same time). (Hertzig, supra, 156 Cal.App.4th at pp. 402-403.)

50



From these possession cases, the Hertzig court derived two distinct principles.
First, the simultaneous possession of multiple items of one type of contraband constitutes
a single possession violation. (Hertzig, supra, 156 Cal.App.4th at pp. 402-403.) Second,
the simultaneous possession of multiple types of contraband in the same location also
constitutes a single possession violation. (Id. at p. 403.) Applying these two principles to
the possession of child pornography, the Court of Appeal concluded the Hertzig
defendant's possession of multiple child pornography videos on his laptop computer
constituted a single act of possession in violation of section 311.11(a), stating it (the
appellate court) was "not at liberty to fragment a single crime into more than one
offense.” (Ibid.) In reaching this conclusion, however, the Hertzig court also explained
that "[t]he act proscribed by section 311.11 is the act of possessing child pornography,
not the act of abusing or exploiting children." (Hertzig, supra, 156 Cal.App.4th at p.
403, italics added.)

In Manfredi, supra, 169 Cal.App.4th 622, the defendant was charged with multiple
counts of possession of child pornography in violation of section 311.11(a) (the same
code section involved in Hertzig, supra, 156 Cal.App.4th 398) based on his simultaneous
possession in his home of multiple images of child pornography found on different media
(specifically, on "multiple computers, multiple hard drives, multiple discs, and multiple
tapes" (Manfredi, at p. 625), rather than on one computer as in Hertzig. (Manfredi, at pp.
624-625.) Relying on Hertzig, the Manfredi defendant demurred to the criminal
complaint, arguing he could be charged with only one count of possession of child

pornography. (Manfredi, at p. 625.) Following Hertzig, the trial court sustained the
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demurrer without leave to amend and dismissed all but one of the possession of child
pornography counts (8 311.11(a)), finding the defendant's possession of multiple images
of child pornography in his home could not be fragmented into multiple counts.
(Manfredi, at pp. 624, 625, 627.) The People appealed, arguing the trial court should
have overruled the defendant's demurrer because the criminal complaint alleged a
separate piece of physical media as to each count. (Manfredi, supra, 169 Cal.App.4th at
p. 624.) The People relied on In re Duncan (1987) 189 Cal.App.3d 1348 (Duncan), in
which the Court of Appeal upheld the defendant's conviction of two counts of knowingly

duplicating photographs depicting children in acts of sexual conduct in violation of

former section 311.3, subdivision (a) (hereafter § 311.3(a)),8 stating, "we are not dealing
with the 'mere possession of obscene materials' . . ., but with the reproduction of child
pornography" (Duncan, at p. 1357), and finding section 311.3(a) is "part of a statutory
scheme to combat the exploitive use of children in the production of pornography.”
(Duncan, at p. 1360.)

The Manfredi court affirmed the dismissal of all but one of the section 311.11(a)
possession-of-child-pornography counts, holding the defendant’s "simultaneous
possession of multiple child pornography materials at the same location is chargeable as

but one criminal offense under [section 311.11(a)]." (Manfredi, supra, 169 Cal.App.4th

8 Former section 311.3(a) provided: "A person is guilty of sexual exploitation of a
child when he or she knowingly develop[s], duplicate[s], print[s], or exchange[s] any
film, photograph, video tape, negative, or slide in which a person under the age of 14
years engaged in an act of sexual conduct.” (Italics added; see Duncan, supra, 189
Cal.App.3d at p. 1353, fn. 1.)
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at p. 624.) In reaching its decision, the Court of Appeal explained that "Duncan is
distinguishable because it involves a different code section, the appellate court was not
asked to determine the issue now before us, and it was established by the evidence that
[the defendant] violated [section 311.11(a)] by his actions on two clearly separate
occasions.” (Manfredi, at p. 629.)

Here, Haraszewski's reliance on Hertzig and Manfredi is misplaced because (as
noted) those cases are distinguishable in three respects. First, both cases involved section
311.11(a), which proscribes the knowing possession of child pornography, rather than
section 311.2(d), the statute at issue here, which criminalizes the knowing duplication of
child pornography with intent to distribute the material to a minor. Thus, Hertzig and
Manfredi are inapposite because they involved a different code section.

Second, the Hertzig and Manfredi courts were not asked to determine the issue
presented here of whether a defendant properly may be convicted of multiple violations
of section 311.2(d) by knowingly transferring pornographic material involving children
from multiple media (here, a computer and a memory card) onto multiple thumb drives
found in different locations, with intent to distribute the material to a minor.

Third, Hertzig and Manfredi are distinguishable in that each case involved a
solitary act of possessing multiple child pornography videos, not (as the Hertzig court
pointed out) the act of abusing or exploiting children. (See Hertzig, supra, 156
Cal.App.4th at p. 403.) Haraszewski's acts of knowingly duplicating child pornography
in violation of section 311.2(d), unlike the criminal acts of knowingly possessing child

pornography in violation of section 311.11(a) that were involved in Hertzig and

53



Manfredi, constitute acts of abusive or exploitive use of children in the production of
child pornography that the statutory scheme of which section 311.2(d) is a part was
legislatively intended to prevent. The courts in California have determined that section
311.2 is part of a statutory scheme designed to combat the exploitive use of children in
the production of pornography by extinguishing the market for sexually explicit materials
featuring children. (People v. Cantrell (1992) 7 Cal.App.4th 523, 540 (Cantrell); see
Cochran, supra, 28 Cal.4th at p. 402; see also Duncan, supra, 189 Cal.App.3d at p.
1360.)

Regarding the merits of the issue presented here, we conclude Haraszewski was
properly convicted of multiple violations of section 311.2(d). We find guidance in the
recent decision in People v. Shields (2011) 199 Cal.App.4th 323 (Shields), with respect to
which the parties have submitted supplemental briefing at this court's request. In Shields,
the Court of Appeal held that section 311.4(c), which proscribes the knowing use of a
minor to produce child pornography, authorizes a separate conviction for each "piece of
media created" in violation of that subdivision. (Shields, at pp. 330-332.) The Shields
court reasoned in part that its holding was "compel[led]" by the legislative history of
section 311.4(c). (Shields, at p. 332.) The Court of Appeal explained:

"The Legislature's purpose in enacting section 311.4 is to prevent the
abuse and sexual exploitation of children by extinguishing the
market for child pornography. When a person creates multiple
photographs of child pornography, the person adds to the market
more than the person who creates one photograph of child
pornography. Each additional photograph further exploits the minor
victim, and the Legislature clearly intended to prevent that

exploitation by criminalizing its creation. The Legislature's attempt
to end the exploitation of children by criminalizing the creation of
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each item of child pornography can be contrasted to the possession
of child pornography." (Shields, at p. 332, citing Manfredi, supra,
169 Cal.App.4th at p. 634 & Hertzig, supra, 156 Cal.App.4th at p.
403, italics added.)

The Shields court's reasoning applies with equal force to violations of section
311.2(d). As already discussed, section 311.2(d) is part of the same statutory scheme that
is legislatively intended to prevent the abuse and sexual exploitation of children by
extinguishing the market for child pornography. (Cantrell, supra, 7 Cal.App.4th at p.
540; see Cochran, supra, 28 Cal.4th at p. 402; see also Duncan, supra, 189 Cal.App.3d at
p. 1360.) Section 311.2(d) specifically targets and criminalizes the knowing duplication
of any matter depicting a person under the age of 18 years "engaging in or personally
simulating” certain statutorily defined acts of sexual conduct with "intent to distribute or
exhibit to, or to exchange with, a person under 18 years of age.” As with the creation of
child pornography proscribed by section 311.4, each image duplicated in violation of
section 311.2(d) both adds to the child pornography and further exploits the minor victim.

For all of the foregoing reasons, we hold that section 311.2(d) authorizes a
separate conviction for each act committed in violation of this subdivision. Accordingly,

we reject Haraszewski's contention the evidence is insufficient to support his four section

311.2(d) convictions, and we affirm the judgment.
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DISPOSITION

The judgment is affirmed.

NARES, J.

WE CONCUR:

McCONNELL, P. J.

AARON, J.
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