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I 

INTRODUCTION 

 This is a dispute between a sister and brother over their respective holdings in a 

family run corporation.  Royal Hospitality, Inc. (RHI), is an S corporation owned entirely 

by six siblings of the Correia family.2  RHI's sole business is the operation of a hotel in 

San Diego that had been previously owned and operated by plaintiff Maureen Correia 

Maughan (Maureen), her former husband Ben Maughan (Ben) and her parents Mary and 

Maurice F. Correia (the Correias). 

 Defendant Maurice P. Correia (Maurice), Maureen's brother, formed RHI for the 

specific purpose of purchasing the hotel after the Maughans and the Correias became 

delinquent on their loan payments and the bank foreclosed.  After that purchase, Maureen 

and Maurice became enmeshed in a dispute regarding how ownership of RHI ultimately 

would be apportioned among them, their parents and their other siblings.  Maurice 

maintained that he was initially, and for a period of several years would continue to be, 

the sole owner of RHI, but that after a certain period of time, Maureen and the other 

family members would be able to exchange the value of their capital contributions to RHI 

for equity in the company.  Maureen insisted that she and Ben, Maurice and the Correias 

had agreed that each would be one-third owners of RHI, without regard to the amount of 

their respective capital contributions, that Maurice would be president and the sole owner 

                                              

2  For the sake of clarity, we refer to the individual parties and the other Correia 

siblings by their first names.  We mean no disrespect in doing so. 
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"on title" after the purchase of RHI, and that shares of RHI would later be distributed to 

the Maughans and the Correias according to their one-third shares. 

 This lawsuit arose out of an agreement Maureen alleged she and Maurice entered 

into for the purpose of resolving their differences regarding the ownership of RHI.  

Maureen alleged that she and Maurice entered into an oral agreement (the stock option 

agreement) whereby Maurice promised to allow Maureen to exercise an option to 

purchase up to a one-third share of RHI, in exchange for Maureen's promise to relinquish 

any claim she might have to a different allocation of RHI shares.  When Maureen tried to 

exercise that option, Maurice refused to allow her to do so.  Maurice disputed that the 

stock option agreement existed. 

 In 2008, Maureen sued Maurice, seeking, among other things, to enforce the stock 

option agreement.  After a bench trial, the trial court issued a statement of decision in 

which it concluded that the oral stock option agreement was valid and binding, and that 

Maurice had breached that agreement when he refused to allow Maureen to exercise her 

option to purchase an additional minority interest in RHI.  The trial court awarded 

Maureen $1,320,959 in damages, representing the difference between the value of the 

minority interest Maureen would have acquired absent Maurice's breach, and the 

purchase price for that interest specified in the stock option agreement. 

 On appeal, Maurice contends that the trial court's decision is unsupported by 

substantial evidence.  He also argues that Maureen failed to prove that he (as opposed to 

RHI) was a party to the stock option agreement, and, further, that Maureen should have 

been judicially estopped from enforcing the stock option agreement, because the 
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existence of that agreement is fundamentally inconsistent with Maureen's prior litigation 

position regarding her alleged one-third ownership of RHI.  Alternatively, Maurice 

contends that Maureen's damages should be reduced due to the trial court's legal error in 

calculating the value of the minority interest Maureen was entitled to acquire under the 

stock option agreement. 

 We conclude that substantial evidence supports the trial court's finding that the 

parties entered into a valid and binding oral agreement.  Because Maurice failed to raise 

his other challenges to the enforceability of the stock option agreement in the trial court, 

we hold they are not properly raised on appeal for the first time, although we believe 

those arguments to be without merit in any event.  We agree with Maurice, however, that 

the trial court incorrectly calculated Maureen's minority interest in RHI for purposes of 

determining her damages, and therefore we reduce the total damages award to 

$1,126,159.  We affirm the judgment as so modified. 

II 

FACTUAL AND PROCEDURAL BACKGROUND 

 A.  The Origins of the Parties' Dispute over Ownership of RHI 

 In 1988, the Correias, Maureen and Ben purchased a hotel in San Diego formerly 

known as the Sands Hotel, which was later converted to a Ramada Inn.  By mid-1982, the 

hotel was encumbered with three loans, the first provided by Girard Savings Bank, the 

second by Peninsula Bank and the third by an individual named Albert R. LeGaye.  The 

business was not profitable, and the Maughans and Correias fell behind on their payments 

to Girard Savings Bank.  That bank foreclosed on the property in December 1992, and 
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Peninsula Bank purchased it at the foreclosure sale.  The sale included only the real 

estate; Peninsula Bank did not obtain title to the personal property located at the hotel, 

which remained under the ownership of the Maughans and the Correias.  

Notwithstanding the foreclosure, the Maughans and the Correias continued to operate the 

hotel under an agreement with Peninsula Bank. 

 Maureen and Maurice approached Peninsula Bank for the purpose of discussing 

how the Correia family could repurchase the hotel.  The bank made it clear that it could 

not sell the hotel to the same persons who had defaulted on the prior loan.  However, the 

bank indicated that it would be willing to sell the hotel to Maurice, who had not been 

involved with the prior operation of the hotel, or to a corporation.  Accordingly, with the 

family's agreement, Maurice, who is an accountant, formed RHI and handled the 

purchase of the hotel in December 1992. 

 Maureen alleged that at the time of RHI's purchase, she, Ben, her parents and 

Maurice had agreed that the hotel would be jointly owned by Maurice, the Maughans and 

the Correias, with each holding a one-third interest in the business, regardless of the 

amount of money each of them had personally invested in the hotel (the one-third 

ownership agreement).  It was agreed, Maureen testified, that Maurice would be president 

of RHI and would initially be the "title" owner, and that stock would issue to the rest of 

the family at some point in the future.   She thought she and the others would be put on 

title later.  Throughout the period of time leading up to the stock option agreement, 

Maureen continued to believe that she was rightfully entitled to a one-third share of RHI 

without having to pay for it, pursuant to the one-third ownership agreement.   Maurice 
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denied any such agreement had been reached.   He testified that he had been the sole 

shareholder from 1992 to 1997, and had told Maureen and the other family members that 

their personal monetary contributions to the hotel would be considered loans, and that 

after a period of five years from the purchase date, they could exchange that debt for a 

proportional ownership share in the hotel, up to one-third. 

 B.  The LeGaye Litigation 

 In 1994 and 1995, the Correias, RHI, the Maughans and Peninsula Bank were 

involved in litigation against Sands Hotel Associates and LeGaye, the former owners of 

the hotel (the LeGaye litigation).  In that lawsuit, LeGaye filed a cross-complaint alleging 

that the 1992 foreclosure sale was a sham designed to extinguish his junior lien on the 

property, and that the Maughans and the Correias were still owners of the hotel after the 

foreclosure.  In connection with summary judgment proceedings in that case, Maureen 

and Mary submitted declarations under oath in which they denied holding any ownership 

interest in the hotel or RHI after the foreclosure.   Based on these declarations, the court 

granted summary judgment in favor of the Maughans and the Correias, finding that they 

had not defrauded LeGaye and did not retain any ownership interest in the property. 

 Maureen testified at trial that Maurice had asked her to sign the declaration so the 

family could keep the hotel, and despite the one-third ownership agreement, she believed 

those declarations to be true as she had not yet received any stock in RHI and never 

entered into any agreement with Peninsula Bank to have the hotel transferred back to her 

or Ben.  According to testimony Maurice presented at trial, Maureen never mentioned the 
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alleged one-third ownership agreement to the attorney who represented her in the LeGaye 

litigation and who prepared her declaration. 

 C.  The Stock Option Agreement 

 After the Correias passed away, Maurice informed his siblings in early 1997 that 

he planned to issue RHI stock to each of them according to schedules he had prepared 

purporting to calculate each family member's "cash" contributions to RHI since 1992.  

According to these calculations, Maurice would own approximately 74 percent of RHI, 

the Maughans 7 percent, and the other siblings—Mark, Michelle, Mardel and Martin—

together would acquire approximately 19 percent as heirs of the Correias. 

 The Maughans disputed these allocations.  In particular, Maureen raised with the 

Maurice the following issues:  (1) whether the allocation should instead be based on the 

one-third ownership agreement; and (2) whether, if the allocation should be based on 

personal contributions, Maurice should take into account, among other things, the value 

of the personal property that the Correias and the Maughans had purchased for the hotel, 

the value of the Ramada franchise Maureen had helped to secure, and the fact that 

Maureen had worked as general manager for the hotel, frequently for no salary or below-

market compensation.  Maurice insisted, however, that he would not issue stock based on 

"intangibles"—which, according to Maurice, included the value of the personal property 

and Maureen's "sweat equity," but also included his own efforts in keeping the hotel 

afloat during lean years, and the fact that he personally guaranteed loans to the hotel.   

For almost a year, the parties continued to discuss these issues. 
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 Finally, in October 1997, Maurice made a proposal to Maureen in an effort to 

resolve this dispute.  "[T]he best thing for everyone," he stated, was to "pay me [Maurice] 

off . . . to reduce my ownership percentage."  Specifically, he proposed alternative means 

by which Maureen could acquire up to a one-third interest in the hotel.  Maurice provided 

Maureen in late 2007 with schedules and ownership percentages, demonstrating how her 

purchase of a total one-third share would decrease both Maurice's cash contributions, or 

"loans," to the hotel, and his corresponding interest in RHI.  Maureen understood that 

under these proposals she would be paying Maurice for her interest and obtaining the 

stock from him. 

 By early 1998, the parties entered orally into the stock option agreement.  Maurice 

prepared a document memorializing that pursuant to this agreement, the Maughans had 

10 years to exercise their option to purchase up to a one-third interest in RHI, at the price 

of $262,800 plus two points over the prime interest rate.  In exchange, the Maughans 

understood that they were relinquishing any claim they might have had that the shares of 

RHI should be differently allocated—specifically, according to the one-third arrangement 

they believed Maurice had agreed to after the purchase of the hotel in 1992. 

 The document setting forth these terms stated that it was an agreement "between 

Ben & Maureen A. Maughan (Maughan) and Royal Hospitality Inc. (The Corporation) 

which gives Maureen the option to purchase up to 33.33% of the stock in the 

Corporation."  Nevertheless, Maureen testified that her agreement was with Maurice.  

The document then recited the "events leading up to the stock option," including that 

Maurice "owned 100% of the Corporation" from its inception, and that the Maughans 
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made loans to RHI thereafter.  It further stated that the Maughans, Maurice and the estate 

of the Correias had made loans to RHI, which under the stock option agreement would be 

exchanged for shares in the corporation.  Maureen testified that by paying Maurice the 

option price, she understood that she effectively was reimbursing him for the "loans" he 

had made to RHI, and obtaining the stock from him.  Ben also testified at his deposition 

that he understood the agreement involved paying Maurice to buy a portion of his stock.  

Their understanding was consistent with schedules Maurice had prepared in February 

1998, showing that if Maureen had exercised the option at that time for $267,200, that 

sum would have been treated as a deduction from Maurice's contributions to the hotel and 

added to the Maughans' contributions, adjusting their respective RHI ownership 

percentages accordingly. 

 After detailing the option period and the price, the document memorializing the 

stock option agreement provided signature lines for Maurice, Maureen and Ben, under 

the statement "By signing below I certify that, to the best of my knowledge and 

belief, . . . the information set forth in this statement is true, complete and correct."  The 

parties, however, never signed the document.  According to Maureen, she and her 

husband orally agreed to the stock option agreement, but she did not sign the written 

document because the stock option agreement was one between family members, she and 

Maurice had been "very close," and Maurice did not ask her to sign it.  Ben similarly 

testified that "[n]o one asked us to sign it."  Both Maureen and Ben testified that they did 

not agree with the recitals of the history of the parties' respective ownership positions.  
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Nevertheless, they orally agreed to the stock purchase option arrangement in order to put 

to rest their dispute with Maurice regarding ownership of RHI.  

 For his part, Maurice testified at trial that he thought there was no agreement 

because Maureen had told him she would never have the money to purchase the 

additional shares.  For that reason, Maurice testified, he believed the stock option 

agreement was "a dead issue."  Maureen, however, testified that her inability to pay for 

the entire one-third interest at that time explained why the agreement gave her 10 years to 

exercise the option. 

 D.  The Parties' Subsequent Conduct and Maurice's Breach of the Stock Option 

Agreement 

 

 Subsequent to entering into the oral stock option agreement, the parties conducted 

themselves in a manner the trial court found to be consistent with the existence of that 

agreement.  For example, Maureen no longer contested Maurice's stock allocations.   

Maureen never spoke to Maurice about the stock option agreement after 1998 until 2005.  

In 1998, Maurice issued stock to each member of the family in accordance with the 

allocations he had developed in connection with the stock option agreement.  

Distributions of profits were made to all the siblings according to the allocations Maurice 

had calculated in connection with the stock option agreement, and Maureen did not 

contest those distributions.  Additionally, Maurice explained to Maureen how incremental 

purchases of stock under the agreement could be treated as a gift for tax purposes.  

Finally, tax returns and K-1 schedules were prepared according to those same ownership 

allocations. 
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 Two issues left unresolved by the stock option agreement concerned the personal 

property at the hotel and the value of Maureen's "sweat equity" contributions to the hotel.   

Maurice testified that the stock option agreement did not give credit for anything but a 

cash payment.  In June 1998, Maureen told Maurice that she had been looking into how 

she and the Correias estate could obtain some tax benefit from their investment in the 

personal property of the hotel, since no credit for that property was given in Maurice's 

allocation of stock in RHI.  Maureen also spoke with another accountant about possible 

tax benefits to be realized from ownership of the personal property.  Maureen testified 

that these discussions had nothing to do with the stock option agreement or the 

allocations of RHI stock thereunder.  Maurice testified that he had no personal interest in 

this matter, since he did not own the personal property and the Maughans and heirs of the 

Correias could do whatever they deemed appropriate in that regard. 

 Additionally, in June 1998, Maurice negotiated with Maureen a bonus program to 

recognize the personal services she provided the hotel as general manager.  The bonus 

was based on her future performance, and did not include compensation prior to 1998 or 

relate to the stock option agreement. 

 Finally, in 1999, Maurice proposed to Maureen a deferred compensation plan 

pursuant to which Maureen could acquire a percentage of the equity in RHI that would be 

realized upon a future sale of the hotel.  Maureen testified that Maurice told her he was 

concerned she would never have the money to purchase her one-third interest, and "it 

would be a shame that [Maureen did] not get anything."  The proposed plan, according to 

Maureen, would "reward[] [her] for [her] efforts."  Maurice testified that the proposed 
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plan was meant to be in lieu of, not in addition to, the stock option agreement.  For 

example, Maurice sent Maureen an e-mail in 2006 stating that the deferred compensation 

plan had always been intended "to replace any option to purchase stock because you and 

Ben did not have the money to buy your interest."   Maurice testified that he could not 

responsibly do both the stock option agreement and the deferred compensation 

agreement.  In contrast, Maureen testified that Maurice never told her at the time that the 

proposed deferred compensation agreement would supplant the stock option agreement. 

 The draft deferred compensation agreement stated that it was intended in part to 

resolve any outstanding claims Maureen might have regarding her compensation as 

general manager of the hotel, as well as remaining claims she might have as to ownership 

of RHI.  Maurice testified that by the latter, he was referring to the unresolved personal 

property issue.  However, Maurice and Maureen never agreed to the terms of the deferred 

compensation plan. 

 In 2002, Maureen and Ben divorced.  They initially split their shares in RHI, and 

Maurice reissued the Maughans' shares accordingly.  In 2006, Maureen decided to 

purchase all of Ben's stock and interest in RHI, including his rights under the stock option 

agreement.  She accomplished this with the assistance of Maurice, who helped her 

calculate the purchase price for Ben's interest. 

 By 2005, the value of the hotel had increased dramatically.  Maurice testified that 

the value of the hotel at the time the stock option agreement was negotiated was about $7 

million.  In July 2006, Maurice had received a statement of interest from a potential 

buyer, suggesting a purchase price of $15 million.  Maurice made a counterproposal of 
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$18 million.  No deal was consummated with that individual.  When Maureen purchased 

Ben's interest in RHI in October 2006, the value of his interest was based on an overall 

value for the business of $15,570,000, which is what Maurice believed to be a fair market 

value for the hotel at that time. 

 Around January 2005, Maureen told Maurice that she wanted to exercise the stock 

option and purchase the full additional 22.83 percent of RHI stock available to her by 

virtue of the stock option agreement and her purchase of Ben's rights under that 

agreement.  Maureen presented evidence that she was ready, willing and able to pay for 

the option at that time.  The option price, including interest, was $487,000.  Maurice, 

however, told Maureen that "he would not honor the option."  According to Maureen, 

Maurice never denied the existence of the stock option agreement; he simply stated he 

would not honor it.  Maurice testified, however, that he told Maureen there was no such 

agreement.  The parties continued to discuss this matter over a period of months, but 

Maurice continued to refuse to allow Maureen to exercise the option. 

 E.  The Instant Litigation 

 Maureen commenced this litigation in April 2008.  Initially, Maureen, Mark, 

Michelle and Mary's estate joined as plaintiffs in a complaint naming Maurice, RHI, 

Mardel, Martin, Maurice's wife and Mardel's husband as defendants, and alleging 13 

causes of action.  The complaint alleged a variety of alternative theories by which 

Maureen sought relief against Maurice, including breach of fiduciary duty, fraud, 

conversion, imposition of a constructive trust and an accounting of RHI.  Many of 

Maureen's original claims were based on the alleged one-third ownership agreement, but 
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the ninth and tenth causes of action sought relief based on the stock option agreement, 

referring to that latter agreement as "the Maughan Settlement Agreement." 

 Maureen sought a temporary restraining order and preliminary injunctive relief 

against Maurice that primarily raised concerns about Maurice's management of the hotel, 

and asked the trial court to place restraints on Maurice's powers regarding operation of 

the property and control of its finances.  In papers submitted in support of the motion, 

Maureen stated, among other things, that the ownership of the property "has not changed 

from the original one-third each agreement in December 1992," and that one of the goals 

of the lawsuit was to have her declared a one-third owner of RHI.  Maurice opposed the 

motion, arguing, among other points, that Maureen's claim of one-third ownership should 

be estopped by virtue of her position in the LeGaye litigation denying any ownership 

interest in RHI.  Maurice also emphasized the fact that despite her allegations about the 

one-third ownership agreement, Maureen had accepted without complaint Maurice's 

stock distributions in 1998, and dividends on that stock thereafter, in accordance with the 

schedule of ownership he developed at the time of the stock option agreement. 

 The original trial judge presiding over this case, the Hon. Ronald S. Prager, 

granted the requested injunction.  In his order, Judge Prager observed that in her papers, 

Maureen had provided evidence indicating that her declaration submitted in the LeGaye 

case, in which she denied any RHI ownership, may have resulted from "ignorance" and 

possibly been induced by fraud.  Judge Prager concluded  "Plaintiffs' declaration 

evidence establishes a reasonable possibility that [Maurice] entered into an ownership 

agreement with Plaintiffs that RHI would be owned one-third each by [the Correias], the 
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Maughans, and [Maurice] with the understanding that all monies contributed to the hotel 

would be considered loans to be repaid by the hotel business."  Judge Prager also 

concluded that Maureen had shown a reasonable probability that she would prevail on her 

claims that Maurice had mismanaged the hotel and improperly taken the assets of RHI. 

 Maureen filed a first amended complaint in March 2009 that was substantially 

similar to her original complaint in all respects material to this appeal.  That same month, 

Maurice filed a motion for summary adjudication as to Maureen's claims arising under 

the alleged one-third ownership agreement.  Specifically, he contended that those claims 

were barred by the statute of limitations and/or the doctrine of judicial estoppel.  Similar 

to his argument in opposition to the preliminary injunction motion, Maurice argued that 

Maureen was estopped from enforcing the alleged one-third ownership agreement 

because she had disavowed any ownership of RHI, under oath, in the LeGaye litigation.  

In June 2009, Judge Prager granted Maurice's motion as to all causes of action based on 

the one-third ownership agreement, concluding not only that these claims were barred by 

the statute of limitations, but also that Maureen's allegations about that agreement were 

inconsistent with the position she took in the LeGaye litigation.  Judge Prager denied the 

motion as to the ninth and tenth causes of action, which he explained addressed only the 

stock option agreement. 

 As a result of the summary adjudication ruling, settlements with the other Correia 

siblings, and a March 2010 stipulation, only Maureen and Maurice remained parties to 

the lawsuit, and only the ninth and tenth causes of action in Maureen's complaint 

remained to be tried.  The parties tried those claims over five days before the Hon. 
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Judith F. Hayes.  After trial, Maureen voluntarily dismissed the tenth cause of action for 

specific performance of the stock option agreement. 

 On October 27, 2010, the trial court issued its final statement of decision, ruling in 

favor of Maureen on her ninth cause of action against Maurice for breach of the stock 

option agreement.  The trial court found that Maurice and Maureen had entered into a 

valid and binding oral agreement in late 2007 or early 2008 whereby plaintiff was 

entitled, within a period of 10 years and for a specified price, to purchase up to 22.283 

percent of RHI stock (which would give her a total one-third interest), in exchange for 

which Maureen relinquished any claim she might have to pursue a different allocation of 

RHI stock.  The trial court additionally found that Maureen was ready, willing and able to 

exercise that option in 2006, and that Maurice breached the contract when he refused to 

allow her to do so.  The trial court awarded Maureen $1,320,959 in damages, which 

included a 40 percent minority discount to account for the fact that Maureen's interest in 

RHI did not enable her to exercise control over the corporation.  The trial court entered 

final judgment in favor of Maureen on November 9, 2010.  Maurice's appeal followed.3 

III 

DISCUSSION 

 A.  Standard of Review 

 Our review of the trial court's judgment begins with the presumption of its 

correctness.  (Heard v. Lockheed Missiles & Space Co. (1996) 44 Cal.App.4th 1735, 

                                              

3  Maureen filed a cross-appeal, but later stipulated to its dismissal. 
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1747 [" 'A judgment or order of the lower court is presumed correct.  All intendments and 

presumptions are indulged to support it on matters as to which the record is silent, and 

error must be affirmatively shown . . . .'  [Citation.]"].)  "In a nonjury trial, the trial court's 

[statement of decision] sets forth its reasoning regarding the disputed issues and is the 

'touchstone to determine whether or not the trial court's decision is supported by the facts 

and the law.'  [Citation.])  On appeal from the ensuing judgment, we review the trial 

court's conclusions of law independently and its findings of fact for substantial evidence.  

[Citations.]"  (M&F Fishing, Inc. v. Sea-Pac Ins. Managers, Inc. (2012) 202 Cal.App.4th 

1509, 1519, fn. 12.) 

 The substantial evidence standard requires us to "consider all of the evidence in 

the light most favorable to the prevailing party, giving it the benefit of every reasonable 

inference, and resolving conflicts in support of the judgment."  (Howard v. Owens 

Corning (1999) 72 Cal.App.4th 621, 630 (Howard); see also ASP Properties Group, L.P. 

v. Fard, Inc. (2005) 133 Cal.App.4th 1257, 1266 (ASP Properties) [same].)  "It is not our 

task to weigh conflicts and disputes in the evidence; that is the province of the trier of 

fact.  Our authority begins and ends with a determination as to whether, on the entire 

record, there is any substantial evidence, contradicted or uncontradicted, in support of the 

judgment."  (Howard, supra, 72 Cal.App.4th at pp. 630-631.)  If substantial evidence is 

present, "no matter how slight it may appear in comparison with the contradictory 

evidence, the judgment must be upheld.  As a general rule, therefore, we will look only at 

the evidence and reasonable inferences supporting the successful party, and disregard the 

contrary showing."  (Id. at p. 631.) 
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 In determining whether the trial court's factual findings are supported by 

substantial evidence, we must be satisfied that the evidence is of " ' "ponderable legal 

significance," ' ' "reasonable in nature, credible, and of solid value . . . ." ' "  (Howard, 

supra, 72 Cal.App.4th at p. 631; see Bowers v. Bernards (1984) 150 Cal.App.3d 870, 873 

[same].)  Nonetheless, "it is the exclusive province of the trial judge or jury to determine 

the credibility of a witness and the truth or falsity of the facts on which that determination 

depends . . . .' "  (People v. Ochoa (1993) 6 Cal.4th 1199, 1206; see Fariba v. Dealer 

Services Corp. (2009) 178 Cal.App.4th 156, 170-171 ["Credibility is an issue of fact for 

the trier of fact to resolve [citation], and the testimony of a single witness, even a party, is 

sufficient to provide substantial evidence to support a factual finding"].) 

 B.  Substantial Evidence Supports the Trial Court's Finding that the Parties 

Entered into an Oral Agreement Giving Maureen the Option to Acquire An Additional 

Minority Interest in RHI 

 

 Maurice first contends that there is no substantial evidence demonstrating the 

parties' mutual assent to enter into an oral stock option agreement.  In this regard, he 

makes two principal arguments.  First, he contends that the document memorializing the 

stock option agreement specified that acceptance must be indicated by a signature, but the 

parties never signed that document.  Second, he asserts that the parties' conduct after the 

stock option agreement was supposedly entered into was inconsistent with the existence 

of that agreement.  The trial court found otherwise on both points, and, as we now 

explain, the evidence is sufficient to support its conclusions. 

 Maurice's first argument rests principally on the language of the document the 

court found memorialized the essence of the parties' agreement.  Maurice contends that 
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the document "clearly specified the manner for the Maughans to accept:  by signing the 

document on the signature lines and agreeing to the certification, including the truth of 

the document's written recitals regarding past and future ownership of RHI."  Maurice is 

correct that an offeror may prescribe that an agreement be signed in order for it to be 

binding.  (See, e.g., Banner Entertainment, Inc. v. Superior Court (1998) 62 Cal.App.4th 

348, 359 (Banner); Civ. Code § 1582 ["If a proposal prescribes any conditions 

concerning the communication of its acceptance, the proposer is not bound unless they 

are conformed to . . . ."].)  But as he also concedes, "if the respective parties orally agreed 

upon all of the terms and conditions of a proposed written agreement with the mutual 

intention that the oral agreement should thereupon become binding, the mere fact that a 

formal written agreement to the same effect has not yet been signed does not alter the 

binding validity of the oral agreement."  (Banner, supra, 62 Cal.App.4th at p. 358.)  

"Whether it was the parties' mutual intention that their oral agreement to the terms 

contained in a proposed written agreement should be binding immediately is to be 

determined from the surrounding facts and circumstances of a particular case and is a 

question of fact for the trial court."  (Ibid., italics added.) 

 Here, the trial court found that "[t]here was an oral agreement with [Maurice] 

entered into in late 1997 or early 1998, with the terms memorialized in a written 

document prepared by [Maurice] and entitled 'Stock Option Agreement[.]' "  

Uncontradicted evidence in the record regarding the parties' past dealings with each 

other, the absence of any oral or written requirement for a signature, and the fact that this 

was a transaction between siblings, all support the trial court's conclusion that the parties 
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"entered into an oral agreement;" the terms of which were set forth in a document 

prepared by Maurice, and that the Maughans orally "accepted the terms set forth" in that 

document. 

 Maureen and Ben testified that they orally agreed to the stock option agreement, 

but they did not sign the document setting forth the terms of that agreement because 

Maurice did not ask them to sign it.  Maurice points to no evidence in the record 

contradicting this testimony.  Additionally, Maureen testified that there was no need for a 

signature because Maurice was her brother and they had been "very close."  "This is the 

way we did things," she testified.  Other evidence bears this out.  For example, Maurice 

conceded that in prior years he had never had a written agreement with his sister 

regarding their business dealings.  Maureen did not have a written employment 

agreement with RHI, even though she served for a number of years as its general 

manager.  Maurice also could not recall that Maureen ever signed a retainer agreement 

with his accounting firm, even though his firm did her taxes for many years.  Finally, 

Maurice acknowledged that when he told Maureen, right after the purchase of the hotel 

by RHI, that the family could eventually exchange their monetary contributions to the 

hotel for equity in RHI, he never put that proposal in writing. 

 Maurice contends, however, that he intended the stock option agreement to be 

reduced to a signed writing.  He suggests, for example, that his initial memorandum to 

Maureen regarding the option proposal "emphasized" that any agreement would have to 

be " 'in writing' to 'formalize[] the purchase price of your interest in the corporation.' "  

But this takes the words of the initial proposal out of their proper context.  The section of 
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the memorandum Maurice quotes relates to his earlier statement in that memorandum that 

when Maureen actually purchased the additional stock, they would need legal counsel "to 

write up the documentation for the purchase of stock, a promissory note secured by your 

stock in the corporation and a stock option to buy back your stock."  The section Maurice 

quotes describes how the proposed note Maureen would sign would be entered on the 

corporate books or treated for tax purposes.  He concluded that section by stating:  "We 

never have formalized the purchase price of your interest in the corporation.  Now with 

the 33% interest, we would be doing that."  This statement references future "formalities" 

associated with one of his proposals, and not prerequisites for a binding agreement.  

Nothing in Maurice's initial proposal signaled that a written, signed agreement would be 

necessary to make any stock option plan effective. 

 Maurice also points to the signature lines on the written form of the stock option 

agreement as evidence that a signed acceptance was contemplated.  But again, nothing in 

the document itself suggests a signature was necessary to make the agreement binding.  

The signature lines appear right below the statement "By signing below I certify that, to 

the best of my knowledge and belief, . . . the information set forth in this statement is 

true, complete and correct."  Notably, this portion of the agreement does not contain 

language along the lines of the following:  "By signing below I agree to the terms 

herein," or "Agreed," or "Your signature below is required."  Maurice insists that the very 

purpose of this certification and the signature lines was to make absolutely clear that the 

parties were in agreement on the matters stated in the document, so as to avoid all future 

disputes.  That may well have been his reason for including that specific language, and 
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for wanting her to sign the certification, but that is different than specifying that no party 

would be bound by the stock option agreement absent a signature certifying to the truth 

of the recitals in the document. 

 Finally, Maurice contends that the Maughans did not sign the written form of the 

stock option agreement precisely because they did not agree to the recitals of the history 

of the ownership of RHI, and this evidences their desire to "have their cake and eat it 

too"—i.e., their unwillingness to be bound by those recitals and to instead preserve their 

ongoing belief that they properly should be one-third owners of RHI without having to 

purchase that interest.  There is substantial evidence in the record that neither Maureen 

nor Ben agreed with those recitals, which detailed that Maurice had been the sole owner 

of RHI since its formation, and that with the planned stock distributions he would own 

about 76 percent and the Maughans would own about 11 percent.  Nevertheless, both 

Maureen and Ben orally agreed to the stock purchase option arrangement in an effort to 

put their ownership dispute with Maurice behind them.  This is the essence of a 

settlement agreement:  the parties to a settlement need not be in agreement on all the facts 

underlying their dispute, but are willing to compromise to achieve a resolution.  The 

testimony of Maureen and Ben supports the trial court's conclusion that they reached a 

"meeting of the minds" with Maurice on the form the resolution of their dispute would 

take (a stock option plan), even though they may not have seen eye-to-eye with Maurice 

on his version of the history of RHI ownership. 
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 For all these reasons, Maurice's assertion that the written memorialization of the 

parties' stock option agreement "clearly specified" that a signature was required is 

unsupported by the record. 

 Next, we address the trial court's conclusion that "[a]fter the stock option 

agreement was entered into, the parties acted in accordance with the Agreement in many 

ways."  (See, e.g., Aronowicz v. Nalley's, Inc. (1972) 30 Cal.App.3d 27, 43 [subsequent 

conduct of parties, along with other evidence, is sufficient for a jury to have determined 

that a contract existed].)  Maurice challenges that conclusion, asserting that the parties' 

conduct after the stock option agreement was, if anything, inconsistent with the existence 

of a binding option agreement.  In particular, Maurice highlights the fact that Maureen 

and Maurice continued to debate the personal property issue, and negotiated a never-

finalized deferred compensation agreement, neither of which, Maurice suggests, would 

have been necessary if the stock option agreement had in fact resolved all their ownership 

issues.  But there is substantial evidence in the record that the stock option agreement did 

not (and was not intended to) resolve all outstanding issues between Maureen and 

Maurice, and that those unresolved issues were separate and apart from the parties' 

dispute over how to apportion RHI ownership. 

 It is undisputed, for example, that Maurice refused to give any credit in the stock 

option agreement for what he termed "intangibles," which included the value of the 

personal property contributed to the hotel by the Maughans and the Correias, and the 

value of Maureen's services to the hotel, for which she had been uncompensated or under 

compensated.  Because that value was not included in the Maughans' ownership interest 
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in RHI, the parties discussed other means by which could they obtain some benefit from 

those items.  The trial court reasonably credited Maureen's testimony that this was the 

purpose of consulting with Maurice and another accountant about tax benefits to be 

derived from her ownership of the personal property. 

 With respect to the deferred compensation plan, the parties offered different 

versions of the reasons why this proposal was discussed, and the trial court was entitled 

to credit either of these versions.  (People v. Ochoa, supra, 6 Cal.4th at p.1206 [" 'it is the 

exclusive province of the trial judge or jury to determine the credibility of a witness and 

the truth or falsity of the facts on which that determination depends . . . .' "].)  Maurice 

argues there would have been no need for another agreement addressing ownership 

disputes if the stock option agreement had been in effect and had resolved all those 

disputes.  But the only "ownership" issue Maurice testified was addressed by the deferred 

compensation plan related to the hotel's personal property—the value of which both sides 

admitted had not been credited in the ownership allocations agreed to in the stock option 

agreement.  In addition, although Maurice may have testified that he broached the idea of 

a deferred compensation plan because of his concern that Maureen could not afford to 

exercise any stock option, that concern is not inherently inconsistent with the existence of 

the stock option agreement.  Maureen testified this concern was the reason she was given 

10 years to come up with the money to exercise the option.  She testified that she viewed 

the deferred compensation proposal as a separate plan to "reward[]" her "for her efforts," 

and Maurice did not tell her at the time of the negotiations that the deferred compensation 

plan would replace the stock option agreement.  Other evidence in the record suggested 
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that Maurice considered the proposed deferred compensation plan to be in place of, not in 

addition to, the stock option agreement.  But even if one credited Maurice's version, the 

fact remains, as the trial court ultimately found, that no deferred compensation plan was 

finalized, and thus nothing ever "replaced" the stock option agreement. 

 Maurice also argues that the trial court placed undue weight on the fact that he 

distributed stock to his siblings in accordance with the allocations recited in the written 

form of the stock option agreement.  Specifically, he contends such conduct is not 

evidence that the stock option agreement existed, but rather, is simply consistent with 

what he had told the family when RHI was formed, i.e., that he would exchange their 

cash contributions to RHI for stock at a later date.4  But in so arguing, Maurice is simply 

putting his own "spin" on these facts.  In other words, he urges us to credit his testimony, 

not Maureen's, and to draw different inferences from the facts, rather than determine 

whether the evidence supports the inferences and conclusions drawn by the trial court.  

This we may not do.  Our role is not to reweigh the evidence or the parties' credibility, 

and even if the evidence may be susceptible to conflicting inferences or interpretations, 

we are bound to view the evidence in the light most favorable to upholding the trial 

court's judgment.  (Howard, supra, 72 Cal.App.4th at pp. 630-631; ASP Properties, 

supra, 133 Cal.App.4th at p. 1266.) 

                                              

4  The trial court also cited as support for the existence of the stock option agreement 

additional evidence of the distributions of profits and preparation of tax return and K-1 

forms in accordance with the allocations of ownership in that agreement.  We presume, 

although he does not explicitly say so, that Maurice disagrees with the trial court's 

interpretation of this evidence, for the same reason he does not believe the initial stock 

distributions to the family members support the existence of the stock option agreement. 
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 In any event, the record contains additional substantial evidence of the parties' 

subsequent conduct that is consistent with the parties' mutual understanding that the stock 

option agreement was in place.  For example, Ben gave undisputed testimony that he 

called Maurice in 2000 to inquire whether he still had time to exercise the option, and 

Maurice had responded, "Oh, absolutely."  Further, there is substantial evidence 

supporting the trial court's finding that neither Maureen nor Ben disputed Maurice's RHI 

ownership allocations after they entered into the stock option agreement.  Such facts are 

consistent with the trial court's conclusion that Maureen and Ben believed the stock 

option agreement resolved that particular dispute.  Maurice points to testimony that 

Maureen never mentioned the existence of the stock option agreement, but only 

mentioned the alleged one-third ownership agreement to the lawyers involved with 

drafting the deferred compensation proposal.  Maurice suggests that the fact that the stock 

option agreement never came up in these discussions demonstrates the agreement did not 

exist.  Whether his interpretation may be a reasonable one, however, is beside the point.  

Nothing in Maurice's argument negates the opposite inference, and the one presumably 

drawn by the trial court—namely, that the stock option agreement never came up because 

the RHI ownership issues had been resolved in that agreement, and the deferred 

compensation proposal related to other matters.  Again, for purposes of appeal, we view 

the facts in a manner most favorable to upholding the trial court's judgment.  (ASP 

Properties, supra, 133 Cal.App.4th at p. 1266.) 

 In sum, we conclude that the record amply supports the trial court's finding that 

the parties orally entered into the stock option agreement, which gave Maureen the ability 
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to purchase an additional minority interest in RHI.  Maurice fails to make any persuasive 

argument that the conclusions reached by the trial court were unreasonable and 

unsupported by the evidence.  His blanket assertion that "[t]here is simply no evidence in 

the record" that he "objectively manifested consent to be bound" by an oral agreement "in 

the absence of a signed certification binding the Maughans to the written recitals of 

ownership" is belied by the evidence cited by the trial court and otherwise adduced at 

trial. 

 C.  Maurice's Argument that Maureen Failed to Prove Maurice Was a Party to the 

Stock Option Agreement is Untimely 

 

 Maurice contends that there is insufficient evidence establishing that he was a 

party to the stock option agreement.  Maurice acknowledges he never raised this issue in 

the trial court, but contends he may do so for the first time on appeal because "a claim 

that the judgment is not supported by substantial evidence may be asserted for the first 

time on appeal."  This is, to say the least, a statement of the obvious─for other than 

possibly in a post-judgment motion, when else would one first raise a challenge to a 

judgment based on insufficient evidence?  More importantly, Maurice's contention does 

not excuse or explain his failure to assert in the trial court a defense he now argues is 

dispositive on the issue of his liability. 

 A fundamental constraint on the scope of appellate review is that the appellate 

court generally will not consider arguments, claims or defenses raised for the first time on 

appeal.  (See, e.g, Eisenberg et al., Cal. Practice Guide:  Civil Appeals and Writs (The 

Rutter Group 2011) ¶ 8.231, p. 8-156 (Eisenberg et al.) [defendant may not assert new 
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theory of defense for first time on appeal]; see also Bardis v. Oates (2004) 119 

Cal.App.4th 1, 13 fn. 6 (Bardis) [rejecting defendant's new theory of defense to damages 

awarded because it was not raised in the trial court]; Curcio v. Svanevik (1984) 155 

Cal.App.3d 955, 960 [defendant may not argue on appeal for first time that wrongdoer 

was an independent contractor, when prior to trial defendant had stipulated that 

wrongdoer was its employee and agent]; Carbine v. Meyer (1954) 126 Cal.App.2d 386, 

391-392 [defendant could not argue for the first time on appeal that she had a license to 

use the roadway in issue, when the case was pled and tried on the theory that appellant 

claimed only an easement].)  The principal reason for the general rule is fairness, to both 

the trial court and the opposing party.  (Eisenberg et al., supra, ¶ 8.229, p. 8-155 [the rule 

is based on fairness].)  Had Maurice raised this issue in a timely fashion, Maureen might 

have sought to amend her pleadings or supplement her proof at trial if, in fact, she there 

was a need to do so to clarify the parties to the stock option agreement.5  Alternatively, 

the case might have been resolved at a much earlier phase, saving considerable time and 

expense for both the parties and the court.  That Maurice seeks to argue this new theory 

as a basis for reversal on appeal, when he plainly was able to assert it in the trial court, is 

a form of gamesmanship that we cannot condone, in light of the prejudice to Maureen.  

(See e.g., Marsango v. Automobile Club of So. Cal. (1969) 1 Cal.App.3d 688, 695 ["To 

permit a change of theory on appeal is to allow one party to deal himself a hole card to be 

disclosed only if he loses."].) 

                                              

5  RHI was named as a defendant in Maureen's complaint, both directly and in a 

nominal capacity, but not in connection with the only claims ultimately tried in the case. 
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 There are exceptions to the general rule, such as where the new issue raises a pure 

question of law based on undisputed facts.  (See Greenwich, S.F., LLC v. Wong (2010) 

190 Cal.App.4th 739, 767.)  But Maurice does not argue that his new defense falls within 

this exception, and given that it turns on what would unquestionably be a disputed 

question of fact (i.e., whether Maurice was a party to the stock option agreement), it is 

doubtful the exception would apply.  Instead, Maurice cites Tahoe National Bank v. 

Phillips (1971) 4 Cal.3d 11 (Tahoe), arguing, in effect, that the "substantial evidence" 

standard permits this court to review any challenge to the trial court's fact-finding, 

regardless of whether the matter was raised in, or addressed by, that court.  But Tahoe 

authorizes no such blanket expansion of appellate review. 

 In Tahoe, the trial court had relied upon extrinsic evidence to support its 

conclusion that an assignment of rents was actually intended to be an equitable mortgage, 

thus allowing the plaintiff bank to foreclose.  (Tahoe, supra, 4 Cal.3d at pp. 14, 16.)  

Defendant had not objected to the admission of that evidence in the trial court, but the 

appellate court held that this did not prevent her from asserting on appeal that the 

extrinsic evidence relied on by the trial court was legally irrelevant and could not support 

that court's judgment.  (Id. at pp. 21-23.)  That is because the legal significance of the 

evidence so admitted is for the appellate court to determine.  (Id. at p. 23 & fn. 18.) 

 The circumstances of the Tahoe case are starkly different than those presented 

here.  The Tahoe defendant challenged on appeal only the legal relevance of evidence 

used to support the plaintiff bank's interpretation of a loan agreement—evidence on 

which the trial court relied in adopting that interpretation.  (Tahoe, supra, 4 Cal.3d at p. 
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22.)  The Tahoe defendant did not attempt to introduce on appeal an entirely new theory 

as to why there was no agreement in the first place, which is precisely what Maurice 

seeks to do here.  At no time during the period preceding trial did Maurice pursue a 

defense that he was not a party to the alleged stock option agreement. At trial, Maurice 

made no motion for a directed verdict based on any alleged failure by Maureen to prove 

who the parties were to the alleged agreement.  Even though Maureen testified that she 

understood her agreement was with Maurice, Maurice did not argue to the trial court that 

he was not a party, based on the statement in the document memorializing the oral 

agreement that it is an agreement between the Maughans and RHI.  Rather, the basis of 

Maurice's defense was that no contract was ever made because the parties did not have a 

"meeting of the minds" and the Maughans did not signify their acceptance by signing the 

document.  

 Although we deem untimely Maurice's argument regarding the insufficiency of 

Maureen's proof that he was a party to the stock option agreement, we doubt that 

argument would compel reversal in any event. As we explained earlier in this opinion, 

there is sufficient evidence demonstrating that the oral agreement between Maurice and 

Maureen was based on mutual, personal promises between those two parties as 

individuals.  These include that (1) Maurice would deliver stock to Maureen, who would 

pay Maurice directly for that stock; (2) and that Maureen's additional stock purchase 

would reduce Maurice's personal contributions or "loans" to RHI and increase hers, and 

their respective personal RHI holdings would change accordingly.  (See discussion, ante, 

part III B.) 
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 Moreover, we have affirmed the trial court's finding that the parties entered into a 

binding oral agreement, and there is no evidence that the parties intended their agreement 

would become operative only upon it being reduced to writing and signed.6  (Compare 

Banner, supra, 62 Cal.App.4th at pp. 360-361 [holding there while the parties may have 

orally agreed on certain matters, there was no evidence of a valid agreement to arbitrate, 

which the parties intended to be part of a written document they never finalized].)  

Maurice's new defense is founded entirely on the language of the written memorialization 

of the parties' agreement, which the parties did not sign.  Yet he struggles to present a 

consistent argument that, insofar as determining who the parties were to this agreement, 

the language of the writing must control. 

 For example, Maurice argued initially that the signature lines in the document 

demonstrate an intent that the contracting parties' signatures were required to make any 

option agreement binding and effective.  Yet, when confronted with the fact that the 

signature line in the document is for Maurice individually, not RHI, he inconsistently 

responds that the signature lines were only there so that Maurice and the Maughans could 

certify the truth of the recitals in the agreement.  Alternatively, he contends that if the 

signature lines were intended for the contracting parties, "the only reasonable inference is 

that Maurice would have been signing on behalf of RHI."  But having conceded the 

                                              

6  Maurice devotes much of his reply brief to arguing that "parole evidence" may not 

be used to vary the terms set forth in a writing that the parties intended to be the final, 

integrated expression of their agreement.  Here, however, the parties made an oral 

agreement that is enforceable with or without the document memorializing the terms of 

that agreement. 
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ambiguity that his signature line in the document creates, Maurice cannot simply dismiss 

the extrinsic evidence Maureen presented indicating that she reasonably believed her 

agreement was with Maurice personally.  (See, e.g. Parsons v. Bristol Development Co. 

(1965) 62 Cal.2d 861, 865 [extrinsic evidence is admissible to interpret writing 

susceptible to more than one interpretation].)7 

Accordingly, we conclude that Maurice's argument that the evidence does not 

show he was a party to the stock option agreement is not only untimely, but also 

unpersuasive. 

 D.  The Trial Court did not Err in Finding an Oral Contract Based on the Stock 

Option Agreement, Notwithstanding Maurice's Argument that the Existence of that 

Agreement was Fundamentally Inconsistent with Maureen's Persistent Belief that She 

Was a One-Third Owner of RHI 

 

 Maurice contends that the trial court abused its discretion in refusing to estop 

Maureen from alleging the existence of the stock option agreement based on her 

                                              

7  Maurice contends that, assuming extrinsic evidence could be used to interpret the 

parties' agreement, Maureen's testimony as to her subjective, undisclosed belief that her 

agreement was with Maurice is irrelevant for that purpose, citing, inter alia, Founding 

Members of the Newport Beach Country Club v. Newport Beach Country Club, Inc. 

(2003) 109 Cal.App.4th 944, 956.  But he ignores other evidence indicating that 

Maureen's understanding was based at least in part on documentation Maurice prepared 

explaining the option transaction in such a way as to lead the Maughans to believe they 

would be dealing directly with Maurice.  For example, in early 1998, Maurice gave to 

Maureen updated schedules showing how her payment for stock would reduce Maurice's 

"loans" to RHI and his proportional ownership in RHI, and increase Maureen's.  And 

Maurice's original October 1987 proposal, which presented alternative means of allowing 

Maureen to secure a one-third interest in RHI, indicated that whichever method was 

chosen, Maurice would need "an option to buy back your stock at anytime [sic] for the 

amount of ownership interest you have not paid for"─thus again suggesting that the stock 

purchase was a transaction directly between Maureen and Maurice, whether the 

additional stock Maureen was to purchase came from Maurice directly or from RHI 

issuing new stock. 
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purportedly inconsistent assertions, both before and after the parties entered into that 

agreement, that she was a one-third owner of RHI.  (See Aguilar v. Lerner (2004) 32 

Cal.4th 974, 986 [" ' "Application of the [judicial estoppel] doctrine is 

discretionary." ' "].)  We conclude the trial court did not abuse its discretion—indeed, it 

was never clearly asked to exercise that discretion in the first place. 

 At the outset, we disagree with Maurice's suggestion that this issue was properly 

raised in the trial court.  Although Maurice did argue in the trial court that the existence 

of the stock option agreement was inconsistent with Maureen's persistent belief that she 

was a one-third owner of RHI, he never squarely argued that the court should rule 

Maureen was legally estopped from asserting the existence of the stock option agreement 

based on these inconsistencies.  Rather, in his request for a statement of decision, 

Maurice asked the trial court "to consider whether Plaintiff's factual and legal assertions 

at the trial as well as in response to the Summary Adjudication heard by the Court (but by 

another judge) that Plaintiff (with her then-husband) continued to own 1/3 of RHI after 

allegedly agreeing to [the stock option agreement] is factually and legally inconsistent 

with claiming the existence of a binding [stock option agreement]." 

 We believe there is a qualitative difference between asking a court, on the one 

hand, to "consider" whether one position taken in court is "factually and legally 

inconsistent" with another and, on the other hand, to request that a court bar altogether an 

opposing party's request for relief based on judicial estoppel principles.  Plainly, Maurice 

knows the difference between the two, as he based his summary adjudication motion on 

judicial estoppel principles.  Yet, on that occasion, he made no argument that Maureen 
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could not seek relief under the alleged stock option agreement, based on judicial estoppel 

principles, even though he could well have done so.  Accordingly, to the extent Maurice 

now argues that Maureen is judicially estopped from seeking relief pursuant to the stock 

option agreement because of her purported, repeated assertions under oath that she still 

believes she is a one-third owner, that argument was never clearly presented to the trial 

court, and may not be asserted on appeal for the first time, under the principles set forth 

in the prior section of this opinion.  (See, e.g., Eisenberg et al., supra, ¶ 8.231, p. 8-156.) 

 To be sure, Maurice emphasized in the trial court what he perceived to be 

inconsistencies between Maureen's continued belief in the one-third ownership 

agreement, and the existence of the stock option agreement.  But rather than present legal 

argument that Maureen's inconsistencies rise to the level of judicial estoppel and bar 

enforcement of the stock option agreement, at trial, Maurice used these perceived 

inconsistencies to attack Maureen's credibility on the issue of whether there ever was a 

meeting of the minds on the terms of the stock option agreement.  It is evident from the 

statement of decision that the trial court did not agree with Maurice that Maureen's 

statements about the one-third ownership issue were fatal to her allegations that the 

parties entered into the stock option agreement.  The court reasoned:  "[Maureen] was 

unhappy over the fact that she was unable to obtain the 1/3 interest she believed she 

owned, but she accepted defendant's position that he had contributed additional operating 

capital into the business, and so she accepted his offer to accept the lower ownership 

interest with the ability to buy in within a ten year period." 
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 On this record, Maurice's new judicial estoppel argument is not only untimely, but 

also is without merit.  Maurice has not satisfied a key prerequisite to the application of 

the estoppel doctrine, i.e., that Maureen's two positions are "totally inconsistent."  

(People v. Castillo (2010) 49 Cal.4th 145, 155.)  In its role as trier of fact, the trial court 

found credible Maureen's explanation that notwithstanding her strongly held belief that 

she had been a one-third owner of RHI from the outset, she was prepared to relinquish 

any legal claim based on that position in exchange for Maurice's promise that she could 

purchase up to a one-third share pursuant to the stock option agreement.  The court's 

conclusion is a reasonable one.  Even if Maureen continued to believe she had a rightful 

claim to a one-third share of RHI without having to pay for it, that personal belief does 

not negate the existence of what was, in effect, a settlement agreement with Maurice 

designed to resolve her dispute with Maurice. As the trial court explained, "The way I 

looked at it, what she's saying is I don't like what you did, but I'll go along with this 

because it's the best I can do." 

 This determination was within the province of the trial court, as trier of fact, to 

make, and is supported by the evidence.  Therefore, we may not disturb it on appeal.  

(See, e.g., Fariba, supra, 178 Cal.App.4th at p. 170 ["Credibility is an issue of fact for 

the trier of fact to resolve"].)8 

                                              

8  Notwithstanding our rejection of Maurice's judicial estoppel argument, we are not 

unsympathetic with his complaint that Maureen presented something of a "moving 

target" in this case, with arguably shifting theories as to which alleged agreement entitled 

her to relief.  Judge Prager precluded her from relying on one of those theories─the one-

third ownership agreement─as a basis for relief in this case, based on her prior 
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 E.  The Trial Court Incorrectly Applied the Minority Discount in Calculating 

Plaintiff's Damages 

 

 Having affirmed the trial court's judgment on liability, we now turn to Maurice's 

alternative argument that the trial court erred in applying the minority discount to its 

calculation of Maureen's damages.  Where, as here, the parties do not dispute that a 

minority discount should be applied, and where the underlying facts regarding damages 

are not otherwise in dispute, we review de novo the question of whether the trial court's 

misapplied the minority discount in its damages calculation.  (See, e.g., McMillan-

BCED/Miramar Ranch North v. County of San Diego (1995) 31 Cal.App.4th 545, 553 

[when an issue presented on appeal requires application of law to an undisputed set of 

facts, appellate court may review that issue de novo and draw its own conclusions of 

law].)9 

                                                                                                                                                  

inconsistent position that shielded her from liability in another case.  That does not mean, 

however, that Maurice may simply parlay that ruling into a bar against Maureen pursuing 

any theory of relief.  Even if Maureen arguably exploited the generous rules on pleading 

alternative theories, in the final analysis, she satisfied a different trial judge, evaluating a 

different theory, that she had proved the existence and breach of the stock option 

agreement and was entitled to damages.  Maurice has not demonstrated on this appeal 

that the trial court's decision is unsupported by the record evidence, or that Maureen's 

litigation strategies were so egregiously unfair as to warrant invocation of the judicial 

estoppel doctrine in this instance, notwithstanding Maurice's failure to pursue that 

defense clearly in the trial court.  (See, e.g., Blix Street Records, Inc. v. Cassidy (2010) 

191 Cal.App.4th 39, 47-48 [" '[b]ecause of its harsh consequences, the doctrine should be 

applied with caution and limited to egregious circumstances.'  [Citations.]"].) 

9  Additionally, we agree with Maurice that whether the trial court properly applied 

the minority discount in this case is a legal question akin to whether the trial court used 

the correct measure of damages, which we review de novo.  (See, e.g., Kajima/Ray 

Wilson v. Los Angeles County Metropolitan Transportation Authority (2000) 23 Cal.4th 

305, 315.) 
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 The parties agree that the measure of Maureen's damages for Maurice's breach of 

contract is the difference between the fair market value at the time of the breach of the 

additional RHI stock Maureen sought to purchase, and the agreed upon option price for 

that stock.  (See, e.g., Civ. Code § 3300 [damages for breach of contract is "the amount 

which will compensate the party aggrieved for all the detriment proximately caused 

thereby"); see also Scully v. US WATS, Inc. (3d Cir. 2001) 238 F.3d 497, 510 ["damages 

are calculated by taking the difference between a stock option's exercise price and the 

market price of the same stock at the time of breach"]; Hermanowski v. Acton Corp. (2d 

Cir. 1984) 729 F.2d 921, 922 ["[T]he proper measure of damages is the difference 

between the market value of the stock and the option price."); cf. Oldenkott v. American 

Electric, Inc. (1971) 14 Cal.App.3d 198, 204 [in case alleging breach of employment 

option contract, court assumes that "damages for the loss of the option right is the loss of 

its value"].) 

 Initially, Maurice maintained that damages were too speculative and thus could 

not be awarded at all.  After trial, Maurice argued that if liability were found, Maureen 

was entitled, at most, to $767,000 in damages, which included application of a 50 percent 

minority discount.  For her part, Maureen urged the trial court to use in its damages 

calculation a higher valuation for the corporation than the court ultimately used, and also 

argued that the court should credit her with stock dividends and not apply any minority 

discount.  On appeal, however, the parties pursue none of these arguments.  The only 

issues we are asked to determine with respect to damages are:  (1) whether the trial court 

deducted the minority discount at the appropriate point in the damages calculation; and 
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(2) if it did not, whether we are permitted on this appeal to correct that error by 

modifying the damages award. 

 "A minority discount adjusts for lack of control over the business entity on the 

theory that noncontrolling shares of stock are not worth their proportionate share of the 

firm's value because they lack voting power to control corporate actions."  (Lawson 

Mardon Wheaton, Inc. v. Smith (N.J. 1999) 734 A.2d 738, 747 (Lawson Mardon 

Wheaton).)  In calculating plaintiff's damages in this case, the trial court decided to apply 

a 40 percent minority discount because "a minority interest in a closely held corporation 

would be difficult to market, especially in light of the relatively low rate of return on an 

investment in the hotel."  It would appear, based on this finding, that the trial court 

possibly was confusing a "minority discount" with what is known as a "marketability 

discount."  The latter "adjusts for a lack of liquidity in one's interest in an entity, on the 

theory that there is a limited supply of potential buyers in a closely-held corporation."  

(Lawson Mardon Wheaton, supra, 734 A.2d at p. 747.)  Neither party here focuses on 

whether the trial court used the correct terminology for the discount applied in this case, 

and since what is at issue is the fair market valuation of a minority interest in an S 

corporation, it likely was within the court's discretion to apply either, or both, in 

calculating plaintiff's damages.  Because the parties do not challenge on appeal the trial 

court's decision to apply a discount at all, the terminology used by the court is not 

pertinent to our analysis. 

 In calculating plaintiff's damages, the trial court applied the minority discount as 

follows: 
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 "September 2006 Hotel Value:  $15,750.000.00 

 "Less Secured Debt:    ($3,684,304.00) 

 "Equals Net Value of RHI:   $12,065,696.00 

 "Value of Maureen's 22.283% RHI stock: 

  "[share of RHI]     $2,688,599.00 

 

 "Less Stock Option Purchase Price $   487,000.00 

 "Damages Subtotal:    $2,201,599.00 

 "Less 40% Minority Interest Discount $1,320,959.00" 

 Maurice's challenge to this calculation is straightforward:  By deducting the 

minority discount after, instead of before, subtracting Maureen's stock option purchase 

price, he argues, the trial court effectively gave Maureen a 40 percent discount off the 

contract price for exercising her option.  This was error, Maurice contends, because the 

discount is meant to be applied only to the value of Maureen's proportional share of RHI, 

not to the price at which she agreed to acquire that share.  Maureen does not contend, in 

response, that the trial court's application of the discount was legally sound.  Rather, she 

maintains that the damages awarded are, in any event, supported by substantial evidence, 

and thus no change in the amount of damages is warranted. 

 There is little case law to guide us in evaluating the merits of Maurice's argument.  

However, the authority Maurice cites, and that which our own research reveals, leads us 

to conclude that he is correct.  Because minority discounts are relevant to the value of a 

minority share of the corporation, when they are applied, they are deducted from the 
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minority shareholder's pro rata share of the value of the corporation.  (See Lawson 

Mardon Wheaton, supra, 734 A.2d at p. 747; see also Leacock, The Anatomy of Valuing 

Stock in Closely Held Corporations:  Pursuing the Phantom of Objectivity into the New 

Millenium (2001) 2001 Colum. Bus. L. Rev. 161, 198-199, fn. 174 [minority discount is 

" '[t]he reduction, from the pro rata share of the value of the entire business, to reflect the 

absence of the power of control.' "  (Italics added.)].) 

 Thus, applying a minority discount generally is a two-stage procedure.  First, the 

value of the entire corporation is determined, and then apportioned among the various 

interests.  "[T]he pro rata value would be the first-stage estimate of the fair market value 

of the shares."  (See Comment, Valuing Closely Held Stock:  Control Premiums and 

Minority Discounts (Winter 1982) 31 Emory L.J. 139, 143.)  In the second stage, the 

minority discount is deducted from that pro rata value.  (Id. at p.143.)  "[T]he value of a 

minority share is . . . its first-stage value . . . minus the minority discount."  (Id. at p. 145.) 

 We have found no case, and Maurice cites none, in which a court has laid out in 

this fashion its fair market valuation of a minority interest as part of a damages 

calculation.  But it is apparent that the procedure outlined by the authorities cited above is 

not the one the trial court used in this case.  The trial judge did not deduct the minority 

discount from the value of the 22.283 percent interest Maureen was entitled to purchase 

under the stock option agreement, which would have resulted in a discounted fair market 

value of $1,613,159.40 for Maureen's additional minority interest, and damages of 

$1,126,159.40 (after subtracting the contract purchase price).  Rather, the court first 

deducted the contract price from the value of Maureen's undiscounted minority interest, 
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and then applied the minority discount.  This resulted in additional damages to Maureen 

in the amount of $194,800 (rounded to the nearest dollar). 

 The trial court's damages calculation is not consistent with the purpose of the 

minority discount, which, as the court acknowledged, is to "obtain a fair valuation of a 

minority interest."  We note that the trial court cited Maureen's purchase of her former 

husband's shares in 2006 as additional justification for applying a 40 percent minority 

discount, but in that transaction, Maureen determined the price at which she would 

purchase that interest by applying the discount directly to the value of her former 

husband's proportional ownership to RHI.  In addition, the $487,000 price at which 

Maureen could exercise her option was a bargained-for, firm price mandated by the terms 

of the stock option agreement—specifically, $262,800 plus interest at two points over the 

prime rate.  That option price was an independently negotiated sum, not tied to the fair 

market value of Maureen's interest.  Maureen points us to nothing in the agreement, or 

otherwise to anything in this record, that entitles her to a discount off that price. 

 To be consistent with the law, the purpose of the minority discount, and the 

parties' past treatment of this issue, and in fairness to Maurice, the trial court should have 

applied the 40 percent discount directly to the value of the additional minority interest 

Maureen was entitled to purchase pursuant to the stock option agreement, so that 

Maureen's damages would reflect the true "intrinsic value" of her stock option.  (See 

Scully, supra, 238 F.3d at p. 510.)  Instead, the trial court provided Maureen with a 

windfall of almost $200,000, thereby prejudicing Maurice.  (See, e.g., Cassim v. Allstate 

Ins. Co. (2004) 33 Cal.4th 780, 800 [prejudicial error exists where " 'it is reasonably 
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probable that a result more favorable to the appealing party would have been reached in 

the absence of the error.' "].) 

 Neither acknowledging nor disputing the trial court's error, Maureen contends that 

the amount awarded is between what Maurice argued she was entitled to (about 

$767,000) and the amount Maureen originally sought (over $3 million), and therefore is 

supported by substantial evidence.  According to Maureen, this prevents us from making 

any modification to the damages award, even on the basis of a clear legal error.   We 

disagree. 

 Maureen cites San Diego Metropolitan Transit Development Bd. v. Cushman 

(1997) 53 Cal.App.4th 918 to support its argument, but that case is distinguishable.  

There, the jury had to determine damages based on two diametrically opposed expert 

opinions that varied not only in amounts but also in methodologies and factors 

considered.  (Id. at pp. 924-925.)  The damages the jury awarded fell between the 

contrasting figures presented by the experts.  (Id. at p. 931.)  In such circumstances, it is 

well established that " '[t]he trier of fact may accept the evidence of any one expert or 

choose a figure between them based on all of the evidence.' "  (Id. at p. 931.) 

 In this case, however, the damages awarded cannot reasonably be interpreted as 

reflecting a "middle ground" between two conflicting expert opinions.  Rather, the parties 

were generally in agreement as to how damages should be measured (the fair market 

value of Maureen's minority interest less the contract price), and in keeping with that 

measure, the trial court performed a series of specific mathematical functions employing 

certain amounts (and rejecting others) proposed by the parties for each factor in the 
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equation.  Maurice does not challenge the trial court's exercise of its discretion in 

choosing each specific value in the equation.  Instead, he challenges only the point at 

which the trial court applied the minority discount in the calculation.  Although the 

court's choice to apply a minority discount at all may involve an exercise of its discretion 

(and that choice is not at issue here),10 based on the foregoing law, we do not view how 

the trial court applied the discount to be a discretionary function.  The discount, if it is 

applied, must be applied in a manner consistent with the law. 

 When the trial court makes a clear, uncontroverted and prejudicial error of law in 

the calculation of damages, the appellate court has the power to modify the judgment to 

correct that error.  (See, e.g., Code Civ. Proc., § 43 [the Courts of Appeal "may affirm, 

reverse, or modify any judgment or order appealed from"]; 9 Witkin, Cal. Procedure (5th 

ed. 2008) Appeal, § 860, pp. 922-923 [court may modify judgment to correct legal error 

clearly shown on record, even if substantial]; Telegraph Avenue Corporation v. Raentsch 

(1928) 205 Cal. 93, 102 [court modified judgment by striking from award an amount that 

had no basis in law]; Bardis, supra, 119 Cal.App.4th at pp. 26-27 [modifying judgment to  

                                              

10  See, e.g., Swope v. Siegel-Robert, Inc. (E.D. Mo. 1999) 74 F.Supp.2d 876, 915 

[question of whether to apply discounts is properly left to district court's discretion]; but 

see Lawson Marden Wheaton, Inc., supra, 734 A.2d at p. 746 [whether to apply 

marketability discount implicates question of law and therefore is subject to de novo 

review]. 
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reduce excessive punitive damages award].) 11  For the foregoing reasons, we reduce 

Maureen's damages to $1,126,159. 

IV 

CONCLUSION 

 The trial court's judgment of November 9, 2010, is modified to reduce the 

damages awarded from $1,320,959 to $1,126,159.  As modified, the judgment is 

affirmed.  The parties shall bear their own costs on appeal. 

 

      

BENKE, J. 

 

WE CONCUR: 

 

 

  

 McCONNELL, P. J. 

 

 

  

 McDONALD, J. 

                                              

 

11  Maurice raised this issue at a post-trial hearing addressing the parties' comments 

on and objections to the preliminary statement of decision.  The trial judge indicated that 

she would "go back and take another look at it."   Maureen's counsel took no position on 

the issue at that time.  The trial court did not address the issue in its final statement of 

decision.  Based on this record, we presume that, the issue having been squarely 

presented, the trial court either purposefully rejected Maurice's argument, or inadvertently 

neglected to make the adjustment he requested in the final statement of decision.  Either 

way, we are empowered to modify the damages award because it appears clearly in the 

record and Maureen cites no law suggesting that the court's application of the minority 

discount was proper. 


