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A jury convicted Kerry Parker, Jr., of three counts of murder (Pen. Code, § 187),

while he was armed with afirearm (Pen. Code, § 12022, subd. (a)(1)). Thejury further



found true the special circumstances of multiple murder and murder during arobbery and a
burglary. (Pen. Code, § 190.2, subd. (a)(3) & (17).) He was sentenced to prison for three
concurrent life terms without the possibility of parole, plusoneyear. He appealed,
claiming thetrial court erred in dismissing one juror and not dismissing another. We
rejected his contentions and affirmed. The California Supreme Court directed this court to
vacate its decision and reconsider it in light of People v. Cleveland (2001) 25 Cal.4th 466.
After having done so, we again reject Parker’ s contentions and affirm.

The facts concerning the crimes are not pertinent to this appeal except to say that
during a burglary and robbery inside the home of one of the victim’s, he and two of his
houseguests were murdered.

ISSUES AND DISCUSSION
1. Dismissal of Juror No. 1

During jury deliberations, the foreperson sent the trial court a note that read, “We
have reached an impasse and feel that no amount of deliberations will change this position.”
The jury then sent a second note which was also signed by the foreperson and read, “ A juror
has made a statement that tends to indicate that he/she . . . isnot following jury instructions.
We need some direction.”

Defense counsel agreed to have the foreperson asked what he meant by the second
note and whether the jury would still be at an impasse regardless of the “issue with the
juror.” Thetrial court began its examination of the foreperson by saying, “. . . [I]tisnot my
intent . . . to inquire into the process of your jury deliberations or to invade the province of

thejury at all. So to the extent that you canavoidit...[] ... | don't want you to tell me



what you folks have been talking about in there.” Thetrial court further instructed the
foreperson not to reveal how the jury was numerically divided. Thetria court then asked
the foreperson to tell “as narrowly as possible” what he meant by what he said in the second
note. Theforeperson replied, “ After the note was sent saying that we were at a deadlock,
[Juror . .. [No. 1] made a statement to the effect of: *If the crime wasn't first-degree

murder, | could vote for guilty.”” The foreperson said that this was “the entirety of what the
juror said in that regard.” Thetrial court then asked the question suggested by defense
counsel: whether, but for this problem with the juror, the jury would still be divided. The
foreperson answered in the negative.l

Defense counsel interpreted the foreperson’ s report of the juror’ sremark in one
manner and the prosecutor in another.2 Thetrial court concluded, based on this, that further

inquiry needed to be made as to the meaning of Juror No. 1's statement. Defense counsel

suggested that the foreperson be asked about the context of the statement. However, after a

1 Interestingly enough, during later discussions between counsel and thetrial court,
defense counsel represented to the latter that there was a second holdout juror, at least until
the day before the first deadlock note had been sent to the trial court.

2 Thejury had been given only the options of finding Parker guilty of first degree
murder or not guilty. The prosecutor interpreted the remark to mean that the juror was not
following instructions, which dictated that if the juror was not satisfied beyond a reasonable
doubt that Parker committed first degree murder, the juror was to vote for acquittal.
Defense counsel, on the other hand, interpreted the remark to mean that the juror did not
believe afirst degree murder had been committed, but, some lesser crime had. However,
the comment did not show that the juror was not following the instructions. Thetrial court
put adifferent spin on the prosecutor’ s interpretation, finding the remark may have
suggested that the juror would vote to convict Parker of first degree murder “were not the
punishment so great.”



lunch break, counsel changed her mind and objected to anything further being done other
than directing the jury to resume its deliberations, indicating that Juror No. 1'sremark did
not justify singling her out3 and “call[ing her] on the carpet” by questioning her about it.
However, counsel suggested that if the court decided to proceed with further inquiry, that it
ask each juror if further deliberations would be helpful and if not, why not. She also
suggested that the foreperson be asked if Juror No. 1 had been otherwise participating in
deliberations and following the law. Thetrial court commented, “If . .. [Juror [No. 1]
simply believes that first-degree murder has not been committed and that’ s why she can’t
votefor it, | don’t have aproblem with that. | just need to know what she meant.”

The foreperson was again brought before the court and was told by the latter that all
it wanted to do wasto attempt to clear up a possible ambiguity in Juror No. 1’'s statement.
Thetrial court asked the foreperson what was it about Juror No. 1's statement that made the
foreperson believe that she was not following the law. The foreperson reported that it was
hisfeeling, and that of several other jurors, after Juror No. 1 made the statement, that
penalty had entered her thought process and she did not “want . . . to put the penalty on
[Parker] . .. regardless of the evidence.” Thetria court asked if another juror had made a
comment or asked a question when Juror No. 1 made the statement that would help explain
itsmeaning. The foreperson reported that after Juror No. 1 made the statement, an uproar

occurred in the deliberation room, with the majority of jurors saying to the juror

3 At the time, her identity was unknown.



“something like, Y ou know, we thought so, when that’ s not what you’ re supposed to do’
...." Theforeperson said that Juror No. 1 replied to the others by saying, “[‘ ]What | said
was | could find him guilty of not having nice friends, falling in bad company . . . -- that type
of thing, but | can’t find him guilty of first-degree murder.[']” The foreperson went on to
say that the other jurors pointed out to Juror No. 1 that that was not what she had said. The
foreperson also reported that Juror No. 1 had been participating all along in the
deliberations and she made her statement after another juror asked either, “* If thiswasn't a
death penalty case, would you have voted different[ly]’ or ‘If thiswasn't afirst-degree
murder case, would you vote different[ly]?” Finaly, the foreperson said that at least twice
during deliberations, Juror No. 1 “had asked questions and entered into discussions asto
whether or not we could come to a guilty verdict on the burglary charges without a guilty
verdict on the murder charges.” 4

Thetria court concluded that the foregoing constituted a sufficient basis for
examining Juror No. 1 because it interpreted her statement the same way the foreperson
did, i.e, that it was possible she was considering penalty or punishment, contrary to
instructions she had been given. Inresponse to defense counsel’ s assertion that Juror No.
1’ s statement about Parker falling into bad company meant that the case had not been

proven beyond a reasonable doubt to her satisfaction, the trial court said, “Unlessthe

4 Thetrial court viewed this statement as possibly indicating that penalty had entered
into Juror No. I’smind in light of instructions given the jury that if they concluded that a
burglary had occurred, and if the killings occurred during the burglary, Parker would be
guilty of murder.



statement w[as| made, as the foreperson suggested, to in effect backtrack fromwhat . . . she
had already said. . . .

Beforethetrial court began questioning Juror No. 1, it informed her that it did not
want her to think that she had done anything wrong and it was not its intent to invade the
province of the jury or to cause her to change any opinions she had already formed or to
draw any she had not yet reached. Thetrial court explained that a particular statement had
been attributed to Juror No. 1, which could be interpreted in anumber of ways and it was
trying to determine what the juror meant by the statement. Before thetrial court told Juror
No. 1 what the statement was, she volunteered that it had been misinterpreted. She
explained that her interpretation of the question asked of her and other jurors, to which she
responded, was whether if Parker had been accused of something lesser, could anyone who
didn’t vote guilty vote guilty. She said her affirmative reply meant that if Parker had been
accused of having unusual friends, difficult relatives to deal with or adifficult life, he was
likely to be headed for trouble. She added that the prosecution had failed to proveto her
beyond “a shadow of adoubt” that Parker wasinvolved in the crimes. She reported that at
that point, pandemonium broke out in the deliberation room, with other jurors saying they
would have to report her to thejudge. She admitted that she was at that point accused of
considering penalty; however, she said that she had been careful not to let that enter her
thinking. She added, since she believed the case was over, she had felt free to “‘let myself
goand. .. think whatever | want[ed].””

Thetrial court concluded that there was no objective statement upon which it could

draw an inference that Juror No. 1 had not followed instructions or that she had made a



statement that constituted misconduct, despite its “hunch” that she allowed sympathy to
interfere with her verdict. Further, the court found insubstantial the juror’ s reference to
proof “beyond a shadow of adoubt[,]” concluding that she may equate that with proof
beyond areasonable doubt.

After an overnight recess, thetrial court asked the jurorsto briefly resume their
deliberations, after which time it would return them to the courtroom to see how things
were going. After alittle over 30 minutes later, the trial court received another note from
the foreperson reporting that they were still deadlocked with no hope of reaching a
unanimous verdict. Thetrial court brought the jurors back into the courtroom and began by
asking the foreperson if he agreed with the second note reporting the deadlock and
soliciting his opinion that nothing further could be done to create a reasonable possibility
of reaching averdict. Nine other jurors agreed with the foreperson on both matters,
including Juror No. 1. Jurors No. 7 and 10, however, stated that doing something in
response to the note concerning Juror No. 1 presented the only reasonable possibility of
reaching averdict.

Thetrial court concluded that it should ask Jurors No. 7 and 10 whether, by their
statements, they were alleging that Juror No. 1 had engaged in misconduct. Juror No. 7
reported that he believed there was a possibility Juror No. 1 was not following the
instructions. Thetrial court asked him the basis for hisopinion. He said that the question
had been asked if the case just involved a burglary, and no one had been killed, what would
happen, and Juror No. 1 made the statement that if they weren’t considering first degree

murder, she could probably vote guilty. He said al the other jurors became upset by her



statement and pointed out to her that she was not supposed to consider penalty and he
believed if she had not done so, she would have seen things differently. He reported that,
thereafter, Juror No. 1 refused to talk, saying she would speak to the judge, despite pleas
from her fellow jurors. He said Juror No. 1 had made a statement about Parker’ sfriends,
but it had not been made in the context of this particular discussion. He also said that Juror
No. 1 had closed other jurors off from trying to deliberate with her.

Juror No. 10 reported that Juror No. 1 had hinted many times during deliberations
that she could not vote guilty because Parker faced afirst degree murder conviction or the
death penalty but shefinaly said it explicitly after the first deadlock note had been sent.
Juror No. 10 said that after Juror No. 1 made the explicit statement in responseto a
guestion by another juror, pandemonium broke out in the deliberation room and “ she tried
to take it back” in that she became very defensive and accused the other jurors of putting
words in her mouth. Asto earlier incidents of hinting at her displeasure with having to
convict Parker of first degree murder or impose the death penalty, Juror No. 10 reported
that Juror No. 1 had asked whether the jury could ask the judge to change the charges
against Parker and she had problems with the murder charge. Juror No. 1 had also said that
she could probably convict Parker of robbery,> but “the murder charge bothered her.” Juror
No. 10 reported that there were two or three other incidents during which Juror No. 1 made

similar comments.

5> The prosecutor argued to the jury that Parker was guilty of felony murder, inter
aia, if he committed or aided and abetted the robbery.



Thetrial court concluded that Juror No. 10 had aleged that Juror No. 1 had made a
statement that, if made, probably constituted misconduct. The court felt that it had to ask
the other jurors about their recollection of the statement.

Juror No. 11 said he agreed wi th the note reporting that Juror No. 1 had made a
statement indicating that she was not following the instructions. Specifically, he said that
Juror No. 1 had answered, “[‘]yes,[']” to the question, “[‘I]f the sentence were not as severe
asit could be, could she change her mind about her verdict?’]” At that point, other jurors
said, “[‘]I knew it. | thought that’s what the problem was.[']” Juror No. 11 went on to say
that, later, Juror No. 1 explained that she had misunderstood the question and this satisfied
him.

Juror No. 2 said she agreed with the note and Juror No. 1 had said, “to the effect . . .
that . . . [']it has not been proven to me beyond areasonable doubt and | cannot go ahead with
what is going to happen to thisyoung man. You al have not proven thisto mein.. .. our
deliberations, beyond areasonable doubt.['] [1] ... [B]ecause of that she could not put
anyonein prison for life or vote for the death penalty. ... [1] ... [S]he could not find
someone guilty who isgoing to be put in jail for the rest of the person’slife or possible
death.” Juror No. 2 said that she and two other jurors asked Juror No. 1 if there was some
areathat they could discuss, but Juror No. 1 said only that that was the way she felt and she
had nothing to say.

Juror No. 3 agreed with the note and said Juror No. 1 had stated that if a murder
charge was not involved, she could consider aiding and abetting. When she made that

statement, other jurorssaid, “[‘]I knew it.[']” Juror No. 1 then claimed that the other jurors



had not given her achance to explain her statement, but she declined to do so, saying that
she thought they were putting words in her mouth. On another occasion, Juror No. 1 had
said that she couldn’t send Parker to prison or impose the death penalty “[*]based on what
she had heard['] and she said she couldn’t leave her emotions out of it. . .. [O]ther people
had said . . . [that ‘]you can’t bring your emotionsintoit. You' re not supposed to feel sorry
for him.['] And shesaid, ['W]éll, that’simpossible,['] she did feel sorry for him. She
thought in away he was recruited [to participate in the crimes] the way they tried to recruit
[another person who was solicited to participate in the robbery but did not].”

Juror No. 4 said he agreed with the note and reported that Juror No. 1 had said that
“[']if it was anything but first degree [murder], then [she] would have voted guilty.[']” He
felt thiswas areference to penalty based on the fact that during deliberations Juror No. 1
“was concerned about what she perceived as the length of time [Parker] would stay in
prison. [{] [On three occasions, she said s|hefelt [Parker] was put into a position by the
people that heran with. [1] ... [He] wasled by other people older than himself into
whatever problem that he got himself into.”

Juror No. 5 agreed with the note. She said Juror No. 1 had said, “[‘][I]f the. ..
chargeswere robbery . . . and /or burglary, | would vote guilty. But not for murder.['] [1]
... [Other jurorg] tried to explain to her that’s what [they] had been talking about, the aiding
and abetting, that if she believed the portion about the robbery and burglary, then the aiding
and abetting would apply. [1] [Inresponse] ... [s]hesaid, ['W]€ll, | can’t vote guilty
because of the murder charge.[']” When asked by the trial court if Juror No. 1 explained

why she could not join in convicting Parker of murder, Juror No. 5 stated, “ She said she was
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an emotional person and she didn’t believe she could handleit. She could not live with
herself.”

Juror No. 8 said he agreed with the note. He said Juror No. 1 said “[‘]if it wasnot a
first-degree murder charge, | could probably consider voting guilty.['] [1] [She also made]
aseries of comments that she just couldn’t find it in her to find . . . anice young man guilty
and put him away for life and consider him for . . . [the] death penalty.”

Juror No. 9 said she agreed with the note. She said that when Juror No. 1 was asked
by another juror whether “[‘]if there was alesser punishment, would you vote
differently?’]” sheresponded, “[‘]Yes, | would definitely.[']” When other jurors reacted to
this, Juror No. 1 said, “[‘]. . . I'm ahuman being and | haveto look at those things.[']”

Juror No. 12 said he agreed with the note, and had felt that way for a couple of days.
He reported that at various times, “we knew she wasn't following [the instructions]. We
would have to throw instructions at her[, saying, ‘ T]heinstruction saysthig[’] and [she] was
likeignoringit.” Hesaid Juror No. 1 had said, “[*I]f it wasn’t for the first-degree murder
charge, | could probably find him guilty of something.['] [1] At onetime she had said
something about afirst-degree murder charge carrying a death penalty without even talking
about specia circumstances. [1] ... [E]verybody tried to correct her. [] ... think she
understood at that time.” He also said that Juror No. 1 refused to deliberate.

Many times during its examination of these jurors, the trial court took pains to point
out to them that it was not interested in their thought processes or subjective interpretation
of facts, but only wanted to know what they heard Juror No. 1 say and the context of her

Statements.
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Thetria court dismissed Juror No. 1 saying:

“[Although] wegot . . . individud . . . or differing responses from each of the 12
jurors. .., thereis. .. athread running through these. . . remarksto me, andthat . . . ig ]
with the exception of the one [juror] who did say [Juror No. 1's] explanation was
satisfactory to him, that thesejurors. . . believed . . . [Juror [No. 1] engagedin . ..
misconduct. [] ...2100f ...them... have clearly suggested to me that thisjuror
considered penalty and punishment, allowed sympathy to affect her decision, considered
matters she was absol utely told not to do. |I'm satisfied of the truth of those statements
because of some of the statements allegedly made by . . . [JJuror [No. 1] that shewas a
human being; she couldn’t help but consider those things. [{] | don’'t think so many jurors
would tell me that she made that statement unless she did, and that statement in and of itself
tellsmealot. She'stelling us‘l am considering sympathy. | can't helpit. I'man
emotional person[.]’ [1] | am satisfied. . . that a neutral reading of the entirety of th[€]
jurors’ comments as to what [Juror No. 1] has said satisfied [me] to the required degree that
shedid engagein. . . misconduct of such adegree that sheis unable to discharge her duty as
ajuror and will haveto bereplaced. [1] ... [M]ostjurors. .. areloath to accuse another
juror of misconduct. [] | think while several [jurors] said that there w[ere] other . . . fishy
statements made by . . . [JJuror [No. 1] previously, no one had what they believed to be a
smoking gun until that statement [she made] after they [sent the first note indicating they
were at an] impasse. ... To apparently all but one of them, [her] statement . . . was so clear
and unequivocal aviolation of her duty that it prompted . . . anote to be sent to me.”

Parker contends that the trial court abused its discretion by inquiring into possible

12



misconduct by Juror No. 1. We begin by noting what Cleveland held and what it did not.
Although the California Supreme Court agreed with other decisions commenting or holding
that care should be taken in inquiring into possible juror misconduct, it did not reverse
Cleveland' s conviction because of the inquiry the trial court had taken. Rather, it disagreed
with thetrial court’s conclusions about the results of itsinquiry. Astotheinquiry, the
Cleveland court commented, “. .. [W]hen.. . . the[tria] court is on notice that there may be
groundsto discharge ajuror during deliberations, it must conduct ‘whatever inquiry is
reasonably necessary to determine’ whether such groundsexist. ... [{] ... [1] ...[W]edo
not adopt the standard promulgated in [U.S. v.] Brown [(D.C. Cir. 1987) 823 F.2d 591], and
refined in[U.S. v.] Thomas [(2d Cir. 1997) 116 F.3d 606] and [U.S. v.] Symington [(Sth
Cir. 1999) 195 F.3d 1080], that restrictsa[trial] court’s authority to inquire into [possible
juror misconduct] whenever there is ‘ any reasonable possibility that the impetusfor a
juror’ s dismissal stems from the juror’ s views on the merits of the case.’ [Citation.]”
(Peoplev. Cleveland, supra, 25 Cal. 4th at pp. 480, 484.) Finally, none of the published
decisions cited by Parker that have followed Cleveland, and one which predated it but
relied upon the same standard utilized in it, have held that the inquiry conducted by the trial
court was improper. (See{Peoplev. Hightower (2001) 2001 D.A.R. 13115} ; Peoplev.
Elam (2001) 91 Cal.App.4th 298; People v. Bowers (2001) 87 Cal.App.4th 722.)
Therefore, we disagree with Parker’ s contention that any of these cases provide abasis
upon which we can conclude that the trial court abused its discretion in undertaking the
inquiry that it did. Rather, we conclude that the trial court had good cause to take the steps
it did.

13



Thetrial court was reasonable in inquiring of the foreperson as to the meaning of the
note stating that the juror had made aremark that tended to indicate that she was not
following the law. The foreperson’s report was that the juror had said, “to the effect of: ‘If

"

the crime wasn't first-degree murder, | could vote for guilty.”” Thiswas an equivocal
statement, whose meaning the trial court reasonably undertook to determine by questioning
the foreperson.6 (See People v. Compton (1971) 6 Cal.3d 55, 59-60.) Thetrial court was
reasonable in questioning Juror No. 1 in light of the foreperson’ s report that the juror’s
remark had been made in response to a question which mentioned either the death penalty
or first degree murder. Theinquiry was further justified by the foreperson’ s report of Juror
No. 1's earlier questions whether she could convict Parker of burglary, but not murder.

Cleveland reiterated the holding of People v. Stankewitz (1985) 40 Cal.3d 391, 398, that

statements made by jurors during deliberations are properly considered by thetrial court

6 Defense counsel below moved to strike a statement made by the foreperson in
response to the trial court’sinquiry as to what prompted the foreperson to write the note
concerning Juror No. 1 or to conclude that she was not following instructions. The
foreperson stated, “It was .. . . my feeling and | believe the feeling of several others of the
jury after [Juror No. 1 made] the statement . . . that . . . penalty had entered into [her] thought
process. .. and. .. [she] was considering penalty and [did not] want to put the penalty on
[Parker] ... regardless of the evidence.” Thetrial court refused to strike the statement,
saying it wanted as much information asit could get and it was unsure whether it was
appropriate to strike a statement made by ajuror. Parker now contends that the trial court
erred in refusing to strike the statement. However, in light of the fact that when considering
the statement, the trial court ruled that misconduct had not been demonstrated and only
|ater, after other jurorstestified asto Juror No. 1’ s actions, the trial court became
convinced that she had engaged in misconduct, we cannot agree with Parker that the trial
court’ s consideration of the statement was sufficiently significant to merit our declaration
that it was prejudicia error.
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when the making of the statement constitutes misconduct. If, by her statement, the juror
meant that she was considering penalty, that would constitute misconduct.

After initidly having been satisfied that Juror No. 1 did not mean by her equivocal
statement that she was considering penalty, thetrial court was confronted by the
accusations of two other jurors that she, indeed, was. Again, thetrial court acted reasonably
in questioning these jurors, which then led the court to reasonably question the rest of the
panel inits effort to determine whether the juror was, by the statements she made,
considering penalty. (Peoplev. Cleveland, supra, 25 Cal.4th at p. 478 [** Groundsfor . . .
discharge of ajuror may be established by his statements or conduct, including events
which occur during jury deliberations and are reported by fellow panelists.’”]; People v.
Castorena (1996) 47 Cal.App.4th 1051, 1066.) Contrary to Parker’s assertion, thetrial
court was not asking the jurors what their personal opinions were asto whether Juror No. 1
was considering penalty or for their subjective impressions or thought processes.” That
was adetermination the trial court needed to and did make for itself. Rather, the court was

asking for statements made by Juror No. 1 which would indicate that she was considering

7 Not only wasthetrial court careful to tell the jurors from the beginning that it was
interested only in their observations, but whenever ajuror began to discuss prohibited
matters, the trial court endeavored to get him or her back on theright track. We do not
agree with Parker that asking the other jurorsthe basis for their agreement with the note
reporting that Juror No. 1 was not following the instructions to be an inquiry into either
their or her mental processes. The court was merely asking the jurorsto tell them what it
was that Juror No. 1 had said or done that led them to conclude that she was not following
the instructions.
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penalty or sympathy for Parker. The bulk of the other jurors' testimonies concerned such
statements.

Parker also contends that the trial court abused its discretion in dismissing Juror No.
1. Wedisagree and nothing in Cleveland or the cases construing it compel a contrary
conclusion. If any substantial evidence supports the dismissal, we must uphold it. (People
v. Marshall (1996) 13 Cal.4th 799, 843; People v. Johnson (1993) 6 Cal.4th 1, 21.) The
inability of ajuror to perform must be ademonstrable redlity. (Peoplev. Cleveland,
supra, 25 Cal.4th at p. 484.) These rules apply even to so-called “holdout” jurors. (See
People v. Roberts (1992) 2 Cal.4th 271, 324-325; People v. Feagin (1995) 34 Cal.App.4th
1427, 1437; People v. Thomas (1994) 26 Cal.App.4th 1328, 1333.)

In People v. Feagin, supra, 34 Cal.App.4th 1427, the appellate court upheld the
dismissal of ajuror despite that juror’ s assertions that she was “* concerned with the
honesty of . . . thewitnesses’” and that the other jurors had preconceived notions caused by
racial prejudice which compelled them to abandon the reasonable doubt standard. (Id. at p.
1435, fn. 3.) Additionally, not all the jurors believed that she had engaged in misconduct.
In dismissing her, thetrial court said, “*[She] denied the.. . . allegations [of misconduct.]
But | do not find her denias credible. | think they were self-serving and made simply to put
herself in abetter light.”” (Id. at p. 1437, fn. 6.)

Similarly, in People v. Thomas (1990) 218 Cal.App.3d 1477, the targeted juror
denied the foreperson’ s accusation that she had said that all Los Angeles police officerslie
(at least onetestified for the prosecution). Additionally, not all jurors supported the

foreperson’s accusation. Despite this, the appellate court upheld the trial court’s dismissal
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of the juror, concluding that there was “ substantial evidence to support the [trial] court’s
finding that [the targeted juror] was not being truthful in [her] . . . disclaim[er of] bias
towards police officers....” (Id.at p. 1485.)

Here, dl thejurors, save the foreperson, reported comments made by Juror No. 1,
which clearly demonstrated that she was considering penalty or sympathy. The foreperson
reported comments made by Juror No. 1, which, when considered with the instructions
given the jury, suggested that she was considering either penalty or sympathy for Parker.8
Although two jurors mentioned comments made by Juror No. 1 concerning an absence of
proof of the charges, these same jurors also reported that she made comments that, without
guestion, showed that she was swayed by sympathy and considerations of the penalty Parker
faced. Asin Feagin and Thomas, thetrial court here was entitled to disbelieve Juror No.
1'sdenial that she was considering penalty and her assertion that she was motivated only by
her belief that the prosecution had not proved its case “beyond a shadow of adoubt.” The
fact that some of the jurors may have been frustrated with Juror No. 1 did not detract from
the fact that their reports of her comments demonstrating prejudice were strikingly similar.
Thetrial court was entitled to rely on those reports. They provided substantial evidence to
support the dismissal.

Parker also here objectsto the trial court returning the jury for further brief
deliberations after making itsinitial determination that there was insufficient evidence of

misconduct by Juror No. 1. Before so doing, thetrial court instructed the jury asfollows:

8 The foreperson concluded that she was.
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“Ladies and gentlemen, in this case you should reach averdict if you can do so.
While each of you must decide the case for yourselves [sic] and not merely acquiesce in the
conclusion of the fellow jurors, each juror must examine the issues with candor, frankness
and a proper regard for the opinions of your fellow jurors. You are obliged after full
consideration of the evidence and the law to agree upon averdict if you can do so without
violating your conscience and your individual judgment.

“Of course by pointing out to you the desirability of your reaching averdict, | am not
suggesting to any of you that you surrender your honest belief asto what the evidencein
this case has disclosed and of the weight and effect of the evidence in the case.

“So that there is no misunderstanding in this particular case, the Court has not
intended by anything that it may have said or done to intimate or suggest to you what you
should find to be the fact on any questions submitted to you or what result the Court
believesis appropriatein this particular case. If anything | have said or done has seemed to
so indicate -- excuse me -- you must disregard it and form your own opinion of the
evidence.

“Having shared those thoughts with you, ladies and gentlemen, and now that you have
spent an evening away from the case and not dealing with the issues presented herein, | am
going to ask you now to return to the jury room and renew your deliberations. After a brief
time, | will bring you back into the courtroom to see how those deliberations are going and
we' Il talk further then about it. For now | would like you to resume your deliberations, and
we'll bring you back to the courtroom in alittle while.”

We disagree with Parker that the trial court’ s action and instruction were coercive
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under the circumstances. (SeePeoplev. Pride (1992) 3 Cal.4th 195, 265-266.) Thereis
nothing unusual or improper in requesting ajury that has reported for thefirst timethat itis
deadlocked to resume deliberations briefly. Thetrial court’s remarks did not address any
problem in the deliberation room and it reminded each juror that he or she had aright to his
or her opinion, whatever the outcome.?
2. TheFailureto Dismiss Juror No. 8

The day after Juror No. 1 was dismissed, defense counsel informed the court that
she had had an extensive discussion with former Juror No. 1, who reported to counsel that
the jurors who had accused her of misconduct “were giving you answers that were
completely out of context, in some cases outright lying. In other cases they were
misrepresenting how thingswere said.” Counsel went on to say that former Juror No. 1 had
alleged that Juror No. 8 had, each day of deliberations, brought pictures of the victimsinto
the jury room and “talked about how sorry he felt for them.” Thetrial court agreed, over
the prosecutor’ s objection this time, to question the jurors about the allegation.

Juror No. 8 admitted that on one occasion, he had put up the pictures, but he denied
saying anything about feeling sorry for them. He admitting saying “that we shouldn’t forget

them.” He denied that any other juror made a statement or indicated in any other way that

9 Parker assertsin hisreply brief that returning the jury for further brief
deliberations was coercive after 10 of the jurors had publicly accused Juror No. 1 of
misconduct and disputed the truth of her testimony. However, Parker forgets the sequence
of events. Thejury was briefly returned for further deliberations long before the 10 were
guestioned by thetrial court.
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sympathy for the victims was affecting their decisions. He also said no other juror made
any statements expressing sympathy for the victims.

Juror No. 6 reported that once during deliberations, the victims' pictures were put up
“and a statement was made something to the effect [that] we owe the victims' families
something too.” He believed Juror No. 8 made this statement, but was not certain. Hedid
not hear any other juror make a statement or otherwise indicate that sympathy for the
victims was affecting their decisions.

Juror No. 11 reported that another juror had put up the victims' pictures and said
“[W]€e ve got to consider what we' re here for isthese three people. We' ve got to consider
this.” He said he heard no other juror say or indicate that sympathy for the victims was
affecting their decisions.

Juror No. 2 said that pictures of the victims were put in the center of the table at
which the jurors were sitting and Juror No. 10 and amalejuror said, each at adifferent
time, “* Actually these are the people that we should be concerned about. | feel so sorry for
them....”” The picturesremained on the table for part of the day until someone suggested
they be put back with the other exhibits. She said that no other jurors made any statements
or otherwise indicated that sympathy for the victims was affecting their decisions.

Juror No. 10 reported that one of the male jurors put the victims' pictures on top of
the rest of the exhibits and either he or another juror said, on one or perhaps two occasions,

““Thisiswhy we [a]re here.’” Shedid not hear any other jurors say or otherwise indicate
that sympathy for the victims was affecting their decisions.

Juror No. 9 said that the victims' pictures were put up and ajuror said, “*We need to
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keep in mind also what thistrial isabout.”” She heard no other juror make a statement or
otherwise indicate that sympathy for the victims had affected their decisions.

Thetrial court concluded that it did not need to examine the remaining five jurors. It
ruled, “. .. [T]he[ victims] pictures are evidence. So the fact that they along with other
items of evidence were displayed for thejury . . . isnot of tremendous. . . significance.
Had...[they] ... been... posted prominently . ..every day ... during. .. deliberations,
that . . . might have been something different. [1] ...[A]gan...aswiththefirsttime. ..
no two jurors agreed exactly on anything [but] | am satisfied the common thread suggests
very strongly and | thereupon make the finding that on one or possibly two occasions the
pictureswere displayed. Thefirst timeit wasfor arelatively lengthy time. And, again,
although the .. . . memories of the different jurors put different wordsin the statement, |
don’t think we' ve been told here of any more than one or at most two passing references to
‘Remember why we're here’ or  These are the people that we need to remember,’
something likethat. [f] Evenif | find for the purpose of this discussion, that thiswas
inappropriate, I'm very satisfied that it didn’t rise to the level of any juror . . . not being able
to continue to discharge hisor her duties. [{] So...that therecordisclear, | do makea
finding of no juror misconduct having occurred in thisregard.”

Where substantial evidence supportsthetrial court’s finding that no misconduct

occurred, we need not independently determine whether prejudice arose from the

challenged activities and statements. (Peoplev. Nesler, supra, 16 Cal.4th at p. 582 & at fn.
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5.) Substantial evidence supportsthetrial court’s finding that no misconduct occurred.10
Asthetrial court noted, the displaying of the victims' pictures, which were exhibits, on one
or two occasions, was not improper. The statement made, that the jury should not ignore
the victims, was not a particular appeal to sympathy, but a statement of truth—thetrial was
both about the rights of Parker and the jury’ s duty to determine the truth about how the
victimsdied and if it was at the hand of Parker, to hold him accountable for his actions.
DISPOSITION
The judgment is affirmed.

CERTIFIED FOR PUBLICATION

RAMIREZ

P.J.

| concur:

WARD
J.

10 Having so concluded, the presumption of prejudice does not arise. (SeePeople v.
Pierce (1979) 24 Cal.3d 199, 207.)
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| respectfully dissent:

The California Supreme Court directed this court to vacate its prior opinion and to
reconsider it in light of Peoplev. Cleveland.! | dissented in the prior opinion and see
nothing in Cleveland to change that decision.

Cleveland affirmed a decision of the Second District Court of Appeal that reversed
aconviction for robbery. The Supreme Court agreed that the trial court should not have
discharged ajuror for failing to deliberate and for prejudging the case. 1n analyzing the
standard for discharging ajuror, the Supreme Court confirmed the conclusion in People v.
McNeal? that “Once the court is alerted to the possibility that ajuror cannot properly
perform his duty to render an impartial and unbiased verdict, it is obligated to make
reasonable inquiry into the factual explanation for that possibility.” 3

Thetrial judgein this case satisfied the McNeal requirement. When thetria judge
received a note from the jury foreman that one of the jurors was not following jury
instructions, he spoke to the foreman, to the juror in question, and ultimately to all of the

AR

jurors. Inthat processthe judge exercised every effort to avoid an “*“. . . intrusive inquiry

into the sanctity of jurors’ thought processes.”’”4 He spoke separately to each juror, out of

1 Peoplev. Cleveland (2001) 25 Cal.4th 466.
2 People v. McNeal (1979) 90 Cal.App.3d 830.
3 Peoplev. McNeal, supra, 90 Cal.App.3d at page 838.

4 Peoplev. Cleveland, supra, 25 Cal.4th at page 475.



the presence of the remaining jurors. In each case he informed the jurors that he was not
asking for their impressions or their thoughts, merely their recollection of what the juror in
guestion had said.

The Cleveland court specified the standard to be satisfied before the court removes
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ajuror: “*ajuror’sinability to perform asajuror “*must appear in therecord asa
demonstrable redlity.’” [Citation]’ (Peoplev. Marshall (1996) 13 Cal.4th 799, 843.”° In
her concurring opinion, Justice Werdegar observed that “[s|uch language indicates that a
stronger evidentiary showing than mere substantial evidenceisrequired to support atrial
court’ sdecision to discharge a sitting juror. In this context, then, atrial court would abuse
itsdiscretion if it discharged a sitting juror in the absence of evidence showing to a
demonstrable reality that the juror failed or was unable to deliberate.” 6

Despite the worthy efforts of the trial judge to walk the tight rope of inquiring into
the deliberations of the jury without violating the “sanctity” of the deliberative process, | do
not believe the evidence showed by a demonstrable reality that the discharged juror had
failed to properly deliberate. | base that conclusion upon the inquiries made by the trial
court of the discharged juror and her fellow jurors.

First, the jury foreman acknowledged that juror No. 1 had participated in the

deliberations. Dismissal for refusal to deliberate would therefore be inappropriate.

The other 11 jurors primarily complained that juror No. 1 had improperly

5 Peoplev. Cleveland, supra, 25 Cal.4th at page 474.

6 Peoplev. Cleveland, supra, 25 Cal.4th at page 488.



considered the potential penalty for afirst degree murder conviction. Shereportedly said
“[i]f the crime wasn't first-degree murder, | could vote for guilty.” Upon inquiry, juror No.
1 explained that just after the foreman had sent the judge a note disclosing that the jury was
hopel essly hung and could not reach a verdict, she offhandedly responded to a question asto
whether she could have voted guilty if the charge had been something other than first degree
murder. She answered yes. In explaining that answer to the court she said that the
prosecution had not proved “to me beyond a shadow of adoubt that . . . [the defendant] was
involved in thisthing in any way.” She added that throughout the deliberations she had been
careful not to consider the possible punishment in the event of a conviction.

After interviewing juror No. 1, thetria court concluded there was no basisto
dismissthe juror and asked the jury to continue its deliberations. Thirty minutes later the
foreman informed the trial court that the jury remained dead locked. After that note the
trial court interviewed all of the other jurors.

The other jurors restated the comment made by juror No. 1 regarding her inability to
find the defendant guilty of first degree murder. Most jurors interpreted that comment to
mean that juror No. 1 had improperly considered the penalty. Some jurors believed that
juror No. 1 had satisfactorily explained that her comment did not mean she was considering
punishment. Some jurors said that juror No. 1 had tried to explain her comments, but no
onewas listening. Onejuror recalled that juror No. 1 had said that the defendant’ s guilt had
not been proven beyond a reasonable doubt; another said that juror No. 1 said she could not
send the defendant to prison or a death penalty on what she had heard.

| believe that the trial court in good faith heard the comments of the jurors asto



juror No. 1, but did not apply the standard enumerated in Cleveland when it dismissed that
juror. The defendant has the right to a unanimous verdict.” The comments of juror No. 1
could have been interpreted to mean that she did not believe the prosecution had proved the
charge against defendant. The dismissal of ajuror because that juror had doubts about the
prosecution’ s evidence violates a defendant’ s right to a unanimous verdict because the
dismissal allows the prosecutor to obtain a conviction without satisfying all 12 jurors of the
defendant’ s guilt® Wherethereis a possibility that the request to discharge a juror stems
from the juror’ s view of the sufficiency of the prosecution’s evidence, the court should
deny the request.?

| have reviewed Packer v. Hill 10 aNinth Circuit opinion rendered on January 15,
2002. That caseis not directly applicable here because it deals with the Ninth Circuit
reversal of a Californiamurder conviction caused by thetrial judge’ s coercion of thejury.
The court did consider the fact that, asin this case, the trial judge knew the numerical
division of the jury was eleven to one and knew the name of the lone dissenter. That court
observed that “[t]he Supreme Court has instructed that, where the jury break down is eleven

to one ‘the most extreme care and caution [are] necessary in order that the legal rights of

7 Apodaca v. Oregon (1972) 406 U.S. 404.
8 U.S v. Brown (D.C. Cir. 1987) 823 F.2d 591, 596-597.
9 U.S v. Brown, supra, 823 F.2d at pages 596-597.

10 Packer v. Hill (9th Cir. 2002) DJDAR 517.



the defendant should be preserved.’” Burton v. United States, 196 U.S. 283, 307 (1905).” 11

In this case thetrial judge knew the numerical division of the jury and knew that the
lone dissenter refused to find the defendant guilty of the murder charge. In order to satisfy
its constitutional mandate, the trial court was required to exercise extreme careto preserve
the legal rights of the defendant. | believe the exercise of that care required the trial judge
to interpret the comments of the “recalcitrant” juror and those of the other jurors asraising
an issue of sufficiency of the evidence to convict the defendant and not afailureto
deliberate. The court should therefore have retained the “recalcitrant” juror on thejury. It
failed to do so.

| believe there was insufficient evidence in the record as a demonstrable reality of
juror No. 1'sinability to perform her duty.

| would reverse the conviction and remand the case for anew tridl.

gGaut

11 Packer v. Hill, supra, DIDAR at page 521.



