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Defendant Natalie Lynn Jaspar shot her boyfriend, Thomas Hines, in the back of the

head, causing his death.  An expert witness testified for the defense on the subject of

battered women’s syndrome (BWS).  Defendant was convicted of second degree murder.

On appeal, she contends the instruction given to the jury on BWS allowed the jury to

consider syndrome evidence on the question of self-defense but precluded the jury from

considering the syndrome on the question of unreasonable self-defense.  In addition, she

raises claims of ineffective assistance of counsel, instructional error, and sentencing

errors.  We affirm, except to direct a correction in the abstract of judgment.

FACTS

The on again, off again relationship of defendant and Thomas Hines ended on

October 3, 1998, when defendant shot and killed Hines.  James C., a minor at the time,

witnessed the shooting.

James C. lived approximately one-quarter mile from the home defendant and Hines

shared.  He first met Hines when he went to the home and asked Hines if he raised fighting

roosters.  Hines raised fighting roosters, which interested James C., and the two  became

friends.  James was on home study from school and Hines was unemployed.  They saw each

other almost every day and spent their time riding and working on three-wheelers, “doing

things with the chickens,” and smoking methamphetamine.

One evening, approximately two weeks before Hines was killed, James was at home

when Hines arrived on a motorcycle.  James’s cousin, Keith, was present that evening.

Hines told James that defendant was shooting at him.  Hines was frantic.  Hines said he and

defendant had been arguing, he got on his motorcycle to leave, and defendant shot at him.

One bullet went past his ear; the other hit the front fender of the motorcycle.  Hines had a

bag of chicken dust (a powder sprinkled on chickens to kill bugs) on the front of the

motorcycle when defendant fired the shots.  When Hines arrived at James’s, he had chicken

dust on his clothing.

Hines remarked he had to leave.  The headlight on his motorcycle did not work.  He

was worried defendant would see him, so he, James, and Keith pushed the motorcycle out
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behind the house and they tried to fix the headlight.  They were unable to fix it, so they took

the bike inside the house.  The bike had a bullet hole in the front fender.  They were still

unable to fix the light, so Hines stayed until dawn.

On October 3, 1998, Hines went to James’s house and asked James if he would help

him move his belongings out of the house he had shared with defendant.  James agreed to

help and they went to the home in a truck Hines had borrowed.  As they walked up to the

house, Hines told James to wait outside.  James sat down outside.  James heard defendant

and Hines arguing inside the house for two or three minutes.1

Hines came out of the house.  He was carrying a clock and a propane tank in his

hands.  Defendant came out of the house and threw a helmet at Hines.  The helmet hit Hines

in the back of the head.  Hines turned around and defendant slammed the door.  Hines

picked up the helmet and walked towards the gate.  James joined Hines and they walked

towards the truck.  Hines made a derogatory comment regarding defendant to James.2

James heard a shot and Hines fell to the ground.  James saw blood on Hines.  James

ran back to the house and asked defendant why she shot Hines.  He told defendant that she

had hurt Hines.  Defendant replied, “good.”  James went back to assist Hines.  Defendant

came out and James told her to call an ambulance.

Alan Avalos lived across the street from defendant.  On October 3, 1998, defendant

came to his house and asked to use the telephone to call 911.  She said she had just shot her

boyfriend.3  Avalos called the police.

                                                
1When initially interviewed, James said the argument lasted for 10 minutes.  At the

preliminary hearing, James testified the argument lasted 5 to 10 minutes.

2In a previous statement, James said that after Hines was hit with the helmet Hines
was mad, turned around, and took one to two steps toward defendant.  After defendant shut
the door, Hines turned back.

3On cross-examination Avalos testified that defendant stated she had accidentally
shot her boyfriend and that she was frantic and hysterical.
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Dr. Dianne Vertes performed the autopsy.  It was her opinion Hines died from a

gunshot wound to the head.  The bullet entered on the back right side of his neck, traveled up

to the left side, then down.  The bullet was deformed as it traveled and struck bones in the

head.  Based on the appearance of the entrance wound, she concluded the bullet was not

deformed before it made its entrance into the neck.  Hines had methamphetamine in his

system when he died.

Shortly after the killing, Detective Jennifer Heckathorn checked defendant for

injuries.  With the exception of a small bruise under one of her knees, defendant did not

have any visible injuries.

Detective Lance Olsen interviewed defendant shortly after the killing.  The tape of

the interview was played for the jury.  Defendant admitted shooting Hines but said she did

not intend to.  She stated Hines had moved most of his belongings out of their house during

the last month.  She had an eviction notice and thought Hines was coming over to help her

move the rest of her belongings.  She realized he was only there for his belongings and not

to help her.  They argued over the helmet, he left, and she threw the helmet at him.  He came

back and threw her down, hit her, pulled her hair, called her names, and kicked her.  Hines

left the house and defendant stood at the back door and fired a shot to the left and up.  She

fired the gun out the door, hoping it would cause Hines to leave, as it had done so before.

When James told her that Hines had been shot, defendant said “good” because she thought

James was kidding.  Defendant said she had shot at Hines before.

Several witnesses testified they had seen defendant shooting at targets.  She knew

how to load guns, fire them, and hit targets.  In 1991, defendant completed a firearms

program.  This course taught firearm safety, familiarization with firearms, and proficiency.

Defense

A number of friends and neighbors of defendant testified to numerous occasions

while she was living with Hines when they saw her with bruises, black eyes, welts, swollen

lips, knots on her head, and hair missing.  Defendant became more and more isolated while

living with Hines.  In one instance defendant went to the home of a childhood friend,
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Barbara Lutes.  She told Lutes she and Hines had argued and Hines threw her out the door,

then took her head and ground her face into the gravel.  Lutes helped pick the gravel out of

defendant’s hair and face.  Hines referred to defendant in very derogatory terms.  More than

one individual saw Hines batter defendant.  Defendant would wear sunglasses and long

sleeves to hide her injuries.

Michelle Fox, a forensic scientist, opined that the holes in the fender of the

motorcycle driven by Hines were not consistent with a .22-caliber bullet (the type fired

from the weapon that killed Hines).

James Blankenship, a pharmacist, testified that a high level of methamphetamine in a

person’s system could have a significant effect on a person.  It can cause aggressive and

violent behavior.

Dr. William Ernoehazy, a retired forensics pathologist, testified it was his opinion

that the bullet that struck Hines hit something else before it hit Hines.  He based this

analysis on the entry wound and the shape of the bullet retrieved during the autopsy.

Defendant testified on her own behalf.  She testified that all of the injuries detailed

earlier by the witnesses were inflicted upon her by Hines.  She stated Hines caused her to

become isolated from her family and friends.  Whenever Hines was arrested for domestic

violence against defendant, Hines would force her to recant her accusations.  She recounted

an earlier incident when Hines was roughing her up.  Hines mocked defendant.  She

screamed at him to leave but Hines kept carrying on, so defendant loaded the gun and shot it

out the door.  Hines left.  She fired the shot so Hines would leave.  She did not see Hines

again until October 3.

On October 3, 1998, defendant was not expecting Hines to come over.  He came

over and they slept for awhile.  Hines left and defendant left.  When defendant returned,

Hines was there with James.  Defendant called Hines a derogatory name.  Hines came in the

house and asked defendant what her problem was.  Defendant told him she wanted him to

leave.  Hines grabbed the helmet on the table.  Defendant said it was hers.  Hines tossed the

helmet on the table, called defendant a derogatory name and went outside.
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Defendant threw the helmet at Hines.  Hines came inside, threw defendant around the

kitchen, and kicked her in the stomach.  Hines went outside.  Defendant was worried that

Hines would come back in the house.  She loaded the .22, opened the back door, and shot

the gun into the air.  She did not aim.  She shot the gun to make Hines leave because she

knew that if he came back, he would hit her.  When James told her she had shot Hines, she

said “good” because she thought James was kidding.

Linda Barnard, a marriage and family therapist and an expert on traumatic stress,

testified regarding BWS.  Her definition of a battered woman “is a woman who has been

physically, sexually or seriously psychologically abused by a person with whom she is in an

intimate relationship.”  She described common characteristics of a battered woman.  “Some

of those common things that we see are depression, fear, minimizing of the extent of the

violence in their life, attempts to try to comply or please the batterer, the person that’s

perpetrating violence against them, anxiety.

“We often see sleep disturbance.  We see various psychological responses that are

called psychological or emotional numbing which can include things as a psychological

term called [‘dissociation’] where the person sort of emotionally splits off from their

feelings.  Sometimes they also do that with substance abuse, with alcohol or drugs.

“We also see sometimes a lot of minimizing.…  Hypervigilance, where the person

has an extreme startle response or they are trying to scan for their environment to try to

minimize any future violence or anticipate what might happen.  There is a whole list of

different things that we frequently see with battered women.”

It was Barnard’s opinion that defendant was a battered woman and experienced

battered women’s syndrome.  A person suffering from the syndrome will have a greater

response to a threatening situation because of the history that she has with the batterer.

Rebuttal and Surrebuttal

Green, a niece of Hines, testified that she had seen defendant initiate violence with

Hines.  James also testified that he had seen defendant start violence with Hines on

numerous occasions, trying to get him to hit her.
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Dr. Vertes disagreed with Dr. Ernoehazy’s ricochet theory because the entrance

wound to Hines was small and regular.

Defendant testified that the testimony of Green and James was untrue.

DISCUSSION

I. BWS Instruction

“The subjective elements of self-defense and imperfect self-defense are identical.

Under each theory, the appellant must actually believe in the need to defend himself against

imminent peril to life or great bodily injury.”  (People v. Viramontes (2001) 93

Cal.App.4th 1256, 1262.)  “For a killing to be in self-defense, the defendant must actually

and reasonably believe in the need to defend.  [Citation.]  If the belief subjectively exists but

is objectively unreasonable, there is ‘imperfect self defense,’ i.e., ‘the defendant is deemed

to have acted without malice and cannot be convicted of murder,’ but can be convicted of

manslaughter.  [Citation.]  To constitute ‘perfect self-defense,’ i.e., to exonerate the person

completely, the belief must also be objectively reasonable.”  (People v. Humphrey (1996)

13 Cal.4th 1073, 1082, fn. omitted.)  “If the trier of fact finds the requisite belief in the

need to defend against imminent peril, the choice between self-defense and imperfect self-

defense properly turns upon the trier of fact’s evaluation of the reasonableness of

appellant’s belief.”  (People v. Viramontes, supra, at p. 1262.)

“In a criminal action, expert testimony is admissible by … the defense regarding

[BWS], including the nature and effect of physical, emotional, or mental abuse on the

beliefs, perceptions, or behavior of victims of domestic violence.…”  (Evid. Code,

§ 1107.)  “‘[BWS], “has been defined as ‘a series of common characteristics that appear in

women who are abused physically and psychologically over an extended period of time by

the dominant male figure in their lives.’ …”’  [Citation.]  It has also been described as ‘“a

pattern of psychological symptoms that develop after somebody has lived in a battering

relationship”’ [citation], or a ‘“pattern of responses and perceptions presumed to be

characteristic of women who have been subjected to continuous physical abuse by their

mate[s].”’  [Citations.]”  (People v. Erickson (1997) 57 Cal.App.4th 1391, 1399.)
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There are generally three different purposes for which BWS evidence is relevant in

murder cases.  First, BWS testimony is relevant to a defendant’s credibility because it

assists “‘the jury in objectively analyzing [the defendant’s] claim of self-defense by

dispelling many of the commonly held misconceptions about battered women.’”  (People v.

Humphrey, supra, 13 Cal.4th at p. 1087.)

Next, for both perfect and imperfect self-defense California requires that the

defendant hold an honest belief that he or she is in imminent danger of death or great bodily

injury from the victim.  BWS is relevant to prove the defendant honestly believed she

needed to defend against imminent death or great bodily injury.   (People v. Erickson,

supra, 57 Cal.App.4th at p. 1399; People v. Aris (1989) 215 Cal.App.3d 1178, 1185,

disapproved on another point in People v. Humphrey, supra, 13 Cal.4th at p. 1086.)

The third purpose for which BWS testimony is relevant in a murder case,

reasonableness, was established in People v. Humphrey, supra, 13 Cal.4th 1073.  In

Humphrey, the defendant was charged with murder.  She testified regarding abuse she

encountered from the victim, and an expert testified on BWS.  The defendant was convicted

of voluntary manslaughter.  (Id. at pp. 1080-1081.)  The jury was instructed it “could

consider the evidence [of BWS] in deciding whether the defendant actually believed it was

necessary to kill in self-defense, but not in deciding whether that belief was reasonable.”

(Id. at p. 1076.)  The Supreme Court found that the trial court should have allowed the jury

to consider the BWS testimony “in deciding the reasonableness as well as the existence of

defendant’s belief that killing was necessary.”  (Id. at pp. 1076-1077.)

In addition to the actual subjective belief discussed above, in order for a defendant to

be acquitted based on self-defense, it must be shown the belief is objectively reasonable.  In

assessing objective reasonableness, “a jury must consider what ‘would appear to be

necessary to a reasonable person in a similar situation and with similar knowledge….’

[Citation.]  It judges reasonableness ‘from the point of view of a reasonable person in the

position of defendant….’”  (People v. Humphrey, supra, 13 Cal.4th at pp. 1082-1083.)

“Although the ultimate test of reasonableness is objective, in determining whether a
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reasonable person in defendant’s position would have believed in the need to defend, the

jury must consider all of the relevant circumstances in which defendant found herself.”  (Id.

at p. 1083.)

The court in Humphrey disagreed with earlier Court of Appeal decisions that held

that BWS is irrelevant to reasonableness.  “Those cases too narrowly interpreted the

reasonableness element….  [They] failed to consider that the jury, in determining objective

reasonableness, must view the situation from the defendant’s perspective.”  (People v.

Humphrey, supra, 13 Cal.4th at p. 1086.)  The Supreme Court illustrated its point as

follows:  “[h]ere, for example, Dr. Bowker [the expert on BWS] testified that the violence

can escalate and that a battered woman can become increasingly sensitive to the abuser’s

behavior, testimony relevant to determining whether defendant reasonably believed when

she fired the gun that this time the threat to her life was imminent.  Indeed, the prosecutor

argued that, ‘from an objective, reasonable man’s standard, there was no reason for her to

go get that gun.  This threat that she says he made was like so many threats before.  There

was no reason for her to react that way.’  Dr. Bowker’s testimony supplied a response that

the jury might not otherwise receive.  As violence increases over time, and threats gain

credibility, a battered person might become sensitized and thus able reasonably to discern

when danger is real and when it is not.  ‘[T]he expert’s testimony might also enable the jury

to find that the battered [woman] … is particularly able to predict accurately the likely

extent of violence in any attack on her.  That conclusion could significantly affect the jury’s

evaluation of the reasonableness of defendant’s fear for her life.’  [Citation.]”  (People v.

Humphrey, supra, at p. 1086.)  Thus, BWS is relevant to the question of whether

defendant’s actual belief is reasonable.

The above three categories of admissible purposes of BWS have been organized a bit

differently into the four purposes stated at CALJIC No. 9.35.1.  The trial court here utilized

a modified version of CALJIC No. 9.35.1 and instructed the jury as follows on BWS (as

reflected in the written instructions given to the jury):  “Evidence has been presented to you

concerning [BWS].  You should consider this evidence for certain limited purposes only,
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namely, [¶] 1) that the Defendant’s reactions, as demonstrated by the evidence, are not

inconsistent with her having been a victim of domestic violence; [¶] 2) the beliefs,

perception or behavior  of victims of domestic violence; [¶] 3) proof relevant to the

believability of the defendant’s testimony; [¶] 4) whether the defendant actually and

reasonably believed in the necessity to use force to defend herself against imminent

peril to life or great bodily injury.  In assessing reasonableness, the issue is whether a

reasonable person in the Defendant’s circumstances would have seen a threat of imminent

injury or death, and not whether killing the alleged abuser was reasonable in the sense of

being an understandable response to ongoing abuse.  An act that appeared to be an

understandable response is not necessarily [an] act that was reasonable under the

circumstances.”  (Italics added.)

Defendant claims the instruction given by the trial court on BWS contained

erroroneous language because the phrase “actually and reasonably believed” limited

consideration of BWS to self-defense, and thereby precluded the jury from considering

BWS on the question of imperfect self-defense.

Although the instruction stated generally that the jury should consider BWS on the

question of the beliefs, perception, or behavior of victims of domestic violence, the portion

italicized above appears to limit the testimony of BWS to whether the defendant actually

and reasonably believed in the necessity to use force.  This fourth paragraph may give the

impression that BWS should be considered for self-defense but not imperfect self-defense.

However, if a jury concludes that after considering BWS the defendant’s belief was

unreasonable, then the jury should properly confront the issue of imperfect self-defense,

which turns on whether the belief is an actual, honest belief.

The self-defense instructions contained repeated references to the actual and

reasonable belief of the defendant.4  In contrast, the imperfect self-defense instructions

                                                
4CALJIC No. 5.12 states in part:  “The killing of another person in self-defense is

justifiable and not unlawful when the person who does the killing actually and reasonably
believes ….”  (Italics added.)   CALJIC No. 5.13, as given by the trial court, states in part:
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repeatedly referred to an actual and unreasonable belief requirement.5  Although the

fourth purpose set forth in CALJIC No. 9.35.1 was potentially confusing and/or misleading

by expressly referring only to actual and reasonable belief , it did not explicitly preclude

consideration of BWS as a means to direct the jury to the question of imperfect self-

defense upon its rejecting self-defense because the defendant’s belief was not reasonable.

(Compare People v. Humphrey, supra, 13 Cal.4th 1073 [court told jury it could not

consider the evidence for certain purposes].)

  We further note that CALJIC No.  9.35.1 as given to this jury concluded with advice

on “assessing reasonableness,” strongly suggesting that the preceding language is not meant

to confine the use of BWS evidence to the issue of self-defense alone; instead the jury is

more generally allowed to assess whether defendant’s conduct was reasonable or

unreasonable.  As the use note to CALJIC No. 9.35.1 explains, “The fourth bracketed

purpose deals with perfect and imperfect self-defense if those issues are raised.”  (Use

Note, CALJIC No. 9.35.1 (6th ed. 1996) p. 620.)

In addition, the instructions on unreasonable self-defense (CALJIC No. 5.17) stated

that “a person who kills another person in the actual but unreasonable belief in the necessity

                                                                                                                                                            
“Homicide is justifiable and not unlawful when committed by any person in the defense of
herself if she actually and reasonably believed that the individual killed intended to
commit a forcible and atrocious crime.…”  (Italics added.)  CALJIC No. 5.51, as given by
the trial court, states in part:  “Actual danger is not necessary to justify self-defense.  If one
is confronted by the appearance of danger which arouses in her mind, as a reasonable
person, an actual belief and fear that she is about to suffer bodily injury, and if a
reasonable person in a like situation ….”  (Italics added.)

5In defining voluntary manslaughter, CALJIC No. 8.40, as given by the trial court,
states in part:  “There is no malice aforethought if the killing occurred in the actual but
unreasonable belief in the necessity to defend oneself against imminent peril to life or
great bodily injury.”  (Italics added.)  CALJIC No. 8.50 sets forth the distinctions between
murder and manslaughter and, as given by the trial court, provides in part:  “when the act
causing the death, though unlawful, is done in the actual but unreasonable belief in the
necessity to defend against imminent peril to life or great bodily injury ….”  (Italics added.)
(See also CALJIC No. 5.17, quoted at p. 12, post.)
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to defend against imminent peril to life or great bodily injury, kills unlawfully, but does not

harbor malice aforethought and is not guilty of murder.  This would be so even though a

reasonable person in the same situation seeing and knowing the same facts would not have

had the same belief.”  The combination of instructions allowed the jury to consider

defendant’s subjective state of mind and informed the jury that for unreasonable or

imperfect self-defense, the defendant is not held to the standard of a reasonable person.

In his closing argument to the jury, the prosecuting attorney discussed voluntary

manslaughter as distinguished from murder.  He stated:  “The absence of malice

aforethought is instead replaced.  In this situation, the proposal is that now we have an

imperfect self-defense.  That’s what the [BWS] testimony to you is all about.  The theory

being that defendant entertained a genuine but unreasonable belief in the necessity to defend

one’s self, herself, against imminent peril to life or great bodily injury.  That’s how that

works.”  The prosecutor went on to discuss how the beatings of defendant were the basis for

unreasonable self-defense.

Defense counsel emphasized self-defense and BWS, but also said that syndrome

testimony was important to the question of an honest belief, even if the belief turns out to

be unreasonable.  Defense counsel stated the jury had to look at the evidence from the

perspective of victims of domestic violence.

In his final argument to the jury, the prosecuting attorney again stated that the

defense was relying on the fact that defendant was a battered woman and that she harbored

an actual but unreasonable belief that Hines constituted an imminent threat of death or great

bodily injury to her.

Although an instruction, or in this case a portion of an instruction, might by itself be

misleading, the potentially misleading instruction should not be reviewed in isolation.  It is

proper to view the instruction in combination with other instructions and/or the argument of

counsel in determining if the instruction challenged on appeal confused the jury.  (People v.

Holt (1997) 15 Cal.4th 619, 699; People v. Medina (1995) 11 Cal.4th 694, 779; People v.

Garceau (1993) 6 Cal.4th 140, 189.)
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Defendant argues in her reply brief (without citation to authority) that respondent is

in error in claiming that closing arguments cured any error.  She claims the jury was

properly instructed that argument is not evidence and was repeatedly told it must limit its

determination to the law as stated by the court.  While it is true that argument is not

evidence and the jury must limit its determination to the law as stated by the court, we may

properly review counsel’s arguments to determine if counsel clarified or exacerbated a

potentially confusing instruction.  Here, arguments by counsel clarified any potential

confusion.

We find the fourth purpose stated in CALJIC No. 9.35.1 to be potentially confusing

in this case when read in isolation.6  But, when read in conjunction with the entire

instruction and the other instructions, and when combined with the arguments of counsel,

the potential for confusion was dissipated.  We therefore reject defendant’s claim that

CALJIC No. 9.35.1 limited the application of BWS evidence to perfect self-defense, and

after an examination of the entire record we further find the trial court’s instructions did

not confuse the jury.7

                                                
6 We suggest that in future cases the bracketed language of CALJIC No. 9.35.1

concerning the fourth limited purpose for which BWS should be considered would be
improved by changing “whether the defendant actually and reasonably believed in the
necessity to use force to defend herself against imminent peril to life or great bodily
injury” to read “whether the defendant actually believed in the necessity to use force to
defend herself against imminent peril to life or great bodily injury and whether such
belief was reasonable or unreasonable.”

7 We note the instructions given in this case stated that voluntary manslaughter
requires intent to kill.  As set forth in People v. Blakeley (2000) 23 Cal.4th 82 and People
v. Lasko (2000) 23 Cal.4th 101, a killing that occurs as a result of unreasonable self-
defense or in a heat of passion is voluntary manslaughter, regardless of whether there is an
intent to kill.  The defendant has not challenged her conviction based on this instructional
error.  While we are not called upon to decide whether any such error caused prejudice, our
review of this record fails to suggest prejudice.
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II.* Effective Assistance of Counsel

Defendant contends her counsel was ineffective in failing to request an instruction

on antecedent threats.  Defendant argues that although Dr. Barnard testified that a battered

woman in defendant’s situation would perceive the need to act more quickly and taker

harsher measures to prevent injury, the jury was not told the law embraces that principle.

Defendant claims there can be no tactical reason for not requesting an instruction which

would have clarified that she was justified in acting more quickly and harshly than would a

reasonable person who had never been the subject of prior brutality.

“[A] defendant claiming ineffective representation ‘must show both that his

counsel’s performance was deficient when measured against the standard of a reasonably

competent attorney and that counsel’s deficient performance resulted in prejudice to

defendant in the sense that it “so undermined the proper functioning of the adversarial

process that the trial cannot be relied on as having produced a just result.”  [Citations.]’”

(People v. Mendoza (2000) 24 Cal.4th 130, 158.)

A victim’s reputation for violence as well as antecedent threats is relevant to

interpreting an attacker’s behavior.  (People v. Moore (1954) 43 Cal.2d 517, 527-529.)

These considerations are relevant to the reasonableness of defendant’s perception of both

the need to resist with the degree of force applied and the imminence of danger.  (Id. at p.

528.)  Prior violence or threats may justify the defendant “in acting more quickly and taking

harsher measures for her own protection in the event of assault, whether actual or

threatened, than would a person who had not received such threats.”  (People v. Bush

(1978) 84 Cal.App.3d 294, 302-303.)

The failure to instruct on antecedent threats, when relevant, is typically found to be

prejudicial because “[a]bsent instruction with respect to the effect of prior threats, jurors

could believe they were precluded from considering the effect of prior threats on

                                                
* See footnote, ante, page 1.
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defendant’s perception of his immediate danger.”  (People v. Pena (1984) 151 Cal.App.3d

462, 475.)

A multitude of testimony was admitted regarding Hines’s prior violence towards

defendant and also threats he made to her.  Barnard testified defendant suffered from BWS

and that a woman who is subject to the syndrome would act more quickly and take harsher

measures to prevent harm from happening to her.  As previously set forth, the jury was

allowed to consider BWS evidence when it evaluated defendant’s actual beliefs and the

reasonableness of those beliefs.  The jury was not told to ignore or disregard the evidence

of Hines’s acts or threats towards defendant and the jury was clearly aware it could consider

the behavior of Hines when it evaluated defendant’s actions.  The proper consideration of

the prior activities of Hines in relation to defendant’s responses was adequately set forth to

the jury in the instructions as given.  Defendant has failed to prove her claim of ineffective

assistance of counsel.

III. CALJIC No. 17.41.1

The jury was instructed pursuant to CALJIC No. 17.41.1 (1998 new) as follows:

“The integrity of a trial requires that jurors, at all times during their deliberations, conduct

themselves as required by these instructions.  Accordingly, should it occur that any juror

refuses to deliberate or expresses an intention to disregard the law or to decide the case

based on penalty or punishment, or any other improper basis, it is the obligation of the other

jurors to immediately advise the Court of the situation.”

Defendant claims the instruction violates her constitutional right to nullification and

creates a chilling effect.  She also contends the instruction tends to improperly undermine

the independence of the jurors.  As a further challenge to the instruction, defendant argues

that it unduly involves the court in the deliberative process of the jurors, implicating

concerns about the protection of the secrecy and sanctity of the jury deliberations.

CALJIC No. 17.41.1 is clearly aimed at ferreting out jury misconduct and includes

within its realm jurors engaged in the process of jury nullification.  Although “[i]t has long

been recognized that, in some instances, a jury has the ability to disregard, or nullify, the
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law” (People v. Williams (2001) 25 Cal.4th 441, 449), the California Supreme Court has

determined that “[j]ury nullification is contrary to our ideal of equal justice for all and

permits both the prosecution’s case and the defendant’s fate to depend upon the whims of a

particular jury, rather than upon the equal application of settled rules of law.”  (Id. at p.

463.)  We must adhere to the decisions of the Supreme Court and reject any argument

based on the premise that jury nullification is proper.  (Auto Equity Sales, Inc. v. Superior

Court (1962) 57 Cal.2d 450, 455.)8

Defendant has not suggested the instruction is an incorrect instruction regarding how

jurors should proceed in deliberations, and the instruction clearly does not encourage

jurors to conceal legitimate concerns or cause them to forgo their independence of mind.

It is designed to expose jurors only if and when they expressly refuse to perform their duty

to deliberate and follow the court’s instructions.  The instruction simply reminds the jurors

of their duty to decide the case before them on the basis of the evidence and the law as

instructed by the court, and further informs the jury how to proceed if any of the jurors

deviate from their prescribed duties.  It does not encourage the reporting of legitimate jury

discourse, but requires reporting of jury misconduct.  As evidenced by multiple cases

decided before CALJIC No. 17.41.1 was introduced, jurors routinely report misconduct

when they believe it has occurred.  (See, e.g., People v. Cleveland (2001) 25 Cal.4th 466;

People v. Bradford (1997) 15 Cal.4th 1229; People v. Burgener (1986) 41 Cal.3d 505.)

The instruction does little, if anything, to alter this already common and correct practice.

The instruction does not compromise the secrecy of the jury process.  “The decision

whether to investigate the possibility of juror bias, incompetence, or misconduct -- like the

ultimate decision to retain or discharge a juror -- rests within the sound discretion of the

trial court.”  (People v. Ray (1996) 13 Cal.4th 313, 343.)  In People v. Cleveland, supra,

25 Cal.4th 466, the California Supreme Court found “that a trial court’s inquiry into

                                                
8The question of the validity of CALJIC No. 17.41.1 is currently pending before the

California Supreme Court.
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possible grounds for discharge of a deliberating juror should be as limited in scope as

possible, to avoid intruding unnecessarily upon the sanctity of the jury’s deliberations.  The

inquiry should focus upon the conduct of the jurors, rather than upon the content of the

deliberations.  Additionally, the inquiry should cease once the court is satisfied that the

juror at issue is participating in deliberations and has not expressed an intention to disregard

the court’s instructions or otherwise committed misconduct, and that no other proper

ground for discharge exists.”  (Id. at p. 485.)  Trial courts are well equipped to follow this

standard and protect the sanctity of jury deliberations.  If the trial court oversteps the

boundaries during questioning of the jury and invades the sanctity of its deliberations, the

issue can be raised on appeal, but the giving of the instruction alone does not compromise

the secrecy of the deliberative process.

The instruction is not erroneous.

IV. Applicability of Penal Code Section 12022.53

The jury found defendant personally used a firearm resulting in great bodily injury

pursuant to Penal Code section 12022.53, subdivision (d).9  Her sentence was therefore

enhanced with an additional 25-year-to-life term.

Before September 28, 1998, section 12022.53, subdivision (d) provided:

“Notwithstanding any other provision of law, any person who is convicted of a felony

specified in subdivision (a), Section 246, or subdivision (c) or (d) of Section 12034, and

who in the commission of that felony intentionally and personally discharged a firearm and

proximately caused great bodily injury, as defined in Section 12022.7, to any person other

than an accomplice, shall be punished by a term of imprisonment of 25 years to life in the

state prison, which shall be imposed in addition and consecutive to the punishment

prescribed for that felony.”

Effective September 28, 1998, the Legislature amended section 12022.53,

subdivision (d) and added the words “or death” after “section 12022.7.”

                                                
9All future code references are to the Penal Code.
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The premise of defendant’s argument is that great bodily injury does not include the

words “or death”; at the time of the murder here, section 12022.53, subdivision (d) did not

include the words “or death,” and therefore section 12022.53 was inapplicable to her.

Defendant claims that while the offense occurred after the amendment, it occurred before

the amendment became operative; therefore her case should be reviewed based on the

statute in effect at the time of the killing here.

Chapter 936 of Statutes of 1998 contains numerous changes to a multitude of code

sections.  The addition of the words “or death” to section 12022.53 is contained within this

chapter.  Although some of the changes in this chapter contain an operative date of

January 1, 1999, the portion adding the words “or death” to section 12022.53 does not

contain additional language regarding an operative date of January 1, 1999.  The change in

question here falls under the general language of the chapter that states:  “This bill would

take effect immediately as an urgency statute.”  The change was effective on September 28,

1998, before the killing in this case occurred.

Even if defendant were correct on the operative date of the statute, her argument

would still fail.  In People v. Valencia (2000) 82 Cal.App.4th 139, the Second District

Court of Appeal analyzed in detail the issue now raised here, rejecting the argument.  It

reviewed the relevant legislative history and found the “Legislature was defining great

bodily injury in section 12022.53, subdivision (d) by reference to the definitional language

in section 12022.7, subdivision (e) [renumbered subdivision (f)].”  (Id. at p. 145.)  This

interpretation is particularly clear in light of the explicit statement in section 12022.53,

subdivision (a)(1) that this section applies to murder.  (People v. Valencia, supra, at p.

145.)

The appellate court stated the obvious -- that a victim who died from a gunshot

wound suffered great bodily injury.  The appellate court also found that the 1998

amendment adding “or death” to section 12022.53, subdivision (d) was intended to be

declaratory of existing law and to clarify the enhancement.  (People v. Valencia, supra, 82

Cal.App.4th at pp. 148-149.)
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Regardless of whether section 12022.53 contained the addition of the words “or

death” at the time of the killing here, it clearly applied to defendant’s use of the firearm.

V. Section 12022.5 Firearm Use Enhancement

Defendant was charged with both the 25-years-to-life firearm-use enhancement

(§ 12022.53, subd. (d)) and having personally used a firearm (§ 12022.5) that carries a

penalty range of three, four, or ten years.  The jury found both enhancements to be true.  The

court imposed the section 12022.53 enhancement and also imposed a four-year concurrent

term for the section 12022.5 enhancement.

Defendant correctly points out that section 12022.53, subdivision (f) prohibits the

imposition of an enhancement pursuant to section 12022.5 in addition to an enhancement

imposed pursuant to section 12022.53.  In addition to the language in subdivision (f) of

section 12022.53, defendant claims section 654 prohibits the court from imposing

multiple enhancements.  Defendant asks that this court strike the section 12022.5

enhancement.

Respondent agrees the trial court erred when it imposed a concurrent term for the

section 12022.5 firearm enhancement.  Respondent argues this court should stay the

enhancement rather than strike it.  Defendant does not reply to respondent’s argument that

the enhancement should be stayed rather than to have the court strike the enhancement.

Section 12022.53, subdivision (f), as well as section 1170.1, precludes the trial

court from imposing more than one firearm enhancement during the commission of a

single offense.  The abstract of judgment should be amended to reflect imposition of

sentence on the section 12022.5 firearm enhancement is stayed, that stay to become

permanent upon completion of the sentence for the section 12022.53 enhancement.

VI. Cruel and Unusual Punishment

Defendant asserts that her sentence of 15 years to life (for second degree murder)

combined with her sentence of 25 years to life (for the use of a firearm causing death), is

cruel and unusual punishment because the sentences are substantially disproportionate to

her current offense and the risk she poses to society.  First, defendant argues that an
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examination of the nature of the offender would result in a finding that her punishment is

cruel and unusual.  She points to her lack of any prior criminal record, that she had been

physically abused by Hines, that she told the police Hines had just beaten her and she

thought he was going to return to continue the beating, and that she fired a single shot which

may have ricocheted off an object before striking Hines.10  She cites to the friends and

relatives who supported her, her prior behavior as a productive citizen, and the fact she was

found to not be an individual who has any pattern of criminality.  In addition, she argues she

is being punished more harshly for firing a gun in an unsafe manner to make her abuser

leave than would be a killer who acted with premeditation and deliberation but used some

means other than a firearm.

We address defendant’s last argument first.  “[T]he Legislature determined in

enacting section 12022.53 that the use of firearms in commission of the designated

felonies is such a danger that, ‘substantially longer prison sentences must be imposed … in

order to protect our citizens and to deter violent crime.’  The ease with which a victim of

one of the enumerated felonies could be killed or injured if a firearm is involved clearly

supports a legislative distinction treating firearm offenses more harshly than the same

crimes committed by other means, in order to deter the use of firearms and save lives.

[Citations.]  This is this law’s purpose.”  (People v. Martinez (1999) 76 Cal.App.4th 489,

497-498.)

Defendant does not dispute in the abstract that conduct resulting in a violation of

section 12022.53 is very serious conduct warranting severe punishment.  She claims that in

the particular circumstances of this offense a sentence of 40 years to life is grossly

                                                
10 In support of her claim that she was not aiming, defendant asserts the expert who

test-fired the gun testified that it shot several feet higher and to the right of where he was
aiming.  Defendant’s recitation of the facts is inaccurate.  The expert testified that the gun
fired six and a half inches high and about two inches to the right of where he was aiming
when he test-fired it.
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disproportionate to the crime.  Defendant paints the facts in the light most favorable to her.

But in our review we must look to the facts in the light most favorable to the judgment.

While a string of witnesses testified to horrible abuse suffered by defendant at the

hands of Hines, there was also evidence that defendant was violent and lacked self-control.

Defendant had shot at Hines previously as he was leaving.  Defendant was known to have

gone target shooting and was proficient in the handling of a gun.  The prosecution evidence

could be interpreted as showing a person who reacted violently because Hines was moving

out and was not helping her to move out.  There was testimony defendant would goad Hines

in an attempt to get him to hit her.  After she was told she shot Hines, she said “good.”

“[B]atterers of women, even though they deserve punishment for their acts of battery,

nevertheless are entitled to the same protection of their lives by the law that is afforded to

everyone.  That protection is the deterrence to would-be killers afforded by the knowledge

that a killing with malice aforethought will be punished as a murder unless the killer actually

perceived an imminent danger of death or serious bodily injury at the hands of the

deceased.”  (People v. Aris, supra, 215 Cal.App.3d at p. 1189.)  The jury rejected

defendant’s evidence that she actually perceived an imminent danger of death or serious

bodily injury at the hands of the deceased, there is evidence to support the rejection of this

theory, and we must do the same on review.  The nature of the offense does not support a

finding that the sentence imposed was cruel and unusual.

As to the nature of the offender, defendant was 31 years old at the time of the

offense and was not shown to be unusually immature emotionally or intellectually.  (Cf.

People v. Dillon (1983) 34 Cal.3d 441.)  Despite defendant’s lack of a prior criminal

record, her behavior in this offense, shooting the victim who was approximately 100 feet

from her in the back of the head and killing him, is extremely violent and dangerous

behavior.  Her lack of a criminal record is not determinative.  (People v. Martinez, supra,

76 Cal.App.4th at p. 497.)

The record does not show the punishment imposed is grossly disproportionate in

light of the nature of the offense and the nature of the offender.
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DISPOSITION

We direct the trial court to correct the abstract of judgment to reflect that

imposition of sentence on the section 12022.5 enhancement is stayed.  In all other

respects, the judgment is affirmed.

____________________________
VARTABEDIAN, J.

WE CONCUR:

___________________________________
ARDAIZ, P.J.

___________________________________
HARRIS, J.


