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Gwendolyn Maxine Taylor (appellant) wrote two checks to a supermarket with the

intent to defraud. Based on a negotiated plea, appellant pled no contest to one count of

*Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of part 1 of DISCUSSION.



fraudulently making or uttering a check in violation of Penal Code section 476a,
subdivision (a)! in return for no initial state prison time. Appellant agreed to make full
restitution in the amount of $643.44.

At sentencing, the trial court accepted the agreement and suspended imposition of
sentence for a period of three years. Appellant was placed on felony probation and
committed to the custody of the sheriff for 365 days. She was ordered to submit
specimens pursuant to section 296, to pay a fine of $200 pursuant to section 1202.4, and
another pursuant to section 1202.44, and to pay various fees, including a fee for the
presentence probation report.

Appellant claims here (1) that the trial court erred by ordering her to pay for the
preparation of the probation report and related costs, and (2) that the $200 fine imposed
pursuant to section 1202.44 must be stricken. We disagree with both contentions.

DISCUSSION

1. Did the trial court err when it ordered appellant to pay for the preparation of
the probation report and related costs without a finding of ability to pay?”

The trial court, in accordance with the recommendation of the probation
department, ordered appellant to pay, inter alia, “fees for probation supervision, pre-
sentence report, treatment program and other probation costs.” The minute order, in turn,
states that appellant is to pay “PC1203.1b” fees “as directed.” Appellant contends that
the trial court erred when it ordered her to pay for the cost of the presentence report and
related costs without making a finding on her ability to pay. She contends this failure
was error, particularly because no specific amount of fees was ordered. Respondent
contends appellant forfeited her claim. We agree with respondent.

Section 1203.1b, subdivision (a) provides, in pertinent part, that if the probation

officer determines that a defendant has the ability to pay some or all of the reasonable

LAl further statutory references are to the Penal Code unless otherwise stated.
*See footnote, ante, page 1.



costs of any probation supervision or for preparing a presentence probation report, “[t]he
probation officer shall inform the defendant that the defendant is entitled to a hearing,
that includes the right to counsel, in which the court shall make a determination of the
defendant’s ability to pay and the payment amount. The defendant must waive the right
to a determination by the court of his or her ability to pay and the payment amount by a
knowing and intelligent waiver.” (lbid.)

If the defendant does not waive his or her right to a hearing, the probation officer
is to refer the matter to the court to schedule a hearing. (8 1203.1b, subd. (b).) At that
hearing, the court shall order the defendant to pay the reasonable costs if it determines
that the defendant has the ability to pay those costs. (Ibid.)

Here, the record does not indicate whether the probation officer advised appellant
of her right to a hearing. The “Probation Department Recommendations and Court
Orders” form, dated April 28, 2006, and signed by the trial judge on October 17, 2006,
does list the recommended and ordered probation conditions as well as other orders of the
court, and does state, under the heading “THE FOLLOWING APPLY IN ALL
FORMAL PROBATION CASES:”

“SECTION 1203.1B, PENAL CODE, STATE OF CALIFORNIA: You
may be directed by the Probation Office to pay all or a portion of the
reasonable costs of probation supervision, preparation of the pre-sentence
report, treatment programs, and other probation costs in accordance with
this statute, the Fresno County Master Schedule of Fees, and the Probation
Sliding Fee Schedule. You are entitled to a Court hearing to determine the
payment amount set by the Probation Department and your ability to pay.”

The form, however, is not signed by appellant. There is no indication in the record
whether appellant expressly waived her right to a hearing, nor did the trial court conduct
a hearing to determine appellant’s ability to pay the fees.

Respondent relies on People v. Valtakis (2003) 105 Cal.App.4th 1066 (Valtakis),
which holds that a defendant has forfeited the issue of ability to pay on appeal when the
defendant fails to object at the time of sentencing. In Valtakis, the presentence report

recommended an assessment of a $250 probation service fee, pursuant to section



1203.1b, but the report contained no determination of the defendant’s ability to pay the
fee or advisement of a right to a separate hearing on the issue. (Valtakis, supra, at p.
1069.) Without any objection from the defendant or his attorney, the sentencing court
ordered payment of the fee. (Ibid.) On appeal, the defendant argued imposition of the
fee was error because the probation department and the trial court did not comply with
the section 1203.1b probation fee procedures. He argued the probation officer made no
express finding of his ability to pay and gave him no notice of the right to a separate
hearing, the court did not hold a separate hearing or make its own determination, and
thus, he could not have made a knowing and intelligent waiver of his right to a hearing
because he lacked notice of the right. (Valtakis, supra, at pp. 1070-1071.)

Valtakis held that section 1203.1b, subdivision (a)’s requirement of a knowing and
intelligent waiver of a defendant’s right to an ability-to-pay hearing is subject to the
general rule that failure to raise the issue below forfeits any claim of error on appeal.
(Valtakis, supra, 105 Cal.App.4th at pp. 1071-1072, 1076.) According to Valtakis, “To
allow a defendant and his counsel to stand silently by as the court imposes a $250 fee, as
here, and then contest this for the first time on an appeal that drains the public fisc of
many thousands of dollars in court and appointed counsel costs, would be hideously
counterproductive.” (Id. at p. 1076.)

Appellant acknowledges the holding in Valtakis, but attempts to distinguish her
case, claiming she did not have an opportunity to object to the court’s order for payment
of the fees because no amount was specified, making any objection meaningless. We
disagree.

In People v. Superior Court (Dorsey) (1996) 50 Cal.App.4th 1216, the lower court
never apprised the parties of its intention to order probation, although the prosecutor had
argued for the maximum possible prison term. After the court ordered probation, it
immediately declared a recess, affording the parties no opportunity to object. (ld. at pp.
1223-1224.) That circumstance is not present on this record. Here, appellant was

advised at the time of her plea that fines and fees could be imposed up to $10,000
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depending upon her financial ability to pay. At sentencing—immediately after the trial
court enumerated all of appellant’s probation conditions, imposed the fines, and ordered
that appellant “pay fees for probation supervision, pre-sentence report, treatment program
and other probation costs”—the court twice asked appellant if she understood the terms
and conditions of her probation, to which she responded “Yeah” both times. Nothing
prevented appellant from objecting, whether the amount was specified or not.

We reject appellant’s claim of error. There was no reason why appellant could not
have raised these same objections to the court’s noncompliance with the probation fee
procedures of section 1203.1b at the conclusion of sentencing, rather than standing by
silently as the court imposed the fees, and then contesting this for the first time on appeal,
a practice that the Valtakis court described as “hideously counterproductive” and
“unnecessary.” (Valtakis, supra, 105 Cal.App.4th at p. 1076.)

In addition, as noted by respondent, to allow appellant and her counsel to stand
silently by as the court imposes fees, and then, as here, contest the fees for the first time
on appeal, is also unnecessary because the Legislature has provided mechanisms in
section 1203.1b for adjusting fees and reevaluating ability to pay without an appeal
anytime during the probationary period (8 1203.1b, subd. (c))? or the pendency of any
judgment (id., subd. (f)).3 (See Valtakis, supra, 105 Cal.App.4th at p. 1076.)

2Section 1203.1b, subdivision (c) provides: “The court may hold additional hearings
during the probationary or conditional sentence period to review the defendant’s financial ability
to pay the amount, and in the manner, as set by the probation officer, or his or her authorized
representative, or as set by the court pursuant to this section.”

3Section 1203.1b, subdivision (f) provides, in pertinent part: “At any time during the
pendency of the judgment rendered according to the terms of this section, a defendant against
whom a judgment has been rendered may petition the probation officer for a review of the
defendant’s financial ability to pay or the rendering court to modify or vacate its previous
judgment on the grounds of a change of circumstances with regard to the defendant’s ability to
pay the judgment.”



2. Did the trial court err by ordering a section 1202.44 probation revocation
restitution fine when imposition of sentence was suspended?

On October 17, 2006, the trial court suspended imposition of sentence on
appellant and placed her on formal probation for three years on the condition, among
others, that she serve 365 days in county jail. Appellant was ordered to pay a $200
section 1202.4 restitution fine, as well as a $200 section 1202.44 restitution fine to
become due in the event appellant’s probation was revoked.

Appellant contends that the trial court erred when it ordered the section 1202.44
fine because the statute provides for imposition of the fine only where a sentence is
imposed, which she contends did not occur in her case. We disagree with appellant’s
interpretation of section 1202.44.

Appellant’s argument is that, because the court placed her on probation, it did not
impose a “sentence” on her. Section 1203, subdivision (a) defines probation as the
“suspension of the imposition or execution of a sentence and the order of conditional and
revocable release in the community under the supervision of a probation officer.”

Section 1202.44 provides, in relevant part:

“In every case in which a person is convicted of a crime and a conditional
sentence or a sentence that includes a period of probation is imposed, the
court shall, at the time of imposing the restitution fine pursuant to
subdivision (b) of Section 1202.4, assess an additional probation revocation
restitution fine in the same amount as that imposed pursuant to subdivision
(b) of Section 1202.4. This additional probation revocation restitution fine
shall become effective upon the revocation of probation or of a conditional
sentence, and shall not be waived or reduced by the court, absent
compelling and extraordinary reasons stated on record.”

Section 1202.44 thus creates a probation revocation restitution fine in two
situations. The first is where a defendant is placed on a conditional sentence, defined in
section 1203, subdivision (a) as “the suspension of the imposition or execution of a
sentence and the order of revocable release in the community subject to conditions
established by the court without the supervision of a probation officer.” A conditional

sentence is the grant of informal or summary probation, and such sentences are



authorized only in misdemeanor cases. (People v. Glee (2000) 82 Cal.App.4th 99, 104.)
Appellant was convicted of a felony.

The second situation in which section 1202.44 applies is where “a sentence that
includes a period of probation is imposed.” Under appellant’s literal interpretation of this
language, section 1202.44 could not properly apply to her because no sentence—
including a period of probation or not—was imposed on her. Presumably, what appellant
means is that a section 1202.44 restitution fine is proper only where a defendant is
sentenced to prison but the execution of that sentence is suspended and the defendant is
placed on probation. This method of sentencing is to be distinguished from the
suspended imposition of sentence and a grant of probation. In the first situation, a prison
sentence (e.g., lower, middle, or upper) is selected and, if the defendant’s probation is
later revoked, the defendant is remanded to serve the previously imposed sentence. In
the second situation, no prison sentence is selected or imposed unless and until probation
is revoked. (8 1203.1, subd. (a); People v. Howard (1997) 16 Cal.4th 1081, 1087-1090.)

We acknowledge that appellant’s is not an irrational interpretation of section
1202.44. The language used in that section is ambiguous in that, except to the extent that
the term refers to a sentencing court’s entire judgment, “a sentence” is not thought to
“include[] a period of probation.” We are thus called upon to interpret that language, in
order to discern the Legislature’s intent and to effectuate the purpose of the law. (People
v. Murphy (2001) 25 Cal.4th 136, 142.)

An analysis of legislative intent must begin with an examination of the words of
the statute, giving them a plain, commonsense meaning. We do not consider statutory
language in isolation, however, but look to the entire substance of the statute to determine
the scope and purpose of the provision. We must harmonize the various parts of a
statutory enactment by considering the particular clause or section in the context of the
statutory framework as a whole. (People v. Murphy, supra, 25 Cal.4th at p. 142.)

Where, as here, the legislative language is unclear or ambiguous, we may review

available legislative history to determine legislative intent. (People v. Ledesma (1997) 16
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Cal.4th 90, 95.) Such legislative history can include bill analyses prepared by staff for
legislative committees considering passage of the legislation in question. (Ibid.)

Here, two factors convince us that the legislative intent in the enactment of section
1202.44 was to create a probation revocation restitution fine, similar to the parole
revocation restitution fine contained in section 1202.45, that applies to all three of the
available means by which a defendant can be placed on probation discussed above: (1)
by the use of a conditional sentence in misdemeanor cases; (2) by suspending execution
of sentence (a selected prison term) in a felony case and placing the defendant on
probation; and (3) by suspending imposition of sentence in a felony case and placing the
defendant on probation.

First, construing the entire substance of section 1202.44, we note that an
interpretation that excluded from the ambit of the section any case in which imposition of
sentence was suspended (No. 3 above) would result in an absurdity. A misdemeanant
granted a “conditional sentence” would be subject to the probation revocation restitution
fine; further, this would be true whether it was the suspension of either the imposition or
the execution of sentence that accompanied the conditional sentence.? In felony cases,
only those in which execution of sentence was suspended would carry the probation
revocation fine. We can discern, and appellant suggests, no reason why the Legislature
would have intended to create this distinction between misdemeanor and felony
probation cases.

Second, our review of available legislative history convinces us that the
Legislature had no such intent. Section 1202.44 was enacted in 2004 as part of Senate
Bill No. 631 (2003-2004 Reg. Sess.). Bill analyses prepared for both the Senate and the
Assembly Committees on Public Safety make it clear that the bill was intended to

increase revenues to and collections by the state-operated Restitution Fund for victims of

4Section 1203 defines “conditional sentence” as “the suspension of the imposition or
execution of a sentence ....” Section 1202.44 states that the court shall impose the probation
revocation restitution fine in every case where “a conditional sentence ... is imposed....”



crime. (E.g., Assem. Com. on Public Safety, Analysis of Sen. Bill No. 631 (2003-2004
Reg. Sess.) as amended Apr. 30, 2003, p. 1 [“SUMMARY: Makes various changes to
the Penal Code relative to the Victims of Crime Program (VCP) in order to recoup more
restitution fines and increase revenue to the Restitution Fund”].)®

The bill analysis provided to the Senate Committee on Public Safety for its first
hearing on the bill, which occurred on May 6, 2003, described that portion of the bill that
later became section 1202.44 as follows: It would “[a]dd a new section to law to require
a probation revocation fine. This fine would be imposed on individuals who are
convicted and would be collected upon any violation of probation.” (Sen. Com. on
Public Safety, Analysis of Sen. Bill No. 631 (2003-2004 Reg. Sess.) as amended Apr. 30,
2003, pp. N-O.) The report noted that, under then-current law, a parole revocation
restitution fine was provided for in section 1202.45, but no comparable fine existed for
probation cases. (Sen. Com. on Public Safety, Analysis of Sen. Bill No. 631 (2003-2004
Reg. Sess.) as amended Apr. 30, 2003, p. J.) No distinction between types of probation
cases was either drawn or suggested.

In a bill analysis prepared for the Assembly Committee on Public Safety, for a
hearing dated July 1, 2003, it was noted that the author of Senate Bill No. 631 (2003-
2004 Reg. Sess.) had agreed to modify the proposed legislation so that the probation
revocation restitution fine would be collected not “upon any violation of probation” (Sen.
Com. on Public Safety, Analysis of Sen. Bill No. 631 (2003-2004 Reg. Sess.) as amended
Apr. 30, 2003, p. O) but, instead, only once—upon revocation of probation. The author
proposed to amend the bill “to have it mirror the parole revocation restitution fine” of

section 1202.45, which is ordered at the time of sentencing and collected when and if

5The Victims of Crime Program is codified as article 1 of chapter 5 of the Government
Code, commencing with section 13950.

We take judicial notice of the cited legislative history materials pursuant to Evidence
Code section 452, subdivision (c).



parole is revoked. (Assem. Com. on Public Safety, Analysis of Sen. Bill No. 631 (2003-
2004 Reg. Sess.) as amended Apr. 30, 2003, p. 10.)

There is an absence from the legislative history of Senate Bill No. 631 (2003-2004
Reg. Sess.) of any discussion whatsoever of the distinction between probation after
suspended execution and probation after suspended imposition of sentence. That history,
therefore, supports our conclusion that no distinction was intended by the Legislature in
the enactment of section 1202.44. Rather, it appears, the Legislature intended that
section 1202.44 mirror the provisions of section 1202.45. The language of section
1202.44 with which we are concerned—"a sentence that includes a period of
probation”—does indeed mirror the language of section 1202.45, which provides that a
parole revocation restitution fine be imposed in every case in which a “sentence includes
a period of parole ....”

We reject the position that the probation revocation restitution fine is inapplicable
to appellant’s case.®

DISPOSITION

The judgment is affirmed.

DAWSON, J.
WE CONCUR:

VARTABEDIAN, Acting P.J.

CORNELL, J.

6By a pleading filed on November 28, 2007, one day before the filing of this opinion,
appellant moved to withdraw her argument that the probation revocation restitution fine is
invalid in her case. Rule 8.50 of California Rules of Court, pursuant to which she makes her
motion, however, requires a showing of good cause. Appellant makes no showing of cause
whatsoever. We therefore deny her motion.
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