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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SXTH APPELLATE DISTRICT
THE PEOPLE, H020031
Faintiff and Respondent, (Santa Clara County

Super. Ct. No. 209576)
V.

VASSARWILLIAMS SMITH,

Defendant and Appdlart.

Thefacts underlying the convictionsin the indant case involve defendant Vassar Smith's
repeated lewd fonding and panking of his son (Victim). A jury found defendant guilty of 11 counts of
lewd or lascivious conduct on achild under the age of 14 (Pen. Code, § 288, subd. (a) [counts 1 & 3-
12]),! five counts of lewd or lasdivious conduct on achild under the age of 14 by use of force, fear,
violence, or duress (8 288, subd. (b) [counts 13-17]), one count of continual sexud abuse of achild
under the age of 14 (8 288.5, subd. (8) [count 2]), and one misdemeanor count of possession of child
pornography (8 311.11, subd. (a) [count 18]). Defendant was sentenced to 68 yearsin state prison.
On gpped he contends his convictions on counts 1 through 17 must be reversed because those charges
were bared by the datute of limitations. Defendant damsthe trid court erred by indructing pursuant
to CALJC No. 2.50.01 becauseit dlows for conviction based soldy upon uncharged offenses
admitted under Evidence Code section 1108; dterndtively, he argues the combined gpplication of the
ingtruction and Evidence Code section 1108 violated the federd prohibition upon ex pogt facto
legidation. Defendant dso contendsthetria court abused its discretion by admitting evidence regarding

1 All further statutory references are to the Pendl Code unless otherwise spedified.



the uncharged prior s=x offenses He next damsthe court erred by admitting evidence concerning his
friend who was seen by the victim on Americals Most Wanted. Defendant dso daimsthe court’s
refusd to order adequate discovery regarding ajalhouse informant’ s pending arimind charges, and its
falure to drike the informant’ s tesimony, require reversd. He contendsthetrid court erred asto
counts 13 through 17 by falling to ingtruct sua sponte that defendant hed the right to reasonably
discipline his child and earlier hed erred by refusing to dlow the defenseto cdll Victim's psychidrid asa
witness. With regard to count 18, defendant daims the evidence that he possessad his“ dide show”
video during thetime period charged isinsufficient and that the court erred by failing to give a unanimity
ingruction asto that charge.
FACTUAL SUMMARY

Defendant and hiswife (Wife) met in the early 1960'swhen they were 12. They next saw each
other in 1981 at awedding in Tennessee; & the time, Wife was divorced and sruggling to provide for
her nine- and 11-year-old sons, C. and J. Defendant struck up afriendship with Wife and then
contacted her from Pdo Alto. That Chrigmas, he proposed marriage, and Wife agreed. Beforethe
wedding, defendant told Wife he had been counsded by apriest to tdl her he had a*“red fondnessfor
boys” Wife thought the confesson odd but interpreted it to mean he would be agood father to her
sons. The couple married in 1982, and Wife and her boys moved into defendant’ s house in Palo Alto.

Wife and defendant did not have sexud rdaions before marriage. After the wedding, he sad
he wanted to dart afamily immediatdy, but his sexud behavior was“unusud” in that he wore his
clothes and found aspects of sex “repugnant.”  FHve months after the wedding, when defendant learned
Wife was pregnant, he Sopped having sex with her, became adamant the child hed to be mde, and
ingsted upon an ultrasound to establish its gender. 1N 1983, he moved to a separate bedroom.

Defendant took animmediae interest in Wifé sboys  He bought them new dathes, congsting
of tight-fitting white shorts, and he vidted ther room at bedtime. 1n 1983, when her sons reported
defendant was ingppropriately fondling their buttocks under their underwear during “back rubs” Wife
told defendant to gop. Wife testified defendant hed little interest in Victim early in hislife, had a



markedly gregter interest when Victim was around five or 9%, and had much lessinterest after Victim
turned 13 or 14.

Defendant’ s son Victim, age 15 a thetime of the trid, tedtified as follows regarding defendant’s
behavior with him as a prepubescent boy.

Approximatdy three times awesk from the time Vidtim was Sx until 11 or 12, defendant
engaged in night reading sessonswith him in defendant’ s bedroom, with the door dosad. Defendant
lay on his back and read from books which centered around the lives of boys while Victim lay on his
gomach, wearing pgameas or awhite T-shirt and underwear. As he read, defendant would give Victim
a10-minute “back rub,” in which he repestedly dipped his hand under Victim's underwear and fondled
Vicim'sbuttocks. Victim edimated thet, over the course of these sesSons, defendant gavehima
back/buttock rub on &t least 400 occasions.

At about age nine, Victim became uncomfortable with the buttock rubs and often dedined
defendant’ s offer of a“back rub.” By age 10, Victim frequently objected to the reading sessons.
Defendant was adamant about continuing them and responded to the refusas by grounding Victim or
teking awvay hisdlowance

While Vicim was between five and nine, defendant would wresle with him and tickle him. He
would hald Victim down with one hand and, while Vidim struggled to get avay, he would pull down
Victim's underwear and goank his bare buttocks. Victim estimated defendant spanked his bare
buttocks while wrestling around 200 times, often in the context of the reeding sessons

Defendant dso often adminitered painful punishment pankings when Vidtim was between five
and 11. These often took place without justification; behind dosed doors, defendant would have Victim
pull his pants down, and he would bend Victim over hisknee. Victim eventudly reported to his mother
that defendant would spank him one cheek a atime, with each dgp harder than the previous.

Defendant ingsted Victim wear white cotton briefs, even when Victim decided he preferred
boxer horts. Defendant would scream a Victim and threaten to burn any boxer shortsin Victim's
room. By age 12, Vidinm'srdaionship with his father changed, they fought more, and defendant no



longer played with him. When Vidtim was 13 or 14, defendant once angrily grabbed Victim by the
neck and choked him.

Defendant hed a private office in alocked shed in the back yard; his second office was a
converted bedroom where he kept his computer. When Victim was 13 or 14, he often saw defendant
on the computer. When anyone walked by, defendant would turn off or block the screen. When
Victim did seeit, he noticed defendant using a program to draw pictures of young boys Vicim aso
noticed thet next to defendant’ s bed were dlbums containing photographs of family members
intergoersad with ones of young boys wearing white cotton underwesr.

In 1998, Vicim reevauated his earlier rdaionship with hisfather following two inddents. The
fird involved defendant’ s friend Jon Tampico (Tampico), who often came over when Vidim was done
and hdped him with schodl work. In July 1998, Vidim watched an episode of America s Mot
Wanted, which featured Tampico and noted that he was wanted for involvement in child pornography.
Victim was upsat by the fact defendant condoned him spending time done with Tampico. The sscond
incident occurred aweek later when Wife asked for ablank disk from defendant’s office. Victim
retrieved an unmarked disk, put it into his mother’ s computer, and discovered it hed files labded with
boys names When Victim opened one, he saw the back of alittle boy with his heed turned over his
shoulder; the boy’' s underwear were down, exposing hisbuttocks. Victim broke the disk and threw it in
the garbage. He retrieved ancther blank disk from defendant’ s office; it wasfilled with files smilarly
labded. Victim discarded it without opening the files and reported his discovery to his mother, who
became very upset. A week later, defendant moved out of the house. Theredfter, Victim saw
defendant return and remove garbage bags of materid from the shed.

After the disk discovery, Victim told his mother about the “rubs’ in which defendant had
fondled his bare buttocks. His mother then mentioned a 1985 incident when Victim's helf-brother
found pornography depicting young boysin the shed, and she expressad concern that defendant may
have done something to J. and C. When Victim asked if defendant was a pedophile, Wife sad she

thought he was a child pornographer.
Victim firg reported defendant’ s molestations to the police on October 22, 1998.
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Seveard mdestedtified regarding defendant’ s prior uncharged acts of lewd conduct and
molegation. A summary of that evidence falows

Defendant began babysitting his professor's son Matt in 1971 when Matt was 102 Defendant
befriended Mait, and he then began teking pictures of him in underwear, ajock drep, or neked, mainly
focusng on Mait’ s buttocks. These phatogrgphy sessons lasted until Matt was 16. During those
years Matt was smdl for his age, and defendant would give him “back rubs’ which ended with fondling
Mait's bare buttocks. He aso gave Matt frequent spankings, finding trivid excusesto do 0. Mait
tedtified defendant became “ sexudly aroused” by the bare buttocks spankings. Twice defendant
photogragphed taking Métt’ s temperature with arectd thermometer. In 1976, defendant gave Matt an
enemawhile phatographing the event. Defendant once tried to have and sex with Matt, but Méatt was
afrad and defendant rlented. Some photographs recovered from defendant’ s collection depict Mait
patidly or completely neked, induding onesin a“dide show” video made by defendant. Defendant
hed Matt wear white cotton underweear in severd photographs.

In 1973, defendant babysat eght-year-old Tommy while renting part of the house in which
Tommy'sfamily lived. Tdling Tommy tha he loved him unconditiondly, defendant mentioned
phaotographing boys in underwear or naked; he said the photographs were artigic and told Tommy not
to tdl anyone about them. After winning Tommy’ strugt, defendant took pornographic photographs of
Tommy which focusad on his nude buttocks. These photographic sessons continued even after
Oefendant moved when Tommy was 11. Defendant once panfully spanked Tommy's bare buttocks.
Tommy dedined defendant’ s request to photograph him with arectd thermometer in hisanus Tommy
a0 dedined defendant’ s request to give him an enema. Defendant joked about boys buttocks, talked
about spankings, enemeas, and rectd thermometers, and asked whether Tommy's parents gave
gpankings with pants off. Defendant often gave Tommy what defendant |abded “back rubs” thee
involved rubbing Tommy' s back and fondling his exposad buttocks. Tommy tetified the rubs were

? Given the naure of the tesimony involved, we refer to defendant’ s victims by first name
Two victims were named John; we refer to them as John 1 and John 2.



usad by defendant to get “off” sexudly because he hed “alittle boy fetish thing.” Tommy identified
photographs of himsdlf from defendant’s dbum and identified aboy photographed by defendant in
underwear asKris Tommy said defendant once became upset because Hooper Phillips publishedina
pedophilic magazine photographs defendant had shared with him of Kris

The prosecution played two video tapes mede by defendartt, the “ dide show” video mentioned
above and an “excerpts’ video. Thefirg shows ascreen on which adide show is projected by
defendant while an audio tgpe playsin the background. The photograph dides, taken by defendant, are
of nude children. The audio tape indudes defendant’ s discussons with Tommy and others: Tommy
recognized himsdf and aboy named Seeninthedides. Tommy is neked or with his bottoms down with
his buttocks facing the camera. The tape has arecording of defendant asking Tommy to describe a
child being spanked and whether his underpants were down, and sounds can be heard which gppear to
those of Tommy baing spanked. Defendant describes with plessure how Tommy et defendant rub his
bare buttocks and how Tommy enjoyed this because he knew he was loved by defendant. Defendant
describes many dides as depicting Tommy after a spanking, says he enjoyed rubbing Tommy's
buttocks when Tommy wasllittle, and describes his pleasure in putting his hand around Tommy’ swhite
cotton underwear. Audible in the tape are sounds of defendant masturbating as he watched the dide
show and ligened to the tape and defendant saying thet, when little boys are waiting to be spanked, they
get asense of power and worth from knowing how sexy and desirable they are to the spanker. He says
little boys enjoy having their underwear pulled down with their buttocks exposed to a man who loves
them and like to have their buttocks spanked and fondled. In the second video, which isamovie
depicting defendant’ sinteractions with Tommy and others, defendant assumes therole of acharacter
named Igor, and Igor talks to Tommy about photographing boysin the nude and waking around
without dothes or in white underwear. In that video, defendant often recorded spanking scenesin dow
mation.

In 1972 or 1973, when John 1, who is desf, was aout 12 years old, his mother enralled him
with Big Brothers Associaion. Defendant was assigned to be John 1'sbig brother. Thisrdationship
lasted Sx to 12 months, during which John 1 often visted defendant’ s house; once John 1 wore nothing



but his underwear there. Defendant often had other men over while John 1 was there, and John 1 hed
the impresson that those men “liked boys” Defendant took photographs of John 1 in his underwesr,
and defendant’ s friend Leroy dso photogrgphed John 1. Defendant once pinned John 1 to the floor,
pulled his underpants down, and spanked his bottom. At some point, defendant suggested John 1 goto
abasebal game with Leroy and gpend the night & Leroy’shouse. When John 1 went to Leroy’s
house, Leroy meade John 1 grip naked, fondled John 1, took photographs of John 1, and mesturbated
in front of John 1. John 1 reported the incident to his mother, and Leroy faced atrid over theincident.

In 1976, defendant was assigned to be James shig brather when Jameswas eight. This
relationship lasted three months, during which defendant saw Jamestwice aweek. Defendant once
offered to give Jamesamassage. After having James remove his shirt and lie on the bed, defendant
pulled down James s pants and rubbed James s bare buttocks with both hands for about five minutes
Defendant occasondly had James degp with him after making James remove his dothes except his T-
shirt and white briefs, defendant then dept very doseto him. Once, when defendant hed friends over,
he had James and another boy wregtle for the group. When Jamestold his mother he did not want
Oefendant to be hisbig brother, she ended James sinvolvement in the program.

In 1976 or 1977, when Seen was eight or nine, defendant was assigned to be hisbig brother.
Thar rdaionship lasted until Seen was 12, Sean often spent the night at defendant’ shome. Defendant
would have Sean degp with him; in bed, defendant would hug Seen, who wore a T-ghirt and
underwear. Defendant posad Sean and took pictures of hisbuttocks. Defendant would pull down
Sean' s pants and spank him; other times, he gave Sean amassage and rubbed his buttocks. Seen
gopearsin hisunderwear in the excarpts video. Defendant is seen with an erection during asessonin
which he places Seen on hislgp and, while Seen is sraddling him, he spanks Sean'’ s bottom and tells
Seen heloveshim. Defendant dso is seen restraining Sean, kissing his face, and fonding his buttocks.
In the dide show video, defendant can be heard magturbating while talking about the joy of massaging a
young boy’slegs and viewing dides of Seen. Sean recdled that defendant once bought him asnug
white bathing suit which looked like underwear and indsted Seen wear it in public.

Victim's sep-brothers and his mother testified asfollows.



Defendant would enter the room C. and J. shared and give them “back rubs” during which
defendant would dip his hand under the boys underwear and fondle their buttocks  The fondling
sessons lagted between five and 15 minutes and took place two or three times aweek.

Defendant preferred white cotton briefs, and C. usudly wore them. Defendant told C. he hated
the person who invented boxer shorts and once asked C. to hdp remove some from Victim's dresser.
Defendant gave C. frequent, brutd spankingsin the shed. He made C. pull down his underwesr, lay
across hislgp, and dternated spanking his buttock chesks, pausing between dapsin aseemingly
“ritudidic’ manner. In public, defendant, who had poor vison, would srainto “gawk” a little boys.
C. identified a photograph of himsdf asachild in which heis dressed in his underwear but could not
recdl the picture being taken.

J. eventudly reported the fondling to his mother; afew yearslater, he reported it to the police
Defendant would spank J. and his brothers over trivid matters. Until J. was 13, defendant would meke
J. lower hisunderpants, lie J. across hislap, and spank dternate buttock cheeks. J. tetified defendant
posad him and C. in underwear and photogrgphed them from behind.  Following defendant’ s 1985
hospitdization for injuries received when he was hit by atruck, J. went to the shed to retrieve an
addressbook. There hefound trunks of photogrgphic dlbums which contained pictures of boysin T-
shirts and underweer or partidly and completdy nude. J. reported his discovery to hismother. J.
tedtified thet, when defendant came home, he moved the trunks to a Sorage area, and thet, after Victim
discovered the disks, thair mother ordered defendant to get rid of his child pornogrgphy. In August
1998, defendant called J. and asked for help in doing 0. Defendant said he had shredded the materid
and needed aride; J. rductantly helped defendant take severd “Hefty bags’ filled with shredded child
pornography to the dump.

Wifetedtified thet, after J” s discovery of the pornography, she entered the shed and obsarved
photographs of young boysin underwear with the focus on ther buttocks. Upset, she cdlled Jon
Tampico, who said he had warned defendant to tdl Wife about his collection and prodivities before
mariage. Once defendant returned from the hospita, Wife told him to get rid of his pornography.
Defendant agreed, and Wife heard him on the telephone making arrangements to do so. Knowing



defendant took a briefcase to the home of her friend, Susan B., defendant’ s wife assumed he hed gotten
rid of dl of his pornography collection in 1986.

In July 1998, Wife retrieved the broken disks with images of hude boys and took themto a
friend' shome. Soon theresfter, she asked defendant to move out. Two weeks later, Victim told Wife
thet defendant hed fondled his buttocks during the reading sessions and hed said he showed Victim he
loved him in that way. He a0 reported that defendant panked one cheek a atime and that he pulled
Victim's pants down during wrestling sessons. Wife confirmed thet, when Victim objected to the
reading sessons, defendant ydled and threstened to withhold Victim' s dlowance.

Wife and defendant talked with their priest following the disk discovery. Asked why he hed not
gotten rid of the pornogrgphic materid as promisad in 1985, defendant said he had sored it with
Tampico but brought it home when Tampico was arested. In August 1988, when defendant said he
hed destroyed the materid, the priest had defendant give Wife akey to hisshed. Wife saw defendant
take two garbage bags from the shed. When Wife entered the shed three days |ater, she discovered he
hed not destroyed dl the materid. Wife found pornographic drawings, books abums and ories and
she viewed afew video tapes which depicted child pornography. She packed some of thismeterid in
Rubbermaid tote boxes and took them to the home of her friend Susen B.

On October 9, 1998, Victim's school counsdlor cdled Wifeto say Victim had reported abuse
by defendant. Wife assumed the counsdor was referring to sexud abuse and agreed to discuss
defendant’ s fondling of Victim'sbuttocks. In fact, the counsdor was refarring to Victim having
reported the inddent when defendant choked him; learning of the sexud abuse, the counsdor sad she
would report bath the physical and sexud abuse to the police

Two weeks later, defendant told Wife he was moving back. Over her protests, he pushed his
way indde the house but left when informed Victim hed reported him to the palice. Soon therediter,
Wife cdled the palice, who interviewed Wife and Vidim Wifetold the palice to pick up the materids
from Susan B. and the broken disks from another friend. She turned over |etters from Tampico and
otherswhich hed arived after defendant had moved. In court, Wife identified pornographic
photographs from defendant’ s dbums as well as ones of Matt and Tommy which had been taken from



the hed. She tedtified defendant hed photogrgphed Victim in his underwear when hewas nine or 10,
and she gave one of these photogrgphs to the police.

Susan B. tedtified thet, in August 1998, defendant’ s wife brought over two cartons which
contained books, videotapes, and notelooks concerning young boys. Susan B. gave these itemsto
police five weeks later. She added that, in 1985 or 1986, defendant gave her alocked briefcase to
dore, saying it contained artwork which might be misnterpreted.

Detective Brown recovered a pladtic tub and a cardboard box from Susan B. They contained
28 video tgpes and numerous | etters, drawings, photographs, and books. Brown recovered 100 video
tapes, saverd drawings, photo dbums, and letters from the shed and photographs, pictures, writings,
and computer equipment from the house where defendant sayed after moving out. Brown watched the
128 tgpes, induding commercid productions and the “dide show” and “excerpts’ videos, eech
focused on young boys and predominantly showed them weering white underwear and T-shirts or with
their bare buttocks exposad. The films aso depicted neked children, children taking showers, sex
between children, and scenes of boys being panked on ther bare buttocks. Defendant’ s possessions
included Polaroid shots of boys with their buttocks exposad, drawings of boys being spanked, and
books with sexud themesinvalving boys  Brown found a June 1995 letter sent to defendant in which its
pedophile author acknowledges sharing asmilar interest in boys wearing white underweer; the writer
thanks defendant for sending art work and writes about a description defendant sent about enjoying
watching his son and his son'sfriends skinny dipping. Some stories written by defendant discuss
gpankings as asexud experience; oneis about afather gpanking his son and rubbing his son's buttocks
because he loves him. Defendant dso wrate a tregtise on pedophiliain which he identifieswhat he
conddersto be a postive pedophile, whom he labded “boy-lover,” as one who establishesaloving,
rather then exploitative, sexud rdaionship with ayoung boy.

Homer Resendez tedtified thet, while he was an inmate in Santa Clarajal awaiting trid ona
murder case, he once shared a holding cdll with defendant. 1n response to defendant’ s questions,
Resendez said he was aformer gang member and that he waas getting out of jall soon. Defendant asked
if Resendez would like to make money by ensuring defendant’ swife and child did not cometo court as
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they would give “damaging” testimony; offering $5,000, defendant said he did not care if Resendez
killed Wife but he did not want Victim injured. Defendant said he wasin the printing business and that
Resendez would be paid by his busness assodiates. Defendant discussed detalls of hiscase, his
persond life, his rdaionship with hiswife, and he mede up a poem aiticdzing government offidas for
interfering with hislifestyle, which defendant wrote down and Sgned. Resendez said he recaived no
promises or gpecid treatment for testifying, that he did so because he “hate] 9| sex cases”

Detective Weatson retrieved documents from defendant’ s disks and herd drive and aligt of the
web Stesvidted by defendant before hisarrest. On adisk, Watson found vignettes defendant wrote
which had sexud themesinvalving litleboys A few werefictiond, but most identify spedific individuds,
such as Seen, and recount actud events during which defendant admired young boys who were wearing
underwear or were spanked. In one sory, defendant talked with pleasure about atime when his son
Vidim's swvimauit kept faling down and Victim decided to take it off and walk around in hiswhite
cotton underwear. Defendant fondly recaled how Victim then wrestled with defendant, rode on his
beck, and lay in hisarms wearing only white underwear. Watson recovered from the files goriesand
images of boys being gpanked, induding boys getting erections from gpankings. Watson determined
defendant had visted severd boy-gpanking-oriented web stes within weeks of hisarrest. On the hard
arive, there were photogrgphs of boys in white underwesr, induding one of C., which defendant last
modified on the evening of October 26, 1998.

When Watson interviewed Resendez, Resendez knew information about defendant’s case
unknown to the public; in addition, Resendez said defendant had taken bags of pornographic materid to
the dump with the help of hisson J, afact then unknown to police. Resendez was aware defendant hed
apartner in the publishing busnessin Tennessee, and Watson confirmed thet defendant’ s brother
Beacher lived in Tennessee and waas defendant’ s partner in a publishing busnessthere.

Defendant tetified in his own defense asfallows

Defendant married because he was reedy to do o and because Wife was a sveet person. He
told Wife he wanted a baby boy because he wanted someone to carry on hisfamily name. Hehad a
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loving relationship with Victim until he began to pull away a age 12. Defendant has avison defiat and
islegdly blindin oneeye

From 1990 to 1996, defendant and Victim had reading sessons, dthough Victim occasondly
resisted them. Defendant’ s door was kept dosed to keep out pets Defendant denied fondling
Victim's buttocks during the back rubs he gave before or after the reading. He would rub from
Victim's shoulders down to the coccyx bone at the top of the buttocks, and he admitted that hisfingers
“might get to [Victim'srear end]” but he denied having had any sexud purposein giving the rubs.

Defendant acknowledged play wrestling with Victim but denied pulling down Vidim's pants and
gpanking him for asexud purpoe. He sad Vidtim's pants sometimes fl as he wore no blt, and
defendant admitted occasons when he pulled down Victim's pants as ajoke but denied it was sexud.
Defendant acknowledged giving serious goankings to Victim but said they were for disdpline rather then
sexud purposss, he sometimes withheld dlowance to teech Victim alesson when he showed disrespedt,
such as by saying he did not want areading sesson with defendart.

Defendant wrote the stories found on his computer in the mid-1970's and later scanned them
into his computer. He admitted possessing severd photogrgphs and books found in his home but said
he had not solidited the child pornogrgphy mailed to himinthelate 1990's. Defendant admitted owning
the album containing children’s photogrgphs from 1979 to 1983.

Defendant mede the “dide show ” and “excerpts” videosin 1981. He said sceneswere
repested because his VCR lacked cgpacity for creating stills and thet he recorded spanking scenes
repeetedly in dow moation in order to conduct studiies on the nature of mation.® Defendant feds children
have “saxud fedingsto do sexud things” but he does not beieve it gopropriate to have sex with them.
He acknowledged his preference for cotton briefs but denied having a sexud atraction for them.

Defendant took posed photographs and videos of the boys who testified againgt him but
clamed he only took them to “presarve’ thar images asthey were d that time. He conceded it was

% Defendant compared his Sow-motion recordings to thase of Muybridge, who used dow
moation photography to creete series of dill shots of running animalsto show tharr maotion.
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“debatable’ whether the pictures were of a sexud nature but said he hed not had sexud fedings a the
time. He denied having a sexud rdaionship with any of the maleswho tedified, except for Matt, for
whom he had an “aesthetic” attraction which turned into a“sexud” one. Defendant said he has not
taken pornogragphic pictures Snce the early 1980' swhen thergpy changed hislife. He kept the
photogragphs and videos thereafter because he thought they were “artidtic,” but, when C. discovered his
collection in 1985, defendant arranged to put his collection into storage, but, by 1997, he hed retrieved
al of those materids 1N 1998, he decided to destroy them and began taking them to the dump with his
Sepson; defendant said he would have destroyed them dl but hiswife prevented theat by taking two
boxes of materiasto Susan B.’shome.

In 1988, defendant wrote a“Make Amends’ list which indluded the names of the maleswho
tetified & trid. He denied writing the list because he had molested the boys, saying histhergpist had
recommended hedling by confesson and he ligted those againgt whom he hed transgressed for any
reason, Such as by usng ingppropriate language.

Defendant concedled he told Resendez the detalls of his case which Resendez redited in court.
He denied saying he wanted hiswife deed or that he wished she were dead and denied offering
Resendez money to kegp hiswife from testifying, saying he would nat have offered money because his
asetswere frozen in the divorce”  Defendant denied having a publishing partner in Tennessee or saying
as much to Resandez but did admit his brother, who lives in Tennessee and has a publishing company,
collaborated in editing defendant’ s books

Defendant said he never took pictures of Victim in asexud or semi-sexud pose. At the
conduson of direct-examination, defendant denied ever having spanked Victim or rubbed Victim's his
back or buttocks “for the purpose of sexud arousd, ether [hig or [Victim'g].”

* The prosecutor later produced awriting which defendant admittedly wrote. Asked to
trandateit, defendant daimed it was just untrandatable nonsense words. If reed backwards in Engligh,
the writing seven times said “ A fatd curse upon you fa bitch [name omitted].” Thefull namein the
writing was thet of defendant’ swife
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On cross-examination, defendant denied he was a pedophile and daimed he had “not thought
about aboy asasex object” snce 1981; and had not thought of spankingsas*sexy” whilein histeens
and 20's, he had found little boys “gppedling” but sad he did not think of them “as sex objects
consdoudy.” Hedid acknowledge later filming himsdf masturbating to images of nude young boysin
the “dide show” video. Thelagt time he had an undeniable sexud interest in aboy wasin 1976, when
he cared for Mait; asked if he had sexud interest in young boys theresfter, defendant said they are
“erotic’ and “aesthetic” but “the word sexud in most people s minds comes down to wanting to have
sex with someone”®

Defendant’ sfirg sexud intercourse, which occurred when he was 16, was with a 10-year-old
boy named John 2. During that four-year rdationship, defendant sodomized John 2, gave him enemas,
and insarted objectsin hisanus. Acknowledging these acts were sexud, defendant damed not to
undergand them now as an adult. Defendant wrote stories sexudizing the infliction of pain and
humiliation through spankings but daimed he wrote them to someone d s s Spedifications and did not
condonethose acts  He conceded he hed congdered inflicting painful or humiliating spankingsa*“tun
on” and hed fantasized about them but denied ever acting upon those fantasies, which he daimed hed
stopped inthe 1970's.

At leagt until the early 1980's, defendant hed found young boys buttocks tight white cotton
underweer, and spanking young boysto be sexy. He conceded fantasizing about administering
gpankings as punishment and leaving welts on young boys  buttocks as he medturbated in the dide show
video, aswdl astaking about young boys being gpanked and punished by the person the boy loves
Asked about histaped comments while holding Matt and fondling his buttocks, defendant admitted he
found fondling buttocks away of showing love for little boys and that he found such fondling sexudly
aopeding. Denying histaped fondling of Matt’ s buttocks was a* sexud moment,” he admitted he was
mesturbating while watching thet part of the video.

> Pressed about his desires toward young boys, defendant noted thet, since his 1985 accidert,
he has been “incapable of asexud function.” However, he admitted he ill can madturbate to
gaculaion, experience feding in his penis, and derive sexud plessure from meagturbation.

14



Defendant had a sexud rdationship with Matt until 1977. He acknowledged having touched
and patted Tommy' s bare buttocks and having playfully spanked Tommy but denied these acts were
sexud in nature. Defendant admitted he hed videotaped Tommy modding his buttocks and exposed his
erect penis. Defendant acknowledged the video showed himsdlf with an erection but denied any sexud
interest, suggesting he had neaded “to go to the bathroom.” Defendant denied ever pulling down
James s undawear, fondling his buttocks, or spanking him.

Defendant fantasized for years about living in asodety where little boys wear
T-shirts and underwear in public because he found such underwear “ aesthetic.” He admitted
mediurbating on the video while talking about images of boysin tight white underwear and recording
“Underoos’ commercials so he could madiurbeate to them.

Defendant acknowledged posing Seen in underwear for defendant’ s sexud gratification and
having fondled and spanked Sean’ s bare buttocks over protest. Defendant admitted having an erection
while filming the spanking but daimed not to know if he was sexudly arousad. Hetook Sean's
temperature rectdly because he feared Sean would bite down on the thermometer. Defendant sant his
photographs for development to his friend Hooper after management of alocd lab became suspicious
of the phatogrgphs. Defendant wrote numerous | etters to Hooper about the boys he photographed; in
one, he described Sean as*at the golden age”

Defendant acknowledged he gave his stepsons back rubs and massages, touching the “ upper
area of the buttocks” and that he pulled down their pants and spanked their bare buttocks. When the
prosacutor noted the massages were Smilar to those described by Matt, Sean, Tommy, and James,
Oefendant suggested they were changing over time, focusing more on the back and less on the buttocks
He sad hedid not touch Victim's“full” buttocksin a rubbing fashion, but he did admit giving Vidim
both “playful” and serious gpankings with his pants down or with bare buttocks. During the rubshe
gaveto histhree sons defendant occasondly moved the underwear waistband and touched the
buttocks, but he tetified the contact wasincdentd to giving afull massage down to the coccyx bone
and was not intentiondl.
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During the month preceding his arrest, defendant visted two spanking web stes, but he
suggested he may have been inadvertently taken to them from another Ste. He was unsureif he typed
the search words “young boys, tight white briefs” found in his computer cache but acknowledged
having authored spanking stories found on internet sites he had visited®  According to defendart, he
searching the internet in October 1998 for materiads he found eratic and materids rdlaed to his Sories
because he was in thergpy and fdt viewing such materid would hdp him underdand hisinterests
Defendant scanned pictures of Krisand Tommy into his computer in October 1998, manipulaing them
to show the boysin underwear indtead of shorts. 1n September 1998, he took photographs of Kris
from 1993 and usad computer software to change shorts to tight white underwear; defendant said he
did this because he thought it would be “goofy,” not because he dill had a sexud interest in boysin
white underwear. 1n October 1998, he vidted two more internet Stes with spanking dories.

Defendant hed told police he had never possessed pictures of nude children. He tedtified the
datement was not alie because the pictures he hed of the boys were not completdy nude, dthough
picturesin his dide show video show Matt ertirdy nude. Although defendant aso told police he does
not look a kids' buttocks now, a picture from his computer cache from web stesvigted in the three
months before his arrest show a nude boy’ s buttocks.

After defendant examined Polaroid shaots of boys with bare buttocks and penises exposed and
sad he did not know who they were of or where he got them, the prosecution introduced |etters sent to
Oefendant in which the writer thanked defendant for sending him the pictures and end osed photogrgphs
and gtories about children for defendant. 1n aletter dated October 26, 1996, the writer told defendant
to send hisdidesin groups of ten; defendant tetified the mentioned dides were of paintings by amen
who depicted little boys neked in activities such as boxing.

Defendant recaived aletter dated June 7, 1995, in which afriend thanked him for expliat art
and agory about adults having children undress and giving them enemas. In another |etter, thet friend

® While defendant said his stories were from the 1970's, he wrote one story about Victim a
age 11, which would have been in 1994, in which Victim walked around in his underwear, and went
skinny dipping, and played and wrestled with defendant.
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thanked defendant for stories on spanking and underpants. Defendant daimed hisfriend was fantasizing
or fabricating inthese letters. Inadune 4, 1995 | tter, that friend thanked defendant for astory about
defendant’s son Victim and afriend skinny dipping. Defendant tedtified Victim and his friends had not
gripped naked but were wearing underwear when they swam, and that he sent the ory to a pedophile,
not because he viewed it as sexud, but because it depicted innocent spontaneity.

Defendant told his thergpist he discarded dbums of photographs of boysin underwear and with
their buttocks exposed in July and August 1998 and only kept innocuous phatogragphs. He recalved
pornographic photographs and sories mailed in the late 1990’ s but daimed mogt were unsolicited, he
was not interested in them, and he Smply forgot to discard them. When defendant denied possessing
any North American Man-Boy Love Alliance (“NAMBLA”) publications, the prosecutor noted thet,
when defendant was arrested, he possessed aNAMBLA aticdle about a priest spanking aboy for
sexud plessure

On redirect, defendant daimed the last time he hed physical contact with aboy or took
pornographic photogrgphswasin 1982. He sad his recent pornographic writings were about
unconventional behavior and commentaries on the “srange but true” He daimed hislove of children
and white underwear was alove of “aesthetic’ beauty and deanness and innocence but denied it was
sexud. With regard to the massages, he said he only rubbed to the tip of the tailbone but that, if the
child’s underwear covered it, he would run hisfingers under the underwear to finish the mation, rubbing
the bare kin a the upper portion of the buttocks. He performed the massages as aform of affection
and was not sexudly arousad by the acts. He said his spankings of Victim, bath light and herd, were
not sexud, dthough he acknowledged that spankings could be sexud.

On recross-examantion, defendant admitted he had been a pedophile when he wrote “ Coming
Of Age, A Parsond Testament,” but he denied he was a pedophile now. He haslove and reverence
for boys but does not act onit. While trying to distinguish between his views that boysin underwear are
aesheticdly beautiful, dean, pure, and innocent from sexud views of boys, defendant acknowledged
having used that same language while masturbating to the pornogrgphic dide show video. Hereterated
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thet, while he had rubbed the upper portion of the buttocks of his three sons, he did not do so for sexud
purposes.

Dr. Randd|l Wengarten, defendant’ s psychiatrig, tedtified for the defense asfollows

On direct examination, Dr. Wengarten said he hed diagnosed defendant as having exhibited
pedophilic behavior in adolescence and early adulthood but that, as defendant went through life changes
during the late 1970's, he channded his sexud and eratic pedophilic interestsinto an “aesthetic aspect”
of gppreciaing young boys Dr. Weingarten conduded defendant was adleto differentiate any
pedophilic thoughts from his parentd behavior with his son. These condusonswere bassd on
Dr. Weingarten' s evauation of defendant’ s self-reporting of his pedophilic interests. In particular, Dr.
Wengarten mentioned that defendant reported asexud rdationship with a“young man” when
defendant was ateenager but had sad it did not involve s, that he had admired the “freshnessand
vitdity” of the youth rather than his sexudity. Dr. Weingarten said defendant reported having
undergone ardigioustype transformation by hisearly 30's and had come to undersdand the “sniger”
agpects of aninterest in young boys. These reports convinced Dr. Weingarten that defendant had
metured enough to enter amaritd rdationship with Wife and put his pedophiliabenind him, i.e, that
Oefendant presently views young boys as asource of vitdity and beauty in an aesthetic sense rather then
inasexud way.

On cross-examination, Dr. Weingarten acknowledged defendant felt no guilt about his past
relationships with boys and thinks about young boys when he magturbates. Through prosecutorid
guestioning, Dr. Weingarten was confronted for the firg time with information presented to the jury
about defendant’ s extensve sexud interest in, and his molestation of, young boys. Asaresult, Dr.
Wengarten reconddered his opinions and, ultimatdy, maodified or withdrew them.

For example, after learning defendant had maintained a child pornogrgphy collection amost until
he was arrested, had made the “dide show” video in 1981, and hed lied when hetold Dr. Weingarten
he never touched any boysin Big Brothers and only took one potentidly inappropriate photograph, Dr.
Wengarten tedtified that, if defendant “misrepresented dl thosethings. . . , it would have made me
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recondder his behavior with Victim and to have vary serioudy consdered the avful notion of incestuous
behavior with hisown son.”

Faced with information regarding defendant’ sinterest in spanking and causng pain and
humiliation, his repeated harsh and playful spankings of Vidim, and defendant’ s Satements about his
sexud fasdnation with adminigering goankings, Dr. Weingarten began to “ guestion the mativations thet
wereinvolved in [defendant’ 5| gpanking behaviors’ and acknowledged, “ | don't redlly know [if
defendant could differentiate between pedophiliaand parenting] or not.” Learning of the interaction
with Sean during which defendant had an erection, Dr. Weingarten conceded defendant’ s activity with
Seen was sexud rather than affectionate or loving, as defendant had daimed and that defendant was
unable to maintain a bright line between his pedophilic thoughts and his actions with boys he cared for
and mentored.

Dr. Weangarten conceded defendant’ s behavior in marrying awomean who hed two young sons
shortly after he was cut off from his source for new boys would correspond to the DSM-IV and the
FBI profile for pedophile behavior but sad he found it too “horrifying” aposshility to accept asa
motivation.”

Hearing the letter written in which a pedophile thanked defendant for sending agory about
Oefendant watching Victim and his friends skinny dipping, agory which made the friend s“fantases run
amuck,” Dr. Weingarten acknowledged this was an ingtance where defendant “ crossed the boundary”
between a pedophilic view and a parentd view of Vicim

After hearing the Sory defendant wrate about his plessure in watching Victim pull down his
pants and svim in white underwear and his pleesure in having Vidim St in his arms and wrestle with
defendant while wearing underwear, Dr. Wengarten agread defendant “was not capable on all
occadons of drawing abright-line diginction between his pedophilic tendendies and sexud mativetion
and hisrdle asa parent of hisown child,” thet “there are possbly moments’ when defendant hed

" The DSM-1V isthe Diagnostic and Statistical Manud of Mental Disorders, (4th ed. 1994),
catdoging psychiatric conditions and profiles.
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“sexud mativations’ with Vidim and “saw him in asexud way, and . . . through the eyes of the
defendant’ s pedophilia”
DISCUSSION

Statute of Limitations

A complaint wasfiled againg defendant on October 26, 1998, charging him with asngle
violation of continuous sexud abuse of achild under age 14 between April 1, 1989 and April 30, 1996
(8 2885, aubd. (8)), and an arest warrant issued on that date, which fixed the date of commencement
of the prosecution aswell asthe ending date of the statute of limitations. (8 804.) After aprdiminary
hearing, defendant was bound over to superior court for trid. On November 23, 1998, an information
was filed which charged defendant with the 18 counts listed & the beginning of thisopinion. It charged
thet count 1 occurred between April 22, 1989 and April 21,1990, count 2 between April 22, 1990 and
April 21, 1991, and counts 3 through 17 between April 22, 1991 and April 21, 1996. Noting thet the
charged crimes generdly are governed by section 800, which establishes a 9x-year Satute of limitations,
Oefendant argues the gatute of limitations would have lgpsad for any crime which occurred before
October 26, 1992. In turn, he argues his convictions on counts 1 through 17 must be reversed because
“the prosecution did not plead facts adequate to establish that prasecution on those counts was not
barred by the atute of limitations, because the jury was not indructed to find, nor did it find, thet any of
these dleged offenses occurred within the gppropriate limitations period; and because the prosecutor
expredy requested the jury to convict [defendant] of offenses dleged to have occurred outsde the
limitations period.”  (Emphesis and capitdization omitted.)

|. Counts1land?2

Count 1 charged defendant with violating section 283, subdivison () by committing alewd or
lascivious act upon his son Victim between April 21, 1989 and April 20, 1990. Count 2 charged him
with violating section 288.5 by committing continuous sexud abuse upon Victim between April 21,
1990, and April 20, 1991. Both counts plainly fal outsde the 9x-year limitations period specified in
section 800.
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Prior to trid, the defense moved to dismiss counts 1 and 2 on the ground thet they violated the
limitations period of section 800 and thet the exceptions to section 800 found in section 803 did not
aoply. Thetrid court found thet counts 1 and 2 fel within the exception to the Sx-year Satute of
limitations set forth in section 803, subdivison (f) (heranafter “subdivison (f)”), which provides, in
pertinent part: “(1) Notwithstanding any other limitation of time described in this section, acrimind
complant may be filed within one year of the date of areport to aregponghble adult or agency by achild
under 18 years of agethat the child isavictim of acrime described in Section ... 288. . . [or] 2885..
. [ ... Thissubdivison gopliesonly if both of the fallowing occur: [1] (A) The limitation period
specified in Section 800 or 801 has expired. [1] (B) The defendant has committed & least one violation
of Section...288...[or] 2885. .. agand the same victim within the limitation period specified for
thet crimein ether Section 800 or 801.”

Although the prosecution has the burden of proving the crimes occurred within the gpplicable
datute of limitations, the Satute of limitationsis not an dement of the offense. (Peoplev. Frazer
(1999) 21 Cd .4th 737, 757-760.) Therefore, the prosecutor need only demondrate thet the crime
occurred within the gpplicable Satute of limitations by a preponderance of the evidence. (People v.
Zamora (1976) 18 Cdl.3d 538, 565, fn. 27.)°

® By supplementd letter received after ord argument, defendant brought to the attenttion of this
court the Cdifornia Supreme Court' s recent case that decided “whether the drcumatance of gun use
was available to support two section 12022.5(a) enhancements when gun use hed dreedy been
properly pled and proved as abassfor invoking One Strike sentencing.”  (People v. Mancebo (2002)
27 Cd.4th 735, 738.)) Defendant contends * Mancebo controls [this court’ s resolution of the [datute
of limitationg hamless error issue in the present casg”  To the contrary, we condude Mancebo is
ingpplicable to the resolution of the Satute of limitations issues presented in thiscase. Mancebo
addressad pleading and proof problemswith section 667.1. The court noted that express language of
that Satute required that eech quifying factor be pleeded and proven and hed that the trid court could
not rely upon an unpleaded factor to impose the enhancement. Mancebo’ sandyssturned entirdy on
the abbsence of natice to the defendant as to the unpleaded factor invoked by the court & sentencing.
Here, by contrast, defendant has not presented aclaim of absence of natice as to the gpplicable Satute
of limitations as aground for reversd. Furthermore, we find it Sgnificant thet the Supreme Court
cautioned thet its holding “is limited to a condruction of the language of section 667.61, subdivisons (f)
and (i) read together, as controlling here. We have no occasion in this case to interpret other Satutory
provisons not directly beforeus” (Id. a p. 745, fn. 5.)
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Both counts 1 and 2 charge arimeslised in subdivison (f)(1). The record undisoutebly reveds
thet \VVictim reported the crime for the first time to police on October 22, 1998, well within oneyeer of
the time the complaint wasfiled. As noted above, both counts meet the requirement of subdivison
H(Q(A) inthat they fdl outsde the Sx-year limitations period specified in section 800.

The only remaining criterion is subdivison (f)(2)(B), which requires thet “[t]he defendant has
committed & least one violation of Section. .. 288. .. [or] 2885, . . . agand the same victim within
the limitation period soedified for thet arimein @ther Section 800 or 801.” This subdivison does not
reguire that the defendant be convicted of a least one violaion of section 288 againg the same victim
within the 6-yeer limitation period; rather it only requires thet defendant has committed at leest one
violaion of saction 288 within the 6-year limitation period. Accordingly, we are convinced this
requirement is satidfied if the available evidence demondrates by a preponderance of the evidence that
Oefendant did in fact commit aviolation of saction 288, againg the same victim within the Sx-year
period. (SeePeoplev. Garcia (1995) 33 Cd.App.4th 1119, 1127 [“It gppears defendant is
contending the use of the word * committed’ in subdivison (f)(2) of saction 803 means the defendant
was‘convicted' of a leagt one of the enumerated offenses againg the same victim within the Satute of
limitations.. . . . [T]helanguage is not susceptible to thismeaning . . . ."].)

In concluding that we can evauate whether the record demondirates thet defendant committed
a lesdt one vidlaion of section 283 within the section 800 limitation period without determining which
actsthejury rdied upon to convict defendant of violating subdivisons (8) and (b) of section 283, we
look to the halding and reesoning in People v. Williams (1999) 21 Cd .4th 335 (Willians) for
guidance. Wefind its holding and reesoning hdpful here, dthough we recognize thet the Williams court
explictly dated thet the case before it * presents no issue regarding the rules to goply when the
defendant does assert the Satute of limitationsa trid.” (Id. at p. 345, fn. 3.) Thedefendant in
Williams argued for the firg time on goped that the prosecution was time-barred because the

¥ While Victim reported the choking incident to aschool counsdlor in late September or early
October 1998, he did not report the moletations at thet time.
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information aleged that he committed the offense more then three years before it wasfiled, and it
contained no ather facts or talling dlegations that would make the prosecution timdy.  Citing information
outd de the appelate record, the People dlaimed the prasaecution was timdly because an arrest warrant
hed issued on January 31, 1995, within the datutory time limit, and delayed discovery tolled the Satute
of limitations and urged thet the prosacution at least should be dlowed to amend the information on
remand.

The Williams court conduded thet *when the charging document indicates on its face thet the
adionistime-barred, a person convicted of acharged offense may raise the datute of limitations a any
time. If the court cannot determine from the avallable record whether the action is barred, it should hold
aheaing or, if it isan gopdlate court, it should remand for ahearing.” (Williams, supra, 21 Cd .4th a
p. 341) The court went on to explain thet, “if on remand, thetriad court determinesthe action is not
time-barred, the conviction will gand despite the prosecution’ s error in filing an information thet
gopeared time-barred . .. .” (Id. a p. 346.)

By andogy to Williams, we are convinced thet, when the trid court determinesthet certain
counts are not time-barred, defendant’ s convictions as to those charged offenses will gand if the
reviewing court can determine from the available record, induding both the trid record and the
preiminary hearing transcript, thet the action is not time-barred despite the prosecution’ serror infiling
an information in which those counts gppeared to be time-barred.

Here, thetrid evidence dlowed for only two possble condusions namdy, that dl the section
288 molestaions identified by Victim had occurred or none had occurred. At trid, Victim testified
about three series of identicd, undifferentiated acts which occurred regularly: buttock fondlings, playful
gpankings in which defendant forably held Victim down and spanked his bare buttocks, and violent
gpankings. The buttock rubs were the bases for the section 288, subdivison (a) charges (counts 3-12);
the two types of spankings were the bases for the section 288, subdivison (b) charges (counts 13-17).
Victim tedified to hundreds of fondlings and gpankings occurring over asevervyear period. At trid,
defendant presented a same defense to each destribed act, namdy, thet he may have committed it but
thet he lacked the requisite sexud intent when he did 0. Defendant did not serioudy dispute thet the
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acts occurred over the period identified by Victim After reviewing the available record, we condude
thet it contains overwheming evidence that defendant committed dl of the hundreds of acts described
by Vidim with the requiste intent, induding the multitude of described acts which occurred regularly
between October, 26, 1992 and April 20, 1996.

Our condudon in thisregard is supported, in part, by cases discussing the concept of jury
unanimity. For example, our ate Supreme Court reasoned that “if an information charged two counts
of lewd conduct during aparticular time period, the child victim tetified that such conduct took place
three times during that same period, and the jury bdieved thet tetimony in toto, itsdifficulty in
differentiating between the various acts should not preclude a conviction of the two counts charged, so
long as thereis no possihility of jury disagresment regarding the defendant’ s commission of any of these
acts. [Citations]” (Peoplev. Jones (1990) 51 Cal.3d 294, 321-322; see dso Peoplev. Moore
(1989) 211 Cd.App.3d 1400, 1414 [where child tedtified to a“ conastent, repetitive pattern of acts,” if
jury believes defendant commiitted dl actsit necessarily believes he committed each spexific act])™°
Our condusion dso is supported by the fact thet the avallable record dso contains overwhdmingly
evidence that defendant was guilty of continuous sexud abuse of achild during 1989 and 1990
(8 2835). Accordingly, we find more than sufficient evidence in the record to support the trid court's
implied subdivision (f)(2)(B) finding that defendant “has committed & least one vidlation of Section. . .
288. . . agand the same victim within the limitation period spedified for thet crime in ether Section 800
... anditsexplidt finding that counts 1 and 2 were not time-barred despite the inadequiete charging
languege in the information.

1% The Jones court contrasted its situation with that of Peoplev. Diedrich (1982) 31 Cdl.3d
263, 280-283, in which the defendant raised distinct defenses to the acts identified by the prosecution.
In finding the failure to give a unanimity indruction prgudicid, the Diedrich court noted, “Thisisnot a
cazwherethejury sverdict impliesthat it did not believe the only defense offered.” (1d. at p. 283;
see dso Peoplev. Rid (2000) 22 Cd .4th 1153, 1199-1200, [in context of firg degree
robbery-murder conviction, where tetimony established either two robberies or none occurred, no
unanimity ingtruction required because generd guilty verdict necessarily induded afinding thet both
occurred].)
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[I. Counts3 Through 17

We next congder defendant’ s dam thet the accusatory information charging counts 3 through
17 isddfident onitsface in failing to show the charged acts occurred within the Sx-year Satute of
limitations.

Citing In re Demillo (1975) 14 Cd.3d 598, People v. Zamora, supra, 18 Ca.3d 538,
People v. Snvnney (1975) 46 Ca.App.3d 332, and People v. Croshy (1962) 58 Cd.2d 713,
defendant daims the convictions must be dismissed as amétter of law without review of the trial
evidence. While these cases note that the pleadings were defident if the crimes charged therein were
plainly faddly exduded from the permissible gatutory period and from any exceptionsto thet period,
those courts il looked to facts presented in the indictment, the preiminary hearing, or & trid to
determine whether the arime fdl outdde the datute of limitations (See Inre Demillo, supra, 14 Cal.3d
a p. 602; Peoplev. Zamora, supra, 18 Ca.3d at pp. 548-561; People v. Sninney, supra,

46 Cal.App.3d at pp. 337-339; People v. Croshy, supra, 58 Cal.2d at pp. 722-731.) Inany evert,
Williams conduded the proper method for evaluating a datute of limitations defense, raised for the first
time on goped based upon afaddly deficent pleading, isto review the record o, if necessary, to
remand the case to the trid court for factud findings on the datute of limitations question. (Willians,
Supra, 21 Ca.4th 335, 341.)

Here, the information charging defendant with committing the 15 violaions of section 288,
subdivisons (a) and (b) aleged that each of those crimind acts occurred between April 22, 1991 and
April 21, 1996. Thisrange indudes lewd acts committed by defendant after October 26, 1992, acts
which fdl within the gatutory period. The fact the time range dso induded dates falling beyond the
limitations presents a question as to whether the charged crimes actudly occurred within the Satutory
period st forth in section 800 and, if any of those actsfl outsde the period set forth in section,
whether they fdl within the exception st forth in subdivison (f) of section 803.

Having undertaken arecord review pursuant to the procedure described in Williams, we
condude the avallable record supports a concluson that eech of the 15 charged offensesis not time-
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barred, @ther because it occurred within the Satutory period st forth in section 800 or becauseit fdls
within the exception set forth in subdivigon (f).

Defendant’ sjury was given a proper unenimity indruction, and the prosecutor repestedly
reminded the jurors of thet, in order to return averdict of guilty asto counts 3 through 17, asto each
count, they mugt agree thet defendant committed the same act or acts. Thejury then found defendant
quilty of each of the 15 charged offensesin question. Welook a each of the 15 disputed charged
offenses separatdy. If the jury found that the act underlying any given charged offense st forthin
counts 3 through 17 occurred after October 26, 1992, the action asto that charged offense was not
time-barred pursuant to the time limitations set forth in section 800. Alternativey, if the jury found thet
the act underlying any given charged offense occurred on or before October 26, 1992, the action asto
thet charged offense was not time-barred pursuant to the time limitations talling provison s forthin
subdivigon (f) of section 803 for the same reasons set forth above in our discusson of counts 1 and 2;
.e, thetime period under section 800 hed expired, the reporting and charging occurred within ayear of
each other, and the fact the record contains overwhdming evidence thet defendant committed dl of the
hundreds of acts described by Victim with the requisite intent, induding the multitude of described acts
which occurred regularly after October, 26, 1992.

We areawaretha in People v. Angd (1999) 70 Cd.App.4th 1141, the court addressed a
factud scenario somewhat smilar to the one before us but reached a different concdluson. Angel
presents a case in which two molestation counts were charged as occurring within “ July 1989,”
wheress the datute of limitations ended July 20, 1989. (Id. a p. 1146.) Thevictimin Angd tedtified
the defendant committed numerous acts within the month of July. The court conduded that, because it
could not tel which actsthe jury rdied upon, the prosecution hed failed to meet its burden in proving the
datute of limitations The Angel court aso conduded thet the talling provison upon which the People
relied, namdy subdivision (b) of section 803, did not apply. (Id. &t
pp. 1147-1150.) The court therefore reversad the rdevant counts as time-barred dthough the
defendant had not demurred to them because “a defendant in acrimind case may assart the Satute of
limitations & any time. [Citations]” (Id. a p. 1145, fn. 3)) To the extent the Angdl decison
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contradicts our andyds or condusions, we respectfully dissgreewith it. In thet regard, we note that the
Angel court did not have the benefit of the andyss and holding of the pertinent Supreme Court case,
given its decison predated Williams by severd months,

Defendant next contends counts 1 through 17 must be reversed because the trid court erred by
faling to indruct the jury on the gpplicable Satute of limitations

Asagenad rule thetrid court nesd only ingruct on the Satute of limitationswhenit is placed
a issue by the defense asafactud mater inthetrid. (See People v. Brown (1960) 186 Cd.App.2d
Supp. 889, 892; cf. Cowan v. Superior Court (1996) 14 Cd.4th 367, 393 (conc. & dis. opn. of
Brown, J) [noting thet under current Cdifornia procedure defendant may request indtructions on Satute
of limitationsiif defendant deamsit to be anissug].) To hold otherwise would render moot the
discussonin Williams as to whether the defendant may raise agiaute of limitations daim for the firgt
time on goped. If thetrid court has asua sponte duty to indruct on the gatute of limitations, even if
factudly not placed a issue by the defendant a trid, there would never have been anissue asto
forfeture of theright to raise the satute of limitations for the firgt time on gpped; the dam dwayswould
be presarved under the rubric of indructiond error for falure to give arequired indruction sua sponte.
Asthe court darified in Williams, when an gopdlate court is reviewing agaute of limitations question
after aconviction for the charged offenses, the proper question iswhether the record demondrates that
the arime charged actudly fdl within the gpplicable Satute of limitations

Here, defendant did not raise any objection to counts 3 through 17, and dthough, he did rasea
chdlengeto counts 1 and 2, he did o only faddly and as amatter of law, without contesting the factud
goplicability of the exception provided in subdivison (f). Spedficaly, defendant filed a three-sentence
moation in limine arguing that counts 1 and 2 fdl outsde the Sx-year limitation period and that the
exception in section 803, subdivison (g) did nat apply because of itsterms and because of ex podt facto
limitations. The prosacution agreed subdivison (g) did not goply, but noted thet subdivison (f) did.
Defendant did not reise any factud chdlenge to the gpplicability of the exception in subdivison (f), and
thetrid court denied hismoation. Given defendant did not raise any dispute asto the factua goplication
of the datute of limitations, the court had no obligation to give an indruction to the jury to factudly
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resolve any Satute of limitations question. The proper chalenge for defendant to make now isnat thet
the court failed to ingtruct but, rether, thet he hasthe right to raise the issue for the firg time on gpped,
pursuant to Williams, which we have addressed above.

In any event, assuming arguendo the trid court did e by falling to indruct the jury to meke
factud findings with respect to the talling requirements set forth is subdivison (f), such eror was
harmless under any dandard of review.

We are convinced the proper slandard for evauating an dleged erroneous failure to indruct on
the datute of limitationsis the trditiond Sate prejudice Sandard st out in People v. Watson (1956)
46 Cd.2d 818, given datutes of limitations are not dements of an offense and are not condtitutiondly
mandated or subject to due process concerns. (Peoplev. Frazer, supra, 21 Cal.4th a pp. 770-772
[nating “[c]rimind gatutes of limitation gppear no more rooted in the Condiitution or the traditions
underlying the American legd system then their avil counterparts’ and rgecting adue processdam
agang retroactive gpplication of achangein the datute of limitations).) We ae awarethat in People v.
Sanfill (1999) 76 Ca.App.4th 1137, 1154, the court gpplied the federd Chapman'* hamless error
dandard to the fallure to indruct on the datute of limitations However, in light of our Sate Supreme
Court’s recent holding thet the gatute of limitationsis not an dement of an offense, we bdieve Sanfill
wasincorrect in thet regard.

Regardless of which gandard is gpplied, the dleged error was harmless here where only the last
prong of subdivison (f), namdy, whether defendant “committed” a leest one offense within the section
800 gx-year limitations period, isin digoute. As discussad above, defendant did not dispute & trid thet
the identified acts occurred regularly over the course of the period charged in counts 3 through 17,
induding the period between October 26, 1992 and April 20, 1996, which fdl within the section 800
datute of limitations. His only defense was thet he lacked the requigite lewd intent when he committed
thoe acts Here, where the evidence of the required intent was overwheming as was the evidence thet

1 Chapman v. California (1967) 386 U.S. 18.
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Oefendant committed dl of the hundreds of acts occurring both outsde and within the Sx-yeer limitations
period, any eror is harmless beyond a reasonable doulbt.

CALJIC No. 2.50.01

Defendant contends the 1999 verson of CALJC No. 2.50.01 (herenafter “the 1999
revison”) impermissibly reduces the burden of proof to a preponderance of the evidence™ despiteits
upplementary language which is emphasized bdow. Defendant daimsthe 1999 revison falled to
explain that the jury “could not convict him on the basis of other offense evidence done’ or becauseits
upplementary language conflicts with the unconditutiond portion of the arigind indruction. Claming
the supplementary language can be read “ as areminder thet to convict on the basis of the defendant’s
commisson of the other offenses done, those offenses must be proven beyond a reasonable doult, not
merdy by a preponderance of the evidence” he complansit “logicaly can be recondled with the
ealier verson s0 asto leave that verson's erroneous teaching whally uncontredicted.”  Alternatively,

he damstha “[gven if the supplementary language could be reed to conflict with the conditutionaly

12 Pursuant to the 1999 revision, the jury was instructed with respect to evidence admitted
under Evidence Code section 1108 asfollows “Evidence has been introduced for the purpose of
showing that the defendant engaged in asexud offense on one or more occasions other then thet
charged inthecase. [1]  Sexud offensg meansacrime under the laws of the Sate or the United States
thet involve any of thefollowing: [1] A. Any conduct made crimind by Pend Code Sections 283(a),
2885 and 283(b). The dements of these crimes are st forth dsewhere in theseindructions. [1] B.
Deriving sexud plessure or gratification from the infliction of physcad pain on another person. [1] If you
find thet the defendant committed a prior sexud offense, you may, but are not required to, infer that the
Oefendant had a digpogtion to commit the same or Smilar type sexud offenses. If you find thet the
defendant hed this digpogition, you may, but are not requiired to, infer that he wias likely to commit and
did commit the crime or crimes of which heis accused. [{] However, if you find by a preponderance
of the evidence that the defendant committed a prior sexual offense, that is not sufficient by itself
to prove beyond a reasonable doubt that he committed the charged crimes. The weight and
significance of the evidence, if any, arefor you to decide. [1]] Unlessyou are otherwise
instructed, you must not consider this evidence for any other purpose.” (Itdics added.)
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offengve message of the origind verson of 2.50.01, that conflict dill renders the 1999 vergon confusing
and prgudicid.”

The propriety of the 1999 revison has been uphdd againg the generd, but not againgt the
specific, chdlenges asserted by defendant. (E.g., Peoplev. Hill (2001) 86 Cd.App.4th 273, 275
279; s2e People v. Falsetta (1999) 21 Cd .4th
903, 922-924 (Fal setta); cf. People v. Brown (2000) 77 Cd.App. 4th 1324 (Brown) [uphdlding a
gmilar revisonto CALJC No. 250.02].) However, in Fal setta, our sate Supreme Court did
comment that “[i]n future cases, defendants may request an indruction based on revised CALJC No.
2.50.01 (1999 rev.), supra, which contains language gppropriate for casesinvolving the admisson of
digpostion evidence” (Falsetta, supra, 21 Cd 4th at p. 922.) Falsetta noted thet the 1999 revison
incorporated the two important indructiond points contained in the defendant’ s propased jury
ingruction in that case, one of which was to reaffirm that the proper burden of proof for the current
offense was proof of the dements beyond areasonable doubt. (Id. & p. 923) In conduding, the court
commented, “Without passing on each spedific paragraph, . . . wethink revised CALJC No. 2.50.01
adequatdy stsforth the contralling principles under section 1108.” (Id. a p. 924.) Based upon the
andyssin Fal setta, the Brown court condluded the identica indtruction for propendty evidence under
Evidence Code section 1109, the revised verson CALJC No. 2.50.02 presented no condtitutiona
infirmities (Brown, supra, 77 Ca.App.4th at pp. 1334-1335.)

With regard to the spedific chalenges made by defendant to the 1999 revison, we condder the
chdlenged languegein light of the entire charge to the jury aswdl as argument by counsd and ask
whether thereisa“reasonable likdihood’ the jury understood the indructions as defendant assarts
(Egtelev. McGuire (1991) 502 U.S. 62, 72 & fn. 4; Peoplev. Cain (1995) 10 Cd .4th 1, 36.)

Here, the jury wasindructed that “if you find by a preponderance of the evidence thet the
Oefendant committed a prior sexud offensg, thet is not sufficent by itsdf to prove beyond areasoncble
doubt that he committed the charged aimes”  After giving the challenged indtruction, the court
ingtructed thet the prosecution had the burden to prove the prior offenses by a preponderance of the
evidence only asfdlows “Within the meaning of the preceding indructions, the prosecution hesthe
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burden of proving by a preponderance of the evidence that a defendant committed crimes or sexud
offenses other then those for which heisontrid. [] Y ou must not condder this evidence for any
purpose unless you find by a preponderance of the evidence that a defendant committed the other
crimes or sexud offenses. [  Preponderance of the evidence means evidence that has more
convinang force than that opposed toit. If the evidenceis so evenly baanced that you are ungbleto
find thet the evidence on dther Sde of an isue preponderates, your finding on that issue mus be againgt
the party who had the burden of provingit. [1] Y ou should congder dl of the evidence bearing upon
every issue regardless of who produced it.” (See CALJC Nos 250.1 & 2.50.2) Thecourt's
additiond cherge expredy directed the jury to goply the preponderance-of-the-evidence gandard in
Oetermining whether defendant committed prior sexud offenses and further admonished it not to
congder the evidence of ather offensesfor any purpose unlessit found by a preponderance of the
evidence that the defendant committed them. The court dso indructed the jury that the prosecution
mug prove defendant’ s guilt beyond a reasonable doult, that “each fact which is essentia to complete
asa of drcumgtances necessary to establish adefendant’ s guilt must be proved beyond areasonable
doubt,” and that, asto each charged offense, there were enumerated eements and that “[i]n order to
provethis crime, each of the following dements mugt be proved.” Viewing the 1999 revison and the
court’ s follow-up ingruction dong with the entire charge to the jury, we find no reasonable possibility
thet jurors could think, or reasonably might have thought, thet they could find the defendant guilty bassd
soldy upon his prior uncharged misconduct.

Defendant rdlies upon People v. Vichroy (1999) 76 Cd.App.4th 92 (Vichroy), acase which
conduded that amodified verson of CALJC No. 2.50.01 did not satisfy due process requirements
“[ b]ecause we cannat assume the jury followed the condtitutiondly correct conflicting ingruction.” (Id.
ap.101) We choose not to follow Vichroy. Sgnificantly, Vichroy faled to congder the Supreme
Court' sdiscussion of therevised CALJC No. 2.50.01 in Falsetta, and thus did not andyzethe
damed error in the jury indructions “in light of the guidance provided by” Falsetta. (Brown, supra,
77 Cd.App.dth a p. 1336.) Wetakeinto account thet the Fal setta court expressed its view thet the
chdlenged indruction guiding the jury’s condderation of other bad acts evidence in defendant’ s case
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“contains language gppropriate for casesinvolving the admisson of digpostion evidence” (Falsetta,
upra, 21 Cd.Ath a p. 922) Whilethe Fal setta court tempered its endorsament of the 1999 revised
verson of CALJC No. 2.50.01 by indicating the issue was not squardly presented in that case (id. at

p. 924), “even dictum from our Supreme Court is congdered ‘highly persuesve’ [Citations]”

(Brown, supra, 77 Cd.App4th a p. 1336.) Webdieve“it isimprobable that the Cdifornia Supreme
Court would suggest an indruction * adequatdy sets forth the contralling principles for consdering other
crimes evidence, and then find that same ingruction to be condtitutiondly defective” (Id. at p. 1336;
accord, People v. Regalado (2000) 78 Ca.App.4th 1056, 1060, fn. 2; see dso People v O’ Neal
(2000) 78 Cd.App.4th 1065 [Vichroy' sinterpretation of the indruction at issue rained]; People v.
Escobar (2000) 82 Cd.App.4th 1085, 1097-1098 [rgecting Vichroy].)

The dam that the supplementary language in the 1999 revison could be interpreted as merdy
informing the jury thet the prior crime evidence must be proved beyond areasonable doubt beforeit can
be used to find defendant guilty of the current offense, without requiring thet the jury find the dements of
the offense beyond a reasonable doult, fails to congder the indructions asawhole (People v.
Burgener, (1986) 41 Cd. 3d 505, 538) and ignores the fact the same indruction dreedy informed the
jury that the propensity evidence neaed only be proven by the prasecution by a preponderance of the
evidence. We rgett defendant’ s interpretation, which requires the jury to view the indruction as sting
out two competing, contradictory standards regarding propengty evidence, because we assume “jurors
areintdligent beings and capable of underdanding and corrdating dl indructions which are given to
them” (People v. Billings (1981) 124 Cd.App.3d 422, 428) and because the attorneys arguments
would have reinforced thet the prasscution mugt prove each dement of the offenses beyond a
reasonable doubt. (See, eg., Peoplev. Kdly, (1992) 1 Ca.4th 495, 526-527.) The prosecutor
argued that she was “ going to discuss the dements of an offense, because. . . [y]ou need to decide was
each dement of each crime proved beyond areasonable doubt.” Likewise, defense counsd argued the
prosscution must prove the dements of the offenses beyond a reasonable doulbt, reed the rdevant
portions of CALJC No. 2.50.01, and then explained that “even if you concdlude that [defendant]
committed sexud offenses with these boysin the’ 70'sand early ' 80's, under thisingdruction thet would

32



not be auffident in itsdf to prove that heis guilty of the charges brought againg him as to which [Vidim]
isthevictim.” In sum, we condude “the record revedls a condsent messege from the indructionsasa
whole and from the dosing alguments—that is, the jury mugt find [defendant] guilty beyond a
reasonable doubt before it could convict him of any of the charged offenses” (People v. Brown,
upra, 77 Cd.App.dth a p. 1335.)

In any event, assuming arguendo error did occur, we are convinead it was harmless beyond a
reasonable doubt. (See, eg., People v. James (2000) 81 Cd.App.4th 1343, 1360-1365.) Theonly
issuein this case was whether defendant hed a sexud intent when he fondled and spanked his son.
Here, the evidence of sexud intent was overwhdming in light of defendant’ s sexud fixation with young
boys buttocks and hislongstanding pettern of rubbing and spanking young boys buttocks for sexud
gimulaion. The record revedsthet, up until the night of his arrest for the present offenses, defendant
was downloading explicit sexud fantasies about fathers goanking their sons. Defendant’ s daim of
prejudiceis not well taken. ™
Ex Post Facto Legislation

Defendant next contends Evidence Code section 1108 (hereinafter “section 1108"), standing
aone or coupled with the indruction given under CALJC No. 2.50.01, violates the prohibition againgt
ex podt facto laws.

In People v. Fitch (1997) 55 Cd.App.4th 172, 185, the court hdd admisson of propensty
evidence in s2x offense cases committed before 1996 under section 1108, which wias enacted in 1996,
did not violate the Sate or federd prohibition againgt ex podt facto legidaion. The court reasoned thet

13 After brifing in this case, Division Four of the Second Appdlate Didtrict filed People v.
Reliford (2001) 93 Cd.App.4th 973. Inthat case, the court found the revised verson of CALJC No.
2.50.1 confusng: On the one hand, it tlsthe jury thet aprior offense, found by a preponderance to be
true, isnot sufficent by itsdf to support aconviction; on the other hand, it tdlsthe jury thet it must
decide the weight and sgnificance to give evidence of aprior offense. The court further concluded thet
error in giving the indruction was subject to harmless-arror review under Chapman v. California
(1967) 386 U.S. 18. The court proceeded to find the error harmless beyound a reasonable doulbt.
Evenif wewereto agree with Reliford’ sandyss of theindruction, we would find any error in giving it
harmlessin light of the ather jury indructions, arlguments of counsd, and srength of the evidence.
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the dausg s meaning indudes the fallowing dement: “ * “Every law thet dtersthe legal rules of
evidence, and recalvesless, or different, tetimony, than the law reguired at the time of the commisson
of the offense, in order to convict the offender.” [Citation.].” ” (Id. a pp. 185-186.) However, the
court conduded that “ *this language was not intended to prohibit the gpplication of new evidentiary
rulesin tridsfor crimes committed before the changes. [Citations]’ ‘[A] new rule of evidence which
admits evidence nat previoudy admissible or which extends competency to awitness may vaidy
operaeinthetrid of aprior offense. [Citations]' [{] Since. . . section 1108 does not dter the
Oefinition of acrime, increase punishment, or diminate adefensg, it does not violae the ex podt facto
cdause....” (Id. a pp. 185-186, internd citations omitted.) Defendant acknowledges Fitch found the
goplication of section 1108 intrids for crimes predating its enactment did not violate the ex podt facto
dause and concedes he “has no quarrd with the holding in Fitch” Rather, he contends his case
presents adifferent question then Fitch.

Focusng upon CALJC No. 2.50.01, he again suggests the indruction changes the nature of
sex offenses by alowing a conviction based upon propendty evidence done. Thisex podt facto
argument is an dternate formulaion of defendant’ s earlier due process argument chdlenging the vaidity
of theingruction. For the reasons previoudy s forth, we remain convinced defendant’ s underlying
premise regarding CALJC No. 2.50.01 isflawed; in turn, we condude that premise cannot support his
ex pod facto dam.

To support hisex pog facto argument, defendant relies upon the case of Carmell v. Texas
((2000) 529 U.S. 513. Such rdianceis misplaced. There, the Supreme Court reviewed a 1993
changein Texaslaw pertaining to rgpe cases. Under prior law, a defendant could not be convicted of
rape based soldy upon avictim's uncorroborated testimony unless the victim hed reported the rape to
another person within Sx months of the offense. The Satute had an exception to this* *outcry or
corroboration’ ™ requirement if the victim was under age 14. 1n 1993, Texas ddeted this requirement
for dl vicims, and the court in Carmell conduded this change could not be gpplied to crimes
committed before the effective dete of the Satutory change. (Id. a p. 517.) It reeffirmed thet
procedurd rule changes, such as changesin the rules of evidence, ordinarily do not implicate ex post
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facto concerns, but it explained that changeswhich dters* ‘the legal rulesof evidence, and receives
less or different, testimony, than the law required a the time of the commisson of the offensg, in order
to convict the offender’ ” do implicate ex post facto concans. (Id. a p. 522.) The court found the
Texas amendment hed the effect of changing the quantum of proof necessary for the prosecution to
prove rgpe because, prior thereto, the prosecution had to demondrate outcry or corroboration, in
addition to the listed dements of rgpe, to sustain aconviction, while dimination of thet requirement
easad the prosecution’ s burden for proving rgpe. (Id. at pp. 529-532.) The court noted, “ The issue of
the admisshility of evidenceis smply different from the question whether the properly admitted
evidenceis sufficent to convict the defendant. Evidence admisshility rules do not go to the generd
issue of guilt, nor to whether aconviction, asamétter of law, may be sudtained. Prasscutors may
sidy dl the requirements of any number of witness competency rules but this says abosolutdy nothing
about whether they have introduced a quantum of evidence sufficient to convict the offender.
Sufficiency of the evidence rules (by definition) do just that—they inform us whether the evidence
introduced is suffidient to convict asamétter of law (which is not to say thejury must convict, but only
thet, asamétter of law, the case maybe submitted to the jury and the jury may convict). Inthewords
of [the Texas Satute], ‘[ conviction . . . isupportable when itsrequirementsare met.” (1d. at pp.
546-547.)

Defendant argues section 1108, when coupled with CALJC No. 2.50.01, smilarly reducesthe
quantum of evidence nesded to Sudtain a conviction for asex offense, dlowing asex offense conviction
based upon ether propendty evidence or on proof of the dements of the offense, rather than on proof
of the dements of the offensedone. We disagree,

“IYection 1108 was intended in s2x offense cases to rdax the evidentiary restraints section
1101, subdivison (a), imposed, to assure thet the trier of fact would be made aware of the defendant’ s
other sex offensesin evduding the victim' s and the defendant’ s crediibility.”  (Fal setta, supra, 21
Cd.4tha p. 911.) It was neither desgned nor intended to provide an dternate basisfor finding a
Oefendant guilty without the need to prove dl the dements of the offense. Defendant concedes section
1108, by itsdf, was a procedurd change in an evidentiary rule which did not implicate ex post facto
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concarns, and we are convinced CALJC No. 250.01 isnot alaw which dters or augments the Satute
governing admisshility of propengty evidence or the role of thet evidence in rdation to determining guilt
for the charged offense. The indruction, which is desgned to inform the jury of the law and of how to
evduate and goply evidence admitted pursuant to section 1108, cannot form the basisfor an ex post
facto chdllenge™ Only the new statute itsalf, namely, section 1108, can congtitute achangein the
governing law which could give rise to ex post facto concarns. Given section 1108 by itsdf does not
reduce the prosacution’ s burden or cregte an dternate means for convicting asex offender, there can be
no ex pod facto dam under Carmell.

In summary, we condude defendant’ s ex pogt facto argument is not well taken.

Admissibility of Prior Sexual Misconduct Pursuant to Evidence Code Section 352

Defendant contendsthe trid court abbused its discretion by admitting his prior uncharged crimind
sexud acts agang boys and “the videos, photos, computer disks, and other documentary evidence’
depicting child pornography. He daimsthe sexud materid other than the “dide show” videotgpe
should have been exduded under Evidence Code section 352 (hereinafter “section 352”).

Section 1108 establishes thet evidence of prior sex crimes has atendency to prove awillingness
to commit such aimes. As such, the evidenceis rdevant and admissble but subject to exduson under
section 352 “ “if its probative vaue is subgtantidly outweighed by the probehility that its admisson will
(& necessitate undue consumption of time or (b) create substantial danger of undue prgjudice, of
confuang theissues, or of mideading thejury.” ” “Thetrid court’' s exerdse of discretion in admitting
evidence under . . . section 352 will nat be disturbed unless the court acted in an arbitrary, cgpricious or
patently absurd manner thet resulted in a manifest miscarriage of judice. [Citations]” (Peoplev.

" |f aningruction expanded the means by which a crime could be committed or alowed
for conviction in amanner unauthorized by gatute, it would be amisstatement of exiding law but would
not conditute avaid change in the law giving rise to ex post facto concans. The proper recourse
would be to chdlenge the indruction as mistating the law, the precise chdlenge defendant has mede to
CALJC No. 250,01 in an earlier contention. In that regard, for the reasons discussad edrlier, we
rgect defendant’ s chdlenge to the 1999 revison of CALJC No. 2.50.01 as providing anew, dternate
bassfor convicting a defendant for a sex offense basad upon propendty evidence done.
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Yovanov (1999) 69 Cd.App.4th 392, 406.) The prgjudice which exdusion of evidence under section
352 isdesgned to avaid is nat the prgjudice “to a defense that naturdly flows from rdevant, highly
probetive evidence. . .. ‘[A]ll evidence which tendsto prove guilt is prgudicid or damaging to the
defendant’scase. The sronger the evidence, the moreit is“prgudicid.” The“prgudice’ referred to
in. . . saction 352 goplies to evidence which uniquely tends to evoke an emationd bias againd the
Oefendant as an individud and which has very little effect on theissues.” (Peoplev. Karis (1988)
46 Cd.3d 612, 638, emphass added.) In conduding whether to admit or exdude prior crimes
evidence under section 352, the trid court need not specifically address each factor in its baanaing; dll
thet isrequired isthet the record demondrate that the trid court understood its responghilities and
fulfilled them under section 352. (Brown, supra, 77 Cd.App4th at p. 1337.)

Here, thetrid court understood its duty under section 352 and expresdy exercised its discretion
after congdering the probative vaue of the proffered digputed exhibits and the proposad testimony by
victims of defendant’s prior molestations againg its potentid for prgudice. It then ruled “this. . . wasa
definite course of conduct over the years, 0 | think your argument on remotenessfails. [ Astothe
1108 s=ction.. . ., you don't need any Smilarity a dl, but | think thereisagreat dedl of amilarity here.
... Thereaeplenty of acts here that will fulfill thet section. [{]] Under 1101 (B), the common scheme,
plan, design, intent, you do nesd amilarity, but thereis smilaity here. They'redl young boysof a
cartain age thar buttocks are shown ether with white shorts or without shorts. And the nature of the
moledts, the gpankings and the rubbings . . . 0 that sectionisaso satidfied. And asto 352, | find dl of
these acts are more probtive than prgudida so this tetimony will be dlowed.”

Rdying upon People v. Harris (1998) 60 Ca.App.4th 727 (Harris), acasewhich the
Cdifornia Supreme Court usad as an example of atrid court abusng its discretion to admit evidence
pursuant to section 1108 (Fal setta, supra, 21 Cd.4th a pp. 918-919), defendant points to factors
which he contendsweghed in favor of exdudon. In Harris, anurse was accusad of raping two
psychologicdly vulnerable women & amentd hedth center in 1995. (Harris, supra, 60 Cd.App.4th at
pp. 730-733.) To bolger the women' stestimony, the prasecution introduced, under section 1108,
evidence rdaing to a 1972 burglary conviction in which the defendant, an assstant gpartment manager,
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obtained keysto the victim’s gpartment, entered, and brutally beat her, cut her vaginawith an
ingtrument, and stabbed her chest with anicepick. (Id. a p. 733.)) Thetrid court gavethejury a
redacted verson of the events which omitted some of the attack’ s brutdity but gave theimpresson it
was primarily sexud and involved aviolent rgpe. The prosecution then suggested to thejury thet this
assault involved abreach of trugt Smilar to the charged rgpes. (1d. at pp. 734-736.) Thereviewing
court was troubled thet the redaction was “mideading” (id. & p. 733) and fdt the potentid for
prejudice gredtly outweighed the minima probative vaue because the brutd nature of the earlier offense
was far more inflammeatory then the current offense, the prior offense had occurred 23 years earier with
no sgnificant intervening crimind behavior before the current dlegations, and there was a probahility of
confusion because the defendant was not convicted of rape for the prior crime. (Id. at p. 738-739.)
The court conduded thetrid court abusad its discretion under section 352 because every sSgnificant
factor militated srongly againgt admitting thisprior crime. (Id. at p. 741.)

Defendant’ s case does not auffer from the infirmities present in Harris. Defendant daimed any
touching of Victim's buttocks during the reading sessons waas accidentd or nonsexud, thet he lacked
sexud intent when he spanked Victim during the play or punishment sessons, and thet he did not
intentiondly pull Victim's pants down during the play spankings. The chdlenged tetimony regarding the
prior molestations was highly probative of defendant’s crimind intent and in showing absence of
acadent. It reveded that defendant gave other young maes Smilar “rubs’ which involved intentiondly
pulling down tharr underwear and fondling their bare buttocks The witnesses discussad defendant’ s
sexud fasanation with tight, white underwear, which defendant hed his prior molest vicims weer and
which hetried to force Victim to wear. They dso described defendant’s sexud obsesson with
goanking, his sexud fascination with little boys buttocks during his molestations, and hisbdief inan
idedl sodiety in which boys walked around naked or in tight white cotton briefs. The witnessesindicated
defendant molested them while acting in a parentd-like role, as agepfather of C. and J, asa
housemate babystter for Tommy, as ababystter for Matt, and asthe officid big brother and surrogate
father for James, John 1, and Seen. This conagtent testimony of severd prior molest vicims
ubdantiated Victim's testimony thet defendant repeatedly fondled Victim and spanked his buttocks
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with sexud intent: “ ‘[ T]he recurrence of asmilar result . . . tends (increesingly with each indance) to
negative accident or inadvertence.. . . or good faith or other innocent mentd date, and tends to etablish
(provisondly, & leadt, though not cartainly) the presence of the . . . aiimind, intent accompanying such
anact.... [Citation]” (Peoplev. Ewoldt (1994) 7 Cd.4th 380, 402.)

The documentary evidence Smilarly was probative with regard to intent, albbsence of acadent,
and common plan or scheme. Defendant wrote about the nature of child molesters and his atraction to
young boys. He wrote and possessed sories, photogrgphs, videos, and drawings reflecting sexua
interest and arousdl derived from spankings and the pain inflicted during them. The evidence showed
Oefendant vigted internet Stes containing sexud gories about gpankings and punishing little boys some
of which had sexud themes regarding fathers gpanking sons. This evidence, which revedled defendant’s
sexud interest in young boys' buttocks, his sexud obsesson with gpanking boys bare buttocks, and his
lewd fascination with boys in tight white cotton underweer, was highly probetive of the neture of
Oefendant’ s physicd rdationship with Victim and of his sexud intent during the charged acts

We are unpersuaded by defendant’s daim thet the dide show video was suffident to
demondrate his“sexud interest in boys’ and thet any further evidence was cumulaive and offered
merdy to inflame the prgudices of thejury. The additiond evidence showed that defendant hed very
gpedific sxud obsessons and engaged in conggently didinctive patterns of molestation with hisearlier
vicims, thereby refuting the damsthat his repeated fondling of Victim's bare buttocks were accidenta
brushings during back massages smilar to those given by atypicd parent and thet the playful and
punitive pankings were accidenta or administered soldy for disciplinary purposes. Whilethe video
showed isolated sngpshots of defendant’s prior molestations, the live tesimony reveded the parental
relationship defendant had with his victims and destribed defendant’ s Satements mede in rdaion to his
spedific acts, thereby demondrating with spedificity defendant’ s unique sexud interests with regard to
fondling and spanking boys buttocks.

The evidence partaining to defendant’ s molegtation of his stegpsons and the evidence showing
the pedophilic pictures and stories he possessed in 1998 dso were highly rdevant to rebut the daim that
his pedophilic sexud interest in boys and fascination for spanking, rubbing buttocks and tight white
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underwear had ended by 1983. The physica evidence recovered from defendant’ s possesson in 1998
a0 sgnificantly asssed the jury in evauating defendant’ s psychiatric defense. Defendant tedtified his
love of boyswas an “aesthetic” gopreciation rather than asexud interest and that his photogragphs of
boys were art rather than pornography. He daimed tgped 4ow motion spanking sequences were made
to obsarve the kinetics of mation rather than because of any sexud interest in the spanking.
Defendant’ s psychidrig repested thistheme in hisandyss, initidly conduding thet defendant went
through achange by the early 1980's by letting go of hisview of little boys as sex objects and taking on
an “aesthetic gppreciaion” of them. However, confronted with the writings, drawings, and explicit
child pornogrgphy in defendant’ s possession a thetime of hisarrest, aswdl as with the extent of
Oefendant’ s rdlaionships with his prior moletation victims, the psychiatrist acknowledged this evidence
afected the vdidity of his diagnods and caused him to reevaluate hiscondusons: The chdlenged
evidence, which proved subgtantialy probetive in undermining defendant’ s psychologica defense and
hisdam of lack of crimind intent, was not merdy cumulative of the dide show video.
Defendant’ s argument thet “the admisson of . . . the cross-examination of [himsdlf] concerning
his rdationship with the now-deceased John [2], was error” failsfor severd reasons. The prosecution
did not offer evidence about defendant’ s rlaionship with John 2 in its case-in-chief; that evidence was
not apart of thein limine motion addressad by the court, and defendant did not raise any pretrid
objectionstoit. Given defendant did not raise asection 352 objection to thisline of questioning a the
time the evidence was offered,® any daim of error with respect to the tesimony regarding defendant’s
relationship with John 2 was waived. (See People v. Kirkpatrick (1994) 7 Ca.4th 988, 1014-1015.)
In any event, this evidence properly was dicited by the prosecutor to show how defendant’ strid
testimony differed from wheat he had reveded to his psychiarist regarding the rdationship defendant hed
with ayoung boy asateenager. The prosecution was entitled to impeach defendant’ s psychiatric
defense by cagting doubt on the srength of Dr. Weingarten' s diagnosis on the bagis that defendant

1> Defendant raised one objection based upon “relevance’ and “ peculation” to a specific
guestion but otherwise did not object to thisline of questioning.

40



repeatedly lied to his psychiaris about the extent of his sexud adtivities with young boys, induding his
early relationship with John 21

While the witnesses tedtified about events deting back to 1970, their testimony demondrated
thet defendant had molested young boys, induding his sepsons, dmogt continuoudy for & leest a26-
year period, except for afew yearsfollowing his severe accident in 1985, and that he continuoudy
acquired and possessad explicit child pornogrgphy during that period. Thus, thetria court properly
conduded that defendant’ s * argument on remotenessfails” (See People v. Mendoza (2000) 78
Cd.App.4th 918, 925-926 [remoteness dam falls where defendant has consstent repested pattern of
offenses throughout revant period prior to ingant offensg].) Contrary to thefactsin Harris, the
pervasveness of defendant’ s lewd conduct throughout his adult life favored admisson of the chdlenged
evidence.

Although defendant was not convicted of the prior acts, we find little concern for potentid jury
confusoninthiscase In People v. Balcom (1998) 7 Cd .4th 414, 427, the court identified two
subpartsto potentia confuson for prior uncharged acts (1) potentid confuson arisng from the
temptation of the jury to convict for past crimes rather then the current crime and (2) potentia confuson
arigng from its attention baing diverted by having to evauate whether the prior offenses actudly
occurred. Here, where the jury was properly indructed on the role of prior crimes evidence admitted
under section 1108, the chance of confusion with regard to convicting the defendant for the prior crimes
wasminimized. (SeePeoplev. Callahan, (1999) 74 Cd.App.4th 356, 372)) Smilarly, thereislittle
chance the jury’ s tention was unnecessarily diverted by the need to determine whether defendant

16 Defendant’s daim that Victim did not gppear in the porographic photographs or Soriesis
belied by the record. Defendant’ s collection of sexudly-themed vignettesinduded a story written by
Oefendant rdaing his exatement about seaing Victim wearing underweer in public, and aletter by a
pedophile referred to a gory written by defendant about Victim skinny dipping with afriend. Dr.
Wengarten admitted these two exhibits were examples of defendant viewing his son as asex object.
Police a0 recovered a photogrgph of Victim pased wearing Superman Underoos Smilar to thosein
which defendant posad Seen.
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committed the prior offenses given he effectively admitted the prior acts and assarted, indeed, thet he
hed changed hislife in the years preceding the charged lewd acts on his son.

While testimony regarding the prior molestationsinvolved a subgtantid portion of thetrid, the
evidence did not require an undue consumption of time under section 352 given the nature of
Oefendant’ s defense, which focused on hislack of intent and on the psychologica evauetion of his past
history with young boys

Here, where the evidence offered was highly probative to severd different issuesin the case,
induding whether defendant’ sinterest in sexud physicd contact with boys hed waned and whether he
could draw a*“line” when it cameto his naturd son, and the factors on the prgjudice Sde were not 0
overwhdmingly strong asto suggest the trid court’ s evauation of the evidence was arbitrary,
cgpricious, or patently absurd, thetrid court “ correctly deemed the prior [acts] evidence to be highly
probetive, and not ‘ uniquely intended to provoke an emationd biasagaing’ gppdlant. The amilarity of
the earlier eventsto the offense charged in this case was quite remarkable. The pattern of abuse was
unmigtekable, and the trid court properly permitted it to be presented and argued to thejury.” (People
v. Jennings, (2000) 81 Ca.App.4th 1301, 1315-1316.) We are convinced the trid court understood
its obligation to balance the risk of undue prejudice againgt the probative vaue of the evidence and did
not commit amanifest abuse of discretion in ruling thet the chalenged tetimony and exhibitswere
admissble
Evidence of Defendant’s Friendship with Man Featured on American’s Most Wanted

Defendant next contends the trid court abusad its discretion by admitting evidence rding to his
friendship with Jon Tampico (Tampico) and to the fact Tampico was featured in an gpisode of
AmericdsMog Wanted."’

7 The prasecution originally intended to call Tim Painter as an expart witnesson NAMBLA, a
pedophilic organization with which defendant was involved, and on the prominent role of Tampico inthe
organizaion. However, given the prosecution ultimetely dected not to use Panter’ s tetimony, we
agree with the People that “any of defendant’s argument directed a this proposaed testimony is
misplaced.”
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Victim testified one reason he reported the charged molestations was that he saw Tampico
feetured on Americals Mogt Wanted in July 1998, Tampico frequently heped Victim with school
projects when defendant was not there. The program indicated Tampico was wanted on charges
relaing to child pornography focusing on young boys. Defendant hed defended Tampico'slifestyle
choices, while the program presented a strong case condemning Tampico. Seaing the show presant
Tampico in alight redicdly different from his father’ s views caused Vidim to quedtion hisfether’ smord
views. A week ater the show, Victim discovered defendant’ s disks with photographs of young boys
with exposed bare buttocks These events causad Victim to reevad uate defendant’ s behavior with him
for over past severd years, to sugpect hisfather was a pedophile, and to redize he hed been repestedly
molested by his father when he was a preadol escent.

In addition, defendant’ swife briefly tedtified regarding defendant’ sinteractions with Tampico
and about a satement Tampico made to her after she discovered defendant’ s child pornography
collectionin 1985. Wife testified that Tampico hed told her he had advised defendant to tdll her about
the pornogrgphy before the marriage.

One agpect of defendant’ s defense &t trid was to assart that Victim was baing manipulated by
his mother and that the testimony regarding the buttock fondling was exaggerated due to her influence.
For example, in dogng argument, defense counsd suggested Wife manufectured the molestation case to
help her divorce proceadings and that Victim enjoyed the back rubs but “[was] subjected to a number
of influences’ in 1998 which colored his perception, induding Wife sviews of defendant. The defense
pointed to the fact that Victim did not report the buttock rubs as improper molestations until 1998.
Thus, the chalenged evidence was rdevant and highly probative to demondrate Victim's mativation for
reevauaing the earlier interactions and to show the drcumatances surrounding his decison to report thet
conduct.

We condudethetrid court did not abuse its discretion in determining the probative vaue of the
chdlenged evidence was not outweighed by its potentia for prejudice

In any event, assuming arguendo thetrid court erred by admitting some or dl of the evidence
relaed to Tampico, any error in admitting those referenceswas harmless. Thetrid court indructed the
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jury that testimony about Tampico gppearing on Americal's Most Wanted for child pornogrgphy was
not admitted for the truth but only to show how it afected Victin's mentd date. 1t dso indructed thet
the evidence Wife gave regarding Tampico was nat offered for the truth but only to show the effect of
his satements on her a the time and to explain her subsequent actions with repect to defendant’s
pedophilia. The chalenged tesimony was brief, it was subgtantidly lessinflammeatory then other
testimony regarding defendant’ s pedophilia, itsimpact was expresdy limited by the indructions, and it
was of little sgnificance to the prosecution’ soverdl case. Defendant dams the prosecutor argued
Tampico was guilty of child pornography because Americal's Mogt Wanted “can't be wrong.”
Defendant migtakes Victim's explanaion for one made by the prosecutor. Victim reported the
molestationsin large part because he bdieved the tdevison report could not be wrong and therefore
began doubting defendant, and the prosscutor Smply reiterated Victim's thought process as explaning
why he reconsdered the nature of the buttock rubs and reported them as molestations. Moreover, the
jury was indructed that the testimony regarding Tampico was admitted for alimited purpose, and we
presume the jurors generdly undersood and fathfully followed those indructions. (See People v.
Mickey (1991) 54 Cd.3d 612, 689, fn. 17.) Findly, we note that overwhdming evidence was
presented that defendant waas a pedophile irrespective of testimony connecting him with Tampico.
Accordingly, we are convinced there is no reasonable likelihood defendant would have recaived amore
favorable outcome hed the chalenged evidence been exduded. (People v. Watson, supra, 46 Cd.2d
a p. 836.)
Denial of Defense Motion to Srike Tesmony of Defendant’ s Cellmate

Defendant chdlenges the tetimony of Homer Resendez (Resendez) regarding defendant’s
conversation with him in aholding cdl. 1n essance, defendant argues the trid court abused its discretion
by denying his request to strike Resendez s tesimony following the invocation of his Ffth Amendment
right to dlence.

The day trid testimony began, the prosacutor learned thet, while Resendez and defendant
shared acdl, defendant made inculpatory satements, induding solidting Resendez to injure hiswife. In
indicating her desreto cadl Resendez as awitness, the prosacutor informed the court that Resendez was
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in cugtody asa“witness’ in amurder case pending in the county. This misstatement occurred because,
when he came forward with information, Resendez provided that information to Detective Watson. It
later was daified that Resendez had been indicted, dong with severd others, and was facing trid on
murder charges ariang from a 1980 killing.

The prosecutor agreed to provide the defense Resendez’ s rgp sheet and the notes and
recording of his policeinterview. The defense recaived the promisad items but then additiondly
requested discovery of al police reports regarding Resendez’ s underlying murder chargeto didit his
bias and moativeto testify. The prosecutor replied that neither her office nor the police had offered a
dedl in exchange for Resendez’ stestimony, and she introduced aletter in which Resendez sad his
moativation for coming forward was his bdief the soliatation was serious. She objected to induding the
murder police reportsin adiscovery order, assarting the request was too broad and the information
therein would not leed to admissble evidence in the present case because the reports are heersay. The
trid court indicated it would dlow questions about the strength of Resendez’ s case and whether it was
moativating him to offer tesimony, but it denied the request for the police reports, saying it would not
permit acollaerd trid on the facts underlying thet indictment.

Before Resendez took the witness sand, his atorney told thetrid court thet he hed advised
Resendez not to testify and had made it “dear” to Resendez that defendant’ s prosecutor, aswell asthe
prosscutors in Resendez' s case, had indicated there weere no promises in exchange for histestimony.
Resendez sad he wished to testify againgt thet advice, noting he was not pressured by anyone, induding
the prosecution, and that no inducements hed been offered for histestimony.

Resendez then tetified defendant hed offered him $5,000 to ensure Wife and Victim would not
testify. Hetold Resendez he could kill Wife but should just frighten Vicim Defendant provided
Resendez with detalls regarding his padt, his maitd rdaionship, and his case, induding detalls naither
released to the press nor known to police. Resendez said he reported this conversation out of love for
children and concern for the wife and son. Resendez said he hates child molesters and wias disturbed
defendant was charged with child molestation and pornography. Resendez added that the prosecutor



expliatly had said he would receive no condderation in exchange for testimony, had asked no questions
about his pending murder case, and had refused to discussiit.

On cross-examindtion, Resendez admitted he had been to prison eight times, he had been
convicted of first degree burglary in 1992 and had been sentenced to 22 yearsin prison asacareer
crimind, and he had been convicted of theft in 1990, fase imprisonment in 1987, fird degree burglaries
in 1986 and 1983, and second degree burglary in 1982, Resendez admitted he told Watson hewas a
“witness’ to amurder and had given a co-defendant’ s name when asked whose case it was. Asked if
he hed told Watson the Didrict Attorney’ s Office wias angry with him, Resendez said they know heiis
not guilty and are charging him because he would not cooperate by saying what happened on the day of
the murder. He then said he would not discuss the facts surrounding the 1980 murder and asserted his
FHfth Amendment privilege as to the spedifics of what had occurred. Asked about his grand jury
testimony, Resendez said he hed tedtified there in part but had refused to answer some questions out of
concern for hisfamily’ ssefety. Asked if he volunteered to hdp Sen Jose palice in the murder case or
they sought him out, Resendez again exerdsed his privilege. Defense counsd then moved to drike
Resendez’ stesimony, contending Resendez' s exerdise of the privilege impaired the defense right to
cross-examinaion. The prosscution argued Resendez only had assarted the privilege when asked
spedific questions about his actions at the homidide scene, thet he had been forthcoming on dl matters
related to defendant’ s case and had been fully cross-examined about his prior feonies and about
whether he had been offered or promisad a benefit in exchange for tesimony.

When the court essentidly adopted the prosecution’s views, defense counsd said he wanted to
further establish the factud bagsfor the Srength of the murder charge to impeach Resendez' s tesimony
that he was not worried about thet case. The court concluded the defense had received sufficient
impeachment information through cross-examingtion and thet counsd’ sinahility to get further detailson
the murder through Resendez did nat suffidently impair the right to cross-examination o asto warrant
griking Resendez stesimony. Recognizing defense counsd wastrying to attack Resendez s arediibiility,
thetrid court obsarved, “1 think you' ve been able to do that, so your motion is denied.”



Resendez then wias asked more questions about his grand jury tesimony. He answered severd
but asserted his Fifth Amendment privilege when asked if he had tetified thet he had been sought out by
San Jos= palice to give tesimony in that case. Resendez admitted he was aformer gang member but
refused to idertify the gang. He sad he did not identify himsdf as a defendant because he does not so
view himsdf. Asked whether he told Watson that Sen Jose officers hed offered aded in exchange for
his tesimony in the murder case but he had refusad, Resendez assarted his Ffth Amendment privilege
Resendez assarted this same privilege in response to additiond questions about his wheresbouts at the
time of the murder.

In denying arenewed motion to srike Resendez’ s testimony, the court noted that defense
counsd was able to cregte the impresson he wished to show by having Resendez repestedly invoke his
FHfth Amendment privilege when asked about the details of the 1980 murder case despite hisdaimed
unconcern with the charges. It dso noted that the portions of the grand jury transcript and interview
with Watson which were read to the jury reveded that Resendez previoudy had worked with police
with repect to the murder charge.

On redirect, the prosacution used the same grand jury testimony to rehabilitete Resendez by
showing from itstranscript that the prosecutor had not promisad anything to Resendez in exchange for
histesimony before the grand jury.

On recross, Resendez again assarted his FHfth Amendment privilege to questions regarding
whether he told Watson the prosecutor in his murder case was trying to get informetion for freeand
thet, when Resendez told the prosecutor he no longer would help in the homicide investigation, thet
prosecutor hed said that, if Resendez would not hep, he would be hit with amurder charge. Thetrid
court denied arenewed moation to strike based upon thisfind exchange and, fallowing the jury’s verdict,
the defense unsuccessfully moved for anew trid on this same ground.

Defendant firg damsthetrid court abusad its discretion by denying his admittedly “ broad”
discovery request for dl police reports rdated to the 1980 homidde invedtigation, reiterating histrid
cdam that he was entitled to discovery of dl of those records and reports so he could use thet evidence
to show how grong the case was againg Resendez.
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Given aruling on amoation to compd discovary “is subject to review for abuse of discretion”
(People v. Ashmus (1991) 54 Cd.3d 932, 979), acourt’ sexercise of itsdiscretion in ruling on asuch
amoation “cannot be overturned unlessit is arbitrary, capricious, or patently absurd. [Citation.]”
(People v. Broome (1988) 201 Cal.App.3d 1479, 1489.)

The People correctly concede that, while the information sought had no direct rdevance to
defendant’ s guilt or innocence, it “might have contained materid thet hed the potentid to rdae to Mr.
Resendez s arediibility by showing amativeto try to curry favor with the prosscution in light of the
grength of the charges againg him.”  We likewise concur with the People that the request was too
broad for the purpose identified by defendant in thet the materias sought went beyond providing
counsd with sufficdent knowledge about the murder case to question Resendez effectivdy about his
moativeto lie, that such reportslikdy induded subdantia extraneous meterid, such asinformation
gpplicable to the other defendants and investigations which did not involve Resendez. 1n denying the
discovery request, thetrid court aptly commented thet it was“not going to try that homicide case
here”

We are convinced thetrid court’ s discretionary discovery ruling did not agnificantly hamper
Oefense counsd’ s aility to question Resendez about the strength of the murder charges. Even without
the requested reports, counsd had subgtantia information regarding the facts underlying the pending
cae, 2ch asthe transoripts from the grand jury hearing which resulted in Resendez' sindictment of for
murder. The transtripts induded Resendez’ s own testimony, and counsd was dlowed to use
information in those transripts to cross-examine him &t tridl.

InHill v. Superior Court (1974) 10 Cd.3d 812, a case in which the defense requested dll
information contained ina* ‘rgp sheet” ” for a prosecution witness, the gppelate court held the trid
court had abused its discretion in refusing to order the prasecution to turn over records of felony
convictions contained in that “ ‘rgp sheet’ ” but had not abusad its discretion in refusing to order
discovery of portions of that sheet containing records of arrests or detentions. (Id. at pp. 822-823.)
Rgecting adam thet such arrests or detentions might reved amodus operandi of the witness making
fase reports, the Hill court conduded thet, “[i]n view of the minima showing of the worth of the
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information sought and the fact thet reguiring discovery on the basis of such ashowing could deter
eyewitnesses from reporting crimes, we are stidfied thet [the trid court] did not abuseitsdiscretionin
denying discovery of those records, if they exist.” (Ibid.)

Asin Hill, defendant has made only aminima showing that the reports he sought would provide
sgnificant information beyond the grand jury tesimony, and his request would have reguired turning
over records which had little or no bearing on Resendez’ s possble mative to lie. Given defense counsd
hed subgtantia information regarding the 1980 homidde with which to effectively cross-examine
Resendez about his pending case, we condude thetrid court did not abuseitsdiscretion in limiting the
soope of discovery on the grounds thet the informetion requested wias too broad and would have
resulted in a.collaterd trid.

Defendant’ srdiance upon Giglio v. United Sates (1972) 405 U.S. 150, Peoplev. Morris
(1988) 46 C4a.3d 1, and People v. Westmorland (1976) 58 Ca.App.3d 32, ismisplaced. These
casssinvolve falure to disdose dedls negoatiated between the prosecution and the witnessin exchange
for testimony while, here, the prosecutor, Resendez, and Resendez’ s atorney consstently represented
thet no dedls had been offered or promises made in exchange for testimony.

For thefird time on gpped, defendant suggests Resendez in fact recaived benefitsin his murder
ca=for histestimony in defendant’ strid, acdam unsupported by any facts and directly contrary to the
record on goped. 1N S0 arguing, defendant assarts that Resendez tedtified only that he did not expect, in
exchange for histesimony, to recaive any bendfitsin defendant’ s case but never tediified thet he did
not expect to recaive bendfitsin his own murder case. Thisparang of the record defieslogic given
Resendez was nat charged with any crime or wrongdaoing in connection with defendant’ s case any
tesimony by Resendez thet he was nat going to benefit from his testimony in “this casg’ necessaily
referred to his pending murder case.

Defendant’s daim that Resendez refusad to testify about whether anyone connected with his
murder prosecution, as opposad to defendant’ s prosecution, was offering any benefit or promise for his
tedtifying in defendant’ s caseis belied by the record. Resendez tedtified he had undersood “very
dearly” dter defendant’ s prosecutor met with him that nather she nor any member of her office would
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give him “any congderdion in [his murder case” that if he wanted to testify on this case, “that was
entirdy up to [him] but those two are completdy unrdated, and [he was not] going to get any specid
consideration in the murder case”*®

Defendant now daims he has found proof thet Resendez secretly “knew he was going to
recaive leniency for his cooperaion,” namely, evidence that Resendez dlegedly recaived alighter
sentence than he should have for the murder case. Without support in the record, defendant notes thet
Resendez ultimately plesded guilty to being an accessory to the murder™® and was given credit for time
sved; defendant then daims this sentence was far less than what Resendez should have received,
“despite the fact thet asa ‘third strike' offender, the proper sentence on even the accessory conviction
was twenty-five yearsto life” The murder for which Resendez was indicted occurred in 1980, well
before the advent of the Three Strikes Law; accordingly, he could not have been sentenced under the
Three Strikes Law. The proscribed sentence for a conviction as an acoessory after the fact to murder is
the same today asit wasin 1980, namdy 16 months, 2 years or 3 yearsin date prison. (818.)
Resendez tedified thet, at the time of defendant’strid, he had been in prison Snce 1992 on various
charges, thus, his being sentenced to credit for time served was naot necessaxily extraordinary or
suggestive of asecret ded with the prosscution. Defendant’ s suggestion thet the prosecution failed to
distlose asecret ded for leniency lacks support intherecord. (Cf. People v. Claxton (1982) 129
Cd.App.3d 638, 663 [dam of coercion unsupported by record when no evidence that the witnesswas
expressy or impliedly led by officdasto bdieve his chances for parole depended upon content or effect
of histesimony].)

'8 Smilaly, we note that, prior to Resendez s tesimony, his attorney told the trid court that no
one in connection with @ther the prosecution of defendant or of Resendez s murder charge hed offered
any promise or dedlsin exchange for the tetimony. The court then spedificaly asked Resendez if he
hed been given any promises or assurances “[f]rom the didtrict atorney’ s office or any placedse” to
which Resendez replied “No.”

19 \We teke defendant’ s reference to the term “ accessory” as meaning an accesory &fter the
fact as defined in section 32.



With regard to the denid of the requested discovery, we Smply note thet, assuming arguendo
thetrid court erred, we would find such error hamless. “ *Failure to disdose rdevant impeachment
evidence reguiresreversd “
confidencein the outcome of thetrid.” [Citation] . . . [Rleverd isrequired ‘only if thereisa
reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding
would have been different.” 7 (People v. Santos (1994) 30 Cd.App.4th 169, 179.) Suchisnot the
cae, here, where the evidence againg defendant was overwheming and where his atorney effectively
usd the information from the grand jury testimony to impeach Resendez by showing amativeto curry
favor based upon his pending charges.

Defendant next contends the trid court abused its discretion when it refused to srike
Resendez’ stesimony.

“IW]here aparty is deprived of the bendfits of cross-examination of awitness by refusd of the
witnessto answer, thetrid court may drike out the direct examination. [Citations] ... [1] .. . [1]

only if the evidence is materid in the sense that its suppresson undermines

Sriking the tesimony is the gppropriate remedy in most cases amidrid will not be granted unless
incurable prgudice isshown. [Citations] [1] However, the refusd to answer some questions may not
be as serioudy prgudicd asatotd refusd to submit to crass-examination, and the judge has discretion
to let the direct examingtion sand where the unanswered question was rdatively unimportant.”
(3 Witkin, Cd. Evidence (3d ed. 1986) § 1877, 1831-1832 [emphasis omitted]; see dso Fost v.
Superior Court (2000) 80 Cd.App.4th 724, 735-736.) For the reasons stated below, wefind no
abuse of discretion in the trid court’s denid of defendant’s motion to strike Resendez' s direct
examingion and in itsimplidt finding that the limitation on defendant’ s cross-examination occasoned by
Resendez' s invocation of the Ffth Amendment did not condiitute amaterid loss

People v. Daggett (1990) 225 Cd.App.3d 751, 754-755, isilludrative. In Daggett, the
victim in achild molegtation case acknowledged he wias charged with molesting two younger children
but assarted his Fifth Amendment privilege when asked about admitting the molestation charges The
appdlate court uphdd thetrid court’s denid of the defense moation to drike the victim' s testimony,
explaning that “refusd to answer only one or two questions neaed not leed to the driking of the
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testimony. [Citaion] [1]] Here Daryl testified on cross-examingtion thet he had been charged with
molesting two children, and that he did not tel a police detective during an interview in 1988 thet
Daggett had molested him, but only told the police after he had been charged . . .. [1] Although
Daggett might have obtained some bendfit if Daryl had ansvered thet he told others he molested the
children, Daggett received the essence of what he nesded for impeachment purposes from the answers
Dayl gaveto other questions. . ..” (Id. at p. 760.)

Smilaly, here, Resendez admitted he had been indicted for murder and was currently awaiting
histrid, and the jury was avare he had amative to try to curry favor with the prosecution eveninthe
absence of aded being offered in hismurder case. Thejury dso was awvare of Resendez’ s extensve
crimind higory given hisadmisson of numerous prior fdonies Asfor the limited areas where Resendez
did invoke hisright to remain slert, the refusd did not resuit in any materid loss

Resendez invoked the Ffth Amendment asto two categories of questions.

Hefirg invoked hisright to slence when asked about his contact with Sen Jose police after
which he agread to tetify before the grand jury on the murder charges. Therefter, defense counsd
sad it was his understanding that Resendez volunteered assstance to police and provided information as
to other people whom he daimed hed participated in those homicides. Counsd daimed Resendez “did
such apoor job” beforethe grand jury “thet the D.A. indicted him.” He argued Resendez srefusd to
ansver whether he had reached out to police was “important because we would want to draw a
pardld between his reaching out to [them] attempting to give information to them to get aded” with
defendant’ s case where “we ve got him reaching out to law enforcement, and wewould want to . . .
show that when this person is degply involved inacrimind act like the 1980 murder case, he reeched
out, triesto sl histestimony to law enforcement in an effort to benefit his own Stuaion.”

Counsd’s comments reved that Resendez' strid tetimony was arddivey accurate reflection
of hisgStuation, namdy, that he felt he wasindicted based upon his equivoca grand jury tesimony.
Moreimportant isthe fact that counsd essentidly presented to the jury the information he fdt was
pertinent to this subject during cross-examingtion irrespective of Resendez srefusd to ansver afew
guestions on thetopic. For example, dthough Resendez refused to directly ansver whether he hed told
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Watson about an occasion before the grand jury testimony when a San Jose police officer offered to
help him if he asssted with the murder case, later, when asked whether he told Watson the digtrict
atorney’ s office was angry that he would nat hdp in that investigation, Resendez explained that he hed
“sadthe D.A. s office knows I’m not guilty of this crime, and they’ re mad because I’ m not saying
nothing aboutt it.” He said he doubted he had said “the ditrict atorney got mad a [me] because 1]
wouldn't help the prosecution,” athough he remembered thinking “the D.A.’ s office knows I’m not
quilty of thet crime. If they know | didn't kill anybody and people have tetified to thet, | think they
were mad they charged me because | wouldn't . . . cooperate” Asked if he felt the prosecutor was
angry because he failed to cooperate, Resendez tedtified, “I wouldn't say the didrict attorney’ s office.
| think somebody is. . . not hgppy with thefact thet | don't want to . . . say what hgppened thet day.”
In response to a defense question, Resendez acknowledged he was cdled by the didtrict
atorney to tedify before the grand jury, but he refused to answer whether he had volunteered hishdp in
1995 in the case by tedtifying or he had been sought out by the San Jose palice. Thetrid court then
ruled, over prosscutorid objection, that the prior grand jury testimony was admissble asaprior
inconggtent datement and that defense counsd could impeach Resendez’ s refusds to answer with his
prior testimony on that subject.?® Reading from the transcript, counsel then asked if Resendez hed
tedtified before the grand jury that San Jose officers had sought him out. While Resendez refused to
ansver that question, he effectivey answered it in reponding to others. Asked if hewas *in Folsom
Sate Prison at the time you were contacted by the San Jose Police Department,” Resendez, replied,
“No. | wasin Santa ClaraCounty Jail.” Asked whether he was “ contacted” by San Jose police
“gbout the murder case that hgppened in 1980,” Resendez answered, “ Correct, in the county jal.”
When asked if officers hed offered aded in exchange for his grand jury tetimony, Resendez
refused to answer, but was impeached with his prior incons stent Satement when counsd asked
“whether thisiswhat you told Detective Watson last week. 'Y our answver, quote, no, see, what

20" As prior inconsigtent atements, that grand jury testimony wias admitted for the truth of the
meatter asserted. (Peoplev. Hawthorne (1992) 4 Cd.4th 43, 55 fn. 4; Evid. Code, § 1235.)
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heppened is, um, when | went in in Sate prison, two detectives came to see me and, and they offered
meaded. They offered to hdp meout if | would hep them out.” Counsd continued to use Resendez
prior inconggtent Satements to counter hisrefusd to answer by reading from grand jury testimony in
which Resendez said he hed told Watson the San Jose police “were never going to hep you out; they
wanted to try to get this-- refarring to theinformation -- for freg” and that “the D.A. got mad because |
told him that | was no longer going to hdp him. So he goes, quote, well, if you don't hdp me, I'm
going to hit you with amurder charge, dosed quote” Defense counsd dso reed from the transcript of
Resendez’ sinterview, asking, “Did you tdl Detective Watson last week: * And this dude wastrying to
get something free. 'Y ou know what | mean? W, anyways[9c] the D.A. got mad because | told him
| was no longer going to hdp him. So he goes wl, if you don't hdp me I’m going to hit you with a
murder charge”

Given defense counsd put before the jury the essence of the pertinent information regarding
Resendez’ slimited cooperation with San Jose police and the prosecution which preceded his grand jury
testimony, thetrid court properly conduded counsd had been able to bring before the jury the fact thet
Resendez initidly cooperated with police prior to his grand jury testimony and the fact that he fet he had
been charged with murder based upon his limited cooperation during his grand jury testimony.

The second areain which Resendez refusad to answver questions concerned the underlying facts
of the 1980 murder charge.

Although Resendez refusad to answer aquestion about whether he was in the vidnity of the
Fink Elephant on January 26, 1980, moments earlier, he explained that he was near the Fink Elephant
but not neer the incident leading to the murder.  Although Resendez refusad to answer whether he was
inagang cdled “BBS” or to identify the name of his gang, he did admit he hed been in agang.

Near the end of cross-examination, Resendez refusad to answer questions about what he was
doing on January 26, 1980, such as whether he was & a barbecue, he was with his brother and ex-wife,
he heerd gunshots, and he was near agray Pontiec by the Pink Elephant. Given the court aready hed
ruled that it would not dlow defendant to try the 1980 murder charge, the Spedific details of the murder
were nether rdevant nor materid to theissue a hand. While defendant argues he had aright to show

4



Resendez had areason to curry favor with the prosecution given his pending murder prosscution, we
are convinced his counsd adequatdy accomplished that god by introducing the fact that Resendez hed
been indicted for the murder and would soon face trid for that murder.

When counsd said he wanted to get into the facts of the murder case to show Resendez was
more worried about thet case than he et on, the court found the evidence and questioning did not
support that premise because counsd’ s questions “ hit the area of did the police say theat they would give
you abresk if you cooperated and told them who did it and so forth. So | don't know thet the caseis
S0 grong againgt him.” When counsd announced his intention to further question Resendez about his
participation in the murder, the court said it did not know “if it'srdlevant,” adding, “I don't think it
desroyshima dl, . ... Why, if the case was S0 drong againgt him, would the palice.. . . say they
would give [him] abregk if [he] cooperated or told them?’ Noting the jury dready knew thet
Resendez was involved in the 1980 murder and the only impeachment question was whether he hed any
reason to come forward based on inducements by the prosacution, the court commented, “Thewhole
ideais has he been offered, promised, or any resson why he would do this; right? Why would he come
in and show thisthing about your dient and sy dl the things he did; right? The battom lineisyou've
akedhimtha andhesadno . . . . [I]t swhether [thejurorg beieve him or not iswhat it comes down
to.”

The cases defendant ditesin arguing that the court’ s ruling infringed on his condtitutiond right to
confront and cross examine witnesses are ingpposite because they address a complete fored osure of
any defense cross-examination on asubject of potentid bias of aprosecution witness (See, eg., Davis
v. Alaska (1974) 415 U.S. 308, 316-318 [complete prohibition on inquiring aout juvenile s prior
crimind history as showing mativeto lig])** While the United States Supreme Court has rejected a

21 Other cases dited by defendant invalve failure to disdose adedl between awitness and the
prosecution and the presentation of false testimony on the existence of any ded. (Brown v. Wainwright
(12th Cir. 1986) 785 F.2d 1457; United Sates v. Sanfilippo (5th Cir. 1977) 564 F.2d 176, 178;
Peoplev. Phillips (1985) 41 Cd.3d 29, 48.) Here, by contradt, the record reved's there was no dedl
between the prosecutors and Resendez for histestimony.
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complete foredlosure of any questioning into the areaof potentid bias of awitness it has hdd thet the
triad court may limit the scope of such cross-examination by goplying the traditiond rules of evidence
(See, eg., Ddlawarev. Van Arsdall (1986) 475 U.S. 673, 679 [Confrontation Clause dlowstrid
judge to impose reesonable limits on defense inquiry into potentid bias of prosecution witness * based
on concerns about, among other things, harassment, prgjudice, confusion of the issues, the witness
sdety, or interrogation thet is repetitive or only margindly rdevant”].) Thetrid court here st
reasonable limits when it ruled the spedific underlying facts of the 1980 homidde were only margindly
rlevant and condituted callaterd evidence of impeachment. (People v. Daggett, supra,

225 Cd.App.3d a p. 760.) Itsdenid of the motion to strike Resendez’ s testimony did not violate
defendant’ s conditutiond right to confrontation and cross-examinaion. Here, asin People .
Redmond (1981) 29 Cd.3d 904, 913, defendant * “was not denied the opportunity to placethe
witnessin proper perspective. His credibility was thoroughly questioned, and the weaght of his
testimony was put to aproper test. Thejury was afforded full opportunity to gopraise the witnessand
histetimony.” [Citation.]”

Fndly, we note thet, buried within his argument for prgudicd error, defendant mekesadam
thet the prasacutor committed misoconduct during her dosing argument by being an “ advocate-witness.”
Soedificaly, he pointsto severd datements during dosing which he argues condtituted testimony by the
prosacution.

None of the statementsidentified as misconduct on gpped were objected to below. “Because
the defense falled to make atimdy objection and to request an admonition when such an objection and
admonishment would have cured any potentid harm, the dams of prosecutoria misconduct have been
walved for purposes of goped.” (Peoplev. Barnett (1998) 17 Cd.4th 1044, 1136-1137; seedso
Peoplev. Cain (1995) 10 Cd .4th 1, 48)) Defendant acknowledges that a failure to object conditutes
awaiver, but herdies upon People v. Hill, supra, 17 Cd.4th 800, asidentifying an exception to the
objection requirement when an objection would be futile. Hill does not hep defendant as he has not
and cannot identify any gpparent “futility” of such objections. (Id. at pp. 821.)
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In any event, assuming arguendo the identified comments by the prosscutor werein any way
ingppropriate, they did not riseto thelevd of prgudicdd misconduct. The brief datementsin question
were not egregious, nor were they likdly to midead thejury. Here, asin People v. Wash (1993) 6
Cd.4th 215, 266, we discern no possibility that chalenged remarksin the prosecutor’ s detailed
argument “hed any affect on the verdict.”

In summary, we condlude that none of the daims of error with regard to witness Homer
Resendez warrant reversl.

Sua Sponte Duty to I nstruct that Defendant had the Right to Discipline Victim

Claming he merdy was disaplining Victim when he goanked him, defendant contendsthe trid
court had asua sponte duty to indruct thet defendant had aright to reasonably discipline his child.

To support thisdam, defendant rdlies upon People v. Whitehurst (1992) 9 Cd.App.4th 1045
(Whitehurst), acasein which the defendant daimed & trid thet he merdy was disaiplining his child
when he struck her. In the context of the charge of child abuse, the Whitehurst court conduded
Oefendant was entitled to an ingruction on the defense of aparent’ sright to discipline achild by use or
corpord punishment because “[g parent has aright to reasonebly discipline by punishing achild and
may adminiser reasonable punishment without being lidble for battery. [Citations] Thisindudesthe
right to inflict reesoneble corpord punishment. [Citation] [1]] However, aparent who willfully inflicts
unjudifigble punishment is not immune from ather avil lidality or arimind prosscution.” (Id. at p.
1050.) Whitehurst involved adaim of child abuse, whichisaform of bettery, i.e, infliction of a
corpord injury. (See 8§ 273d [corpord injury upon achild] and § 240 [baitery].) The court explained
thet the difference between legitimate discipline of achild and battery or child abuseis one of degree,
thet whether corpord punishment falswithin parameters of parent’sright to discipline involves
congderation of necessity for the punishment and whether amount of punishment was reasongbdle or
excessve “Reasonableness and necessity therefore are not two separate defenses but rather two
agpects of the Ingleisue of parentd right to discipline by physica punishment. [Citation.]”
(Whitehur<t, surpa, 9 Cd.App.4th at p. 1050.)
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Whitehurst in ingppodite here, where defendant was charged with committing alewd act upon
hischild (8 288). Thisoffenseis quditatively different because the prohibited touching involves a sexud
purpose or intent. Parenta discipline is not Smply separated from committing alewd act onachild by a
metter of degree. Disciplining one' s child, which involves adminigtering modest and ressongble
punishment to correct or punish breaches of rules or prescribed conduct, is privileged because of its
educationd purpose within the parenta rolein achild' s upbringing. On the other hend, thereisno
educationd or parenta role involved when a parent touches a child with asexud purpose or intent.

Thus, in the context of terminating parentd rights, our state Supreme Court has noted that “child
molegtation is among those acts ‘ 0 inherently harmful thet the intent to commit the act and the intent to
ham aeoneandthesame. ... [Citaion]” (InreKieshia E. (1993) 6 Cd.4th 68, 77.) It added
thet, when a parent molests his child, “the parent dso abandons and contravenes the parentd role”
(Ibid.) Ealier,inJ. C. Penney Casualty Ins. Co. v. M. K. (1991) 52 Cd.3d 1009, 1026, the court
hed discussed the fundamentdl difference between child molestation and other parentd actsin the
context of an insurance daim: “Thereis no such thing as negligent or even reckless sexud molestation.
The very essence of child molestation isthe gratification of sexud desre. Theatt isthe harm. There
cannot be one without the other. Thus, the intent to malest is, by itsdlf, the same as the intent to harm.”
(Id. & p. 1021.) The court concluded Insurance Code Statutes preclude coverage for child molegtation
because it “isalways intentiond, it isalways wrongful, and it isalways harmful.” (Id. at p. 1025.)

In People v. Martinez (1995) 11 Cal.4th 434, 443, the court resffirmed thet “section 283
prohibitsall forms of sexualy mativated contact with an underage child. Indeed, the‘gis’ of the
offense has dways been the defendant’ s intent to sexualy exploit achild, not the nature of the offending
act. [Citation.] ‘[T]he purpose of the perpetrator in touching the child is the controlling factor and each
caeisto beexamined in the light of the intent with whichtheact wasdone. . .. If [the] intent of the
act, although it may have the outward appearance of innocence, isto aouse. . . thelug, the
passion or the sexud desire of the perpetrator [or the child)] it Stands condemned by the datute. . .
[Citation.] [1]] Thus, . . . the cases have made dear that a‘touching’ of thevictimisrequired, and thet
sexud gratification must be presently intended a the time such ‘touching’ occurs. [Citations]
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However, the form, manner, or nature of the offending act is not otherwise redtricted.  Conviction under
the Satute has never depended upon contact with the bare skin or *private parts  of the defendant or
thevictim. [Citations]” (Id. at p. 444, arigindl itdics)

In light of the above, the right of a parent to discipline achild is no defense to acharge of
section 288, which reguires that the touching be committed with asexud intent. Given any contact by a
parent on his child undertaken with asexud intent cannot condtitute judtifiable discipline, defendant was
entitled to argue thet he lacked any sexud intent when he touched Victim but was not entitled to asua
gporte ingtruction thet parentd discipline is adefense to committing alewd act on achild?

Given the defense of reasonable discipline isingpplicable to acharge of commiitting alewd act
onaminor in vidaion of saction 288, subdivison (b)(1), we condude thisindructiond daim of eror is
not wel| taken.

Refusal of Request to Call Victim’s Psychiatrist as a Defense Witness

Defendant contends the trid court abused its discretion by refusing the request to cdl Victim's
psychiatris as a defense witness to testify about the effects of anti-depresson medication on Victim's
testimony, conduct, perception, and memory. At trid thiscdlam is based upon defendant’ s assertion
thet, as Victim was testifying, his psychiatrist mede an olbsarvation about Victim “physologicaly” which
led him to condude Victim had not taken hismedication. Defendant wanted to call the psychiarist asa
witness to chdlenge Vidin's competency and to impeeach Victim by tedtifying about the indicators the
doctor observed thet led him to conclude Victim was not on aproper dose of hismedication. On
gpped defendant arguesthe trid court violated hisright to cdl al rdevant witnesses and hisright to
cross-examingtion.

Defendant’ s argument is based upon amigreading of the trid transcript.

?2 Thetrid court correctly instructed thet, in order to find defendant guilty of violating section
288, subdivison (b), the jury had to find that he spanked VICTIM with asexud intent, thereby ensuring
thet it understood that if defendant lacked the requisite sexud intert, i.e, if he spanked VICTIM for
disciplinary purposes rather than for hislewd sexud pleasure, he was not guilty of violating section 288.
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Shortly after Victim begen testifying, the prosecution requested arecess During ahearing
outsde the presence of the jury, defense counsd gave the following reason for the hearing: “We
gpoproached gde bench amoment ago, and the prosecutor asked the Court for a recess because she
goparently hed been told by Dr. Stubblefidd . . . | bdieve he san M.D. psychiarig for the witness
A[], that gpparently A[.] had not, quote, taken his medication this morning, dthough the prosscutor
didn't know what that medication was. [] And the doctor fdt that he -- I’'minterpreting what |
think the prosecutor understood. And the doctor fdt that he needed to take his medication now
because he could see some kind of physiologica -- he mede some kind of observations of A[]
physidlogicdly thet indicated to the doctor that A[.] was off the medication, somehow showing that.
Thet raised questionsto me asto A[.]'scompetence” (Emphesis added.)

Counsd diginguished between what the doctor said to the prosecutor, thet Victim had not
taken his medication, and the prosecutor’ s pecul ative assumption regarding how the doctor knew thet
fact. The prosecution’s assumption, an assumption which she communicated to defense counsd, sarved
asthe badsfor defense counsd’ sreguest to cdl the doctor as a percipient witnessasto Victim's
competency to testify, and it srves as the bags for the daim of error on gpped. However, the
prosecutor’ s assumption was erroneous.

On cross-examination, Victim testified he was taking two anti-depresson medications. In
response to defense quedtioning, Victim noted that, on this day, he took his medication during the
morning recess requested by the prosecution. Victim explained thet that was the usud time hetekes his
daily dose, a around 10:00 or 10:30 am. On redirect, Victim explained that he had unknowingly run
out of Depakoate that morning and, upon that discovery, he cdled his psychiarigt, Dr. Subblefidd, and
asked him to bring adose for him to take that morning.

At asubsequent hearing, thetrid court darified that the doctor had not observed some
physologicd indicator during tesimony as mistakenly assumed by the atorneysinthecase The
following colloquy took placer “[Defense Counsd]: What | wanted to do isask A[.] about the
seguence of events that occurred this morning when the prosecutor requested arecess or, apparently
at least my interpretation was, without having talked to the doctor of course, is somehow the
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doctor thought thet A[.] had not taken his medication and wanted him to take his medication and saw
something in his behavior thet indicated to the psychidris as histreating psychiarist that he hadn't taken
his medication, and | wanted to follow up with thet with A[.] to put thet in front of thejury. [] THE
COURT: No, because A[] sad thet he ran out of his meds and he asked the doctor to bring them to
him. Hesad that ondirect, 30 | didn’t see any reason to go into Dr. Stubblefidd becauseit’' sa
privilege once again.” Regarding another bench conference in which defense counsd wanted “to
reintroduce the topic of Dr. Stubblefidld based upon the didrict atorney’ s questioning to put the
seguence of Dr. Stubblefidd’ s activity before the jury,” the court reiterated thet “A[.] ran out of the
prescription and the doctor brought his pillsheis supposed to take” At the prosecutor’ s request, the
court then put on the record that Dr. Stubblefidd “came in aout 20 minutes after [Victim] took the
gand.” The prosecutor added that Dr. Stubblefield “at that point tapped me on the shoulder and asked
for afiveminute recess” The court and the prosecutor noted that the doctor hed the pill with him a
thet time. (Emphas's added.)

Given itscondusion thet Dr. Subblefidd hed not become aware thet Victim weas off of his
medication that morning due to an observation of behavior on the witness gand, the trid court correctly
refused to dlow the defense to cdl him as apercipient witnessin order to examine the doctor about the
effect of the medications upon Victim based on courtroom obsarvations. The court did dlow the
Oefense to ask Victim about the medications he was taking and their effects on him, and defense counsd
did ask those quedtions. The court dso gave the defense the option of calling any psychiatrig, other
than Victin' s persond doctor, as an expart witnessto tedtify about the effects of Depakote and Zoloft
on one s ahility to recdl facts accuratdy and tedtify.

Dr. Stubblefidd was not a perdpient witness of some physiologicd or psychologicd effect on
Victim during his tesimony, and the defense was given the opportunity to cal another doctor asan
expert witness regarding the effects of the medication Victim wastaking. Accordingly, we condude
defendant’ s due process dam regarding the denid of hisrequest to cdl Dr. Stubblefidd as adefense
witnessismeritless For the exact same reasons, assuming arguendo the trid court erred by refusing to
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dlow Dr. Stubblefidd to tedtify as a defense witness, any such error was harmless beyond areasonadble
doubt. (Chapman v. California, supra, 386 U.S. 18, 36.)

Suffidency of Evidence and Necessty of a Unanimity Instrudtion for Count 18

Defendant contends insufficient evidence supported the charge in count 18 that he possessed his
dide show video during the charged period. He suggeststhe jury could have found him guilty of
possessing it in 1985, ayear which fdls outdde of the gatute of limitations for the misdemeanor crime of

violating section 311.11, subdivison ().

We“review the whole record in the light most favorable to the judgment below to determine
whether it discloses subgtantia evidence— thét is, evidence which is ressonable, credible, and of olid
vaue — such that areasonabletrier of fact could find the defendant guilty beyond a, reasoncble
doubt.” (Peoplev. Johnson (1980) 26 Cd.3d 557, 578.)

Defendant does not dispute that Detective Brown discovered the dide show video a Susen
B.’shome when she turned over defendant’ s maerids Hisdam is basad upon his assation thet the
tape could have been in her home Snce 1985. He supports this assartion with Satements by hiswife
and by Susan. B. that, in 1985, defendant had Susan B. store alocked briefcase which he had sad
contained art. Defendant speculatesthat, if this briefcase contained the dide show video tgpein 1985,
then hedid not possessit in 1998. Claming the two possible ddivery scenariosfor thet video are
equaly plausble, he condudes thereis insufficient evidence that he possessed the video in 1998, as
charged. The dam the video was ddivered in 1985 is basad upon speculation and ignores undisputed
trid evidence which established virtualy without question thet the dide show video wasin defendant’s
physca possesson throughout 1997 and 1998 until it was taken to Susan B.’s home by defendant’s
wifein 1998.

Defendant’ swife tedtified that, in August or September 1998, she took alarge portion of
defendant’ s pornographic collection, induding many video tapes, to Susan B.shomein a* Rubbermaid
tote’ and aplagic milk crate. Susan B. amilarly tedtified thet, in August 1998, Wife brought over two
binsfilled with video tgpes and child pornogrgphic meterid. About five weeks later, Susan B. turned
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over to the palice the materias which had been ddivered by Wife. Officer Brown testified she collected
from Susan B.’shome 28 video tgpes which were “in a cardboard box in adear pladic tub” and thet
the dide show video was one of those videos: Accordingly, the evidence esteblished that the dide show
video was among the materids taken to Susan B.’ s house by defendant’ swifein 1998.

Defendant essentidly admitted thisfact at trid. He testified he made the dide show video in
1981, he put much of his child pornography in Soragein 1985, he reacquired mog of them after
Tampico was sent to prisonin 1991, and, by 1997, “dl of it had been given back.” He added that,
dthough he“goat rid of the video of many videotgpes’ by taking them to the dump in 1988, “that one
with the dide show on it was taken out of my hands by [Wifg]. So | wasnot adleto dedtroy it.
Otherwise, | would have”

The above testimony provided more than sufficent evidence that the dide show video wasin
defendant’ s physcd possesson in 1997 and remained in his possession until it wastakento Sussn B.’s
homein 1998, and thereis no evidence in the record to counter defendant’ s admission thet the only
reason he did not destroy thet video in 1998 was because hiswife hed taken it to Susan B.’s home that
year. Defendant’sinsuffidency of the evidence daimis not well taken.

We amilaly are unpersuaded by defendant’sdaim that the trid court erred by falling to givethe
jury aunanimity indruction asto his possesson of the video.

“When adefendant is charged with asngle arimind act but the evidence reved's more then one
such act, the prosecution must ether select the particular act upon which it reliesto prove the charge or
the jury mugt be indructed thet it must unanimoudy agree beyond a reesonable doulbt thet defendant
committed the same spedific aimind act.” (People v. Brown (1996) 42 CaA.App.4th 1493, 1499.)
Quoating People v. Bearddee (1991) 53 Cd.3d 68, 93, defendant points out that a* unanimity
ingruction is necessary ‘when conviction on asingle count could be based on two or more discrete
criminal events In such casss, it isgopropriate the jurors dl agree the defendant is respongble for the
samediscrete crimind event.’ ” Hethen arguesthat, “[u]nder thislaw, it would dearly bea
condtitutiond Vviolaion to convict [defendant] on the possesson charge if somejurors bdieved



[defendant] only possessed the dide show video in December of 1997, while others believed he
possessed it only in July 1998

While defendant correctly quotes the generd rule for unanimity indructions, he ignoresthe
exception to the generd rule which provides no unanimity indruction isrequired for acrimewhichisa
continuing offense “The continuous course of conduct excegption arisesin two contexts. [Citations]
‘Thefirg iswhen the acts are S0 dasaly connected that they form part of one and the same transaction,
and thusone offense. [Citation.] The second iswhen . . . the Satute contempl ates a continuous course
of conduct of asaries of actsover aperiod of time. [Citation.]” (People v. Jenkins (1994) 29
Cd.App.4th 287, 299.) The second exception gpplies here because the possession of the
pornographic videotgpe is a continuing offense. (Seg, eg., Peoplev. Dell (1991) 232 Cd.App.3d
248, 265-266 [an exception to unanimity ingtruction requirement recognized for continuous criming
conduct resulting in asngle offense, such as possession of Solen property].) The evidence
demondrated that defendant passessed the dide show video continuoudy throughout late 1997 and
1998, and there waas no evidence to suggest thet his possession of that video from December 1997 to
October 1998 was interrupted or otherwise broken down into any discrete tempora components,
Because possesson of metter depicting aminor engaging in sexud conduct in violaion of section
311.11 isacontinuing offense throughout the period the metter is possessed, no unanimity indruction
wasrequired. (Peoplev. Jenkins, supra, 29 Cd.App.4th a p. 299.)

We are unpersuiaded by defendant’ s dam that the jury may have convicted him based on his
possesson of thetgpein 1985. At the beginning of the trid and, later, when indructing on the
goplicablelaw, thetrid court informed the jury of the crimes with which defendant was charged by
reading the information, which expresdy charged defendant with possessng the dide show video “on
and between December I, 1997, and October 23rd, 1998." Thejury properly was directed to
Oetermine whether defendant was guilty of the charged offense of possessing the video during the
identified months, and not in 1985, and we presume the jury followed the indructions given by the court.
(Peoplev. Callahan, supra, 74 Cd.App.4dth a p. 372.) Giventhejury wasindructed to convict



defendant for possession of the tape between 1997 and 1998, no unanimity ingruction was needed to
require the jury to elect between the possession in 1998 and in 1985

In any event, assuming arguendo the trid court should have given aunanimity ingruction, the
error would be harmless under any sandard of review given that the evidence, induding defendant’s
own admissons, condusvey established that defendant possessed the dide show video continuoudy
between December 1997 and October 1998.

DISPOSITION
Thejudgment is afirmed.
OFARRELL, J’
WE CONCUR:
BAMATTRE-MANOUKIAN, ACTING P.J.
WUNDERLICH, J.

%% In hismotion for summary reversd, defendant contended countt 18 was barred by the statute
of limitations He basad thisdaim on his previoudy made factud assartion that the evidence could be
interpreted such that the jury could have found thet he passessed the dide show video ether in 1985 or
in 1998 and hisdaim thet the verdict could reflect thet the jury convicted him for a.arime occurring
outsde the gpplicable Satute of limitations. However, for the reasons set out above, the evidence and
the information condusivey establish thet that the crime for which defendant was convicted in count 18,
possession of sexud matter depicting achild committing or Smulating sodomy in violation of section
311.11, subdivison (a), occurred within the gpplicable limitations period.

" Judge of the Monterey Superior Court assigned by the Chief Justice pursuant to artide V1, section 6
of the Cdifornia Condtitution.



Filed 5/30/02

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SXTH APPELLATE DISTRICT
THE PEOPLE, H020031
Faintiff and Respondent, (Santa Clara County

Super. Ct. No. 209576)
V.

VASSARWILLIAMS SMITH,

Defendant and Appdlart.

THE COURT:

Pursuant to CdiforniaRules of Cout, rules 976(b) and 976.1, this opinion, which wasfiled on
May 1, 2002, is catified for partid publication. The portions directed to be published follow: (1) the
sngleintroductory paragraph before“FACTUAL SUMMARY” (2) the heading “DISCUSSION”
and the entire portion of the opinion entitled “ Statute of Limitations’ (3) the entire portion of the opinion
entitled “ Sua Sponte Duty to Indruct that Defendant hed the Right to Discipline A.S” and (4) the entire
portion of the opinion entitled “DISPOSI TION.”

O Fardl, J*

Bamaitre-Manoukian, Acting P.J.

Wunderich, J.

* Judge of the Monterey Superior Court assgned by the Chief Judtice pursuant to artide VI, section 6 of
the Cdifornia Conditution.



The written opinion which wasfiled on May 1, 2002, has now been certified for partid
publication pursuant to rule 976(b) and 976.1 of the Cdifornia Rules of Court, and it istherefore
ordered thet the opinion be partidly published in the officid reports

Bamattre-Manoukian, Acting P.J.
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