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IN THE SUPREME COURT OF CALIFORNIA

Defendant and Appellant. Super. Ct. No. 88-6508

THE PEOPLE, )
)
Plaintiff and Respondent, )
) S016730
V. )
)
RAYMOND EDWARD STEELE, )
) Shasta County
)
)

A jury convicted defendant of the first degree murder of Lee Ann Thurman
(Pen. Code, § 187)1 with the use of aknife (§ 12022) and found true the special
circumstance of a prior murder conviction (8 190.2, subd. (a)(2)). Later, defendant
admitted three prior serious felony convictions. (8 667, subd. (a).) After apenalty
trial, the jury returned a verdict of death, and the court imposed that sentence. This
appeal isautomatic. (8 1239, subd. (b).) We affirm the judgment.

|. THE FACTS
A. Guilt Phase

1. Prosecution Evidence
During the evening of August 5, 1988, the body of Lee Ann Thurman, nude

but partially covered by a blanket, was discovered on the floor of her apartment in

1 All further statutory references are to the Penal Code unless otherwise
indi cated.



Redding. Shewas 24 or 25 years old and developmentally disabled; she “had the
skillsof ... maybeal0 year old.” The body had bruises on the face and neck
possibly caused by afist and eight or nine stab wounds, all but oneto the chest. The
other stab wound, inflicted after death, wasto the vagina. The autopsy revealed that
the victim had a so been manually strangled before she died. The cause of death was
“multiple stab wounds to the chest with manual strangulation.”

The morning after the body was found, August 6, 1988, defendant entered the
Circus Circus casino in Reno, Nevada, and told a security officer, “1 just killed a
girl. 1 needadrink.” He said he had killed her “[b]ecause she was awhore.” He
also said he had the knife and the victim’ sidentification. Another security officer
was called to the scene, and the two seized aknife and wallet from defendant. A
short time later, defendant told a police officer, “1 killed alady. Talk to me please.”

Defendant spoke with an officer of the Reno Police Department about the
killing. Hisstory changed a number of times, but basically he said he picked the
victim up while she was hitchhiking in Redding, and he paid her $10 to orally
copulate him. The two went to her home, where they had sexual intercourse. He
drank alot of peppermint schnapps. Then, he said, “1 just snapped.” Hekilled her
with the knife he showed the security guard, which had been in his pocket. He said,
“I just nutted up,” and “| hate women.” When asked why he killed her, he said he
“heard helicopters.” He said he had spent two and a half yearsin Vietnam, from
November 1964 to April 1967, and suggested that he had been in combat and had
been trained to kill. He claimed he had been honorably discharged from the military
and had received a Bronze Star and two Purple Hearts. After hekilled her, he said,
he wiped his fingerprints off the doorknaob, the couch, and the shower. He denied
ever having hurt agirl before. Later defendant gave asimilar statement to the

Redding police. He said he just “snapped.” “I heard chopper blade, . . . | just blew



it.” Hesaid he had “been drinking a hundred proof of Peppermint Schnapps for two
weeks.”

The police recovered the truck that defendant said he had driven to the Reno
area. It contained apurse that defendant said wasthe victim’'s. The wallet defendant
gave the security guards contained Thurman’sidentification. The knife that
defendant gave the guards had human blood on it that could have been the victim’'s
but not defendant’s.

Thetruck that defendant drove to Reno belonged to Richard Blakeslee, with
whom defendant was living at the time of the killing. Blakedee testified that
defendant had taken the truck once before without permission. On the day of the
killing, Blakeslee said, he and defendant had been drinking. One of Thurman’s
neighbors testified that around 7:30 to 8:00 p.m., the day of thekilling, she saw a
man she did not know drive the same truck with Thurman as a passenger to
Thurman’sresidence. The two got out and entered the residence. The neighbor had
not seen the truck before.

Richard Blakeslee' swife, Anna, received atelephone call shortly before
10:00 p.m., the night of the killing. A voice she did not recognize identified itself
as“Lee Ann” and said, “Ray wanted meto call and tell you that he’s okay and he'll
be home shortly.” Annagave the telephone to Richard. Richard heard awoman say
something, then heard defendant’ s voice say, “ Put the phone down or I’ [l kill you.”

The prosecution also presented evidence that in 1971, defendant stabbed to
death a 15-year-old babysitter, Deborah Cerna, for which he was convicted of

second degree murder.

2. Defense Evidence
Defendant presented evidence to suggest that Thurman’s boyfriend, who
discovered the body, might have been the killer. But the main thrust of the defense



was that he was guilty of a crime less serious than first degree murder. Asappellate
counsel describesit, defendant presented “a mental defense, based on
psychological dysfunction brought on by traumatic experiencesin the Vietnam War,
and on neurological and psychological deficits resulting from head injuries.”

Defendant appeared intoxicated when he came to the Circus Circus casino
the day after thekilling. A blood sample taken after his arrest had a blood-al cohol
level of 0.15 percent; when he arrived at the casino the level would have been
around 0.23 percent. A witness estimated that if defendant had drunk the amount of
peppermint schnapps that he claimed to have drunk the day of the killing, his blood-
alcohol level at 8:00 p.m., the night of the killing, would have been around 0.28
percent.

A CdliforniaHighway Patrol air traffic officer testified that the night of the
killing he flew ahelicopter in the area of Thurman’s home, including one flight at
10:05 p.m. amost directly over her residence. Such flights were made on adaily
basis.

Shad Meshad, the executive director of the Vietnam Veterans Aid Foundation
in Los Angeles, testified about the trauma members of the military faced in
Vietnam. Defendant wasin the navy. Hismilitary records do not indicate that he
experienced any combat, but they show that he had two weeks of training at a
“counter-insurgency school” for “SEALS’ that teaches the studentsto kill with
knives. Meshad believed defendant may have had atemporary duty assignment
involving a particularly traumatic type of combat that was not reflected in the
records. Eventually, defendant received a discharge from the military that was,
according to the witness, “other than honorable” because of a*“civil conviction.”

Dr. Harry R. Kormos, apsychiatrist, testified as an expert on “post traumatic
stress disorder” (PTSD), particularly “asit appliesto Vietnam veterans.” Persons

suffering from the disorder can experience a“flashback,” and thus relive their
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traumatic experiences. Events such as the sound of a helicopter can trigger a
flashback.

Robert Buley, director of the Shasta County Substance Abuse Clinic,
testified that defendant suffered from “episodic alcoholism” and would go on
drinking binges lasting from afew daysto afew weeks. When Buley tried to
discuss Vietnam with him, defendant would “shake” and refuse to talk about it. Dr.
John Wicks, a psychologist, administered various tests to defendant and concluded
he hasa“brain impairment” and a“personality syndrome” consistent with brain
damage which would cause “impulse control problems.” Dr. Stephen Pittel, also a
psychologist, testified about defendant’ s problems with substance abuse. Dr.
Richard Sauer, a neurologist, testified that defendant’ s brain is smaller than he
would expect in someone his age, and it had an old traumathat |ooked like a hole.

Dr. Arthur Kowell, another neurologist, analyzed the results of EEG
(Electroencephal ogram) tests, which record brain electrical activity, and a“BEAM”
test, i.e., brain electrical activity mapping. Defendant’s EEG result was normal, but
the BEAM test showed abnormalitiesin hisbrain. At thetime of trial, BEAM
testing was afairly new technique and had been used primarily for treatment rather
than evidentiary purposes. Regarding itsvalidity, Dr. Kowell testified that control
groups for the BEAM system were broken down into age groups varying in size
from 15 to around 40 persons, and that the group for defendant’ s age consisted of
16 people.

Dr. Robert Bittle, adoctor specializing in psychiatry and neurology, testified
about defendant’ s brain abnormalities, hislearning difficulties as a child, head
traumas he had suffered, including a skull fracture in 1980, and his substance abuse.
He opined that defendant has an “ organic brain dysfunction”; that he has* post-
traumatic stress disorder, Vietnam-type”; that he has a“ major affective disorder”;

and that he suffers from a“mixed personality disorder” with “schizoid, antisocial,



avoidant, aggressive and paranoid elements.” Persons with these problems
“routinely misinterpret stimuli, very poorly control[] anger, hostility and aggression
and tend to over-respond and misinterpret events or stimuli coming from the
environment or those in the environment.”

On cross-examination, Dr. Bittle testified about the scientific acceptance of
BEAM testing, which was anew technology. Thetesting and its results are based on
data maintained by the person who owned the patent on the machine used in this
case. That person “will not release [that data] until the patent runsout.” Therefore
the database was not a matter of public record. Although opinion in the scientific
community was divided, Dr. Bittle believed that BEAM testing was generally

accepted in the scientific community for clinical use.
B. Penalty Phase

1. Prosecution Evidence

In addition to the prior murder conviction, the prosecution presented
evidencethat in 1967, defendant abducted awoman at knifepoint from her homein
the Redding area, drove her in her car to aremote |location, raped her, and tried to
force her to orally copulate him. For these events, defendant was convicted of
kidnapping, rape, and sex perversion. Additionally, after he stabbed Deborah Cerna
to death, defendant led a deputy sheriff who was trying to stop him on a high speed
chase, and fired several shots at him, for which he was convicted of assault with a

deadly weapon on a peace officer.

2. Defense Evidence
Defendant’ s former employer testified defendant was a good worker who
seemed to abuse drugs and alcohol. Regarding Vietnam, defendant told the
employer “that alot of times when he was under the influence of whatever that he

would have flashbacks.” A former girlfriend of defendant’ stestified that he treated



her “fine” and she did not have problemswith him. She ended the relationship
because he had emotiona and substance abuse problems. Defendant’ s aunt testified
about hisfamily background and said defendant had changed when he returned from
Vietnam. A San Joaquin County deputy sheriff testified that for a number of years
beginning in 1978, defendant provided the authorities at the Deuel V ocational
Ingtitute in Tracy with valuable information about a prison gang. Two friends of
defendant’ s testified about his good qualities and problems with drug use and
alcohol. Both said he was “compassionate.”

II. DISCUSSION

A. Jury Selection I ssue

Defendant contends that excluding from the guilt phase jury those
prospective jurors who would automatically vote against the death penalty violated
his rights under both the United States and California Constitutions. We disagree.
Both this court and, as to the United States Constitution, the United States Supreme
Court have regjected the contention. (Lockhart v. McCree (1986) 476 U.S. 162,
176-177; People v. Jackson (1996) 13 Cal.4th 1164, 1198-1199, and cases cited.)
We may not depart from the high court ruling asto the United States Constitution,
and defendant presents no good reason to reconsider our ruling asto the California

Constitution.
B. Guilt Phaselssues

1. Admission of Evidence of Prior Murder
Beforetrial, the prosecution moved to admit evidence of defendant’s 1971
killing of Deborah Cerna on the question of his mental state when hekilled
Thurman. Defendant opposed the motion, and the parties argued the question
extensively before thetrial court. Thereafter, relying heavily on our then recent

decision of People v. Robbins (1988) 45 Cal.3d 867 (Robbins), the court granted



the motion in a detailed written ruling. At trial, the prosecution did prove the
circumstances of the prior killing. Defendant contends the ruling was erroneous.

Closely on point isRobbins, supra, 45 Cal.3d 867. In Robbins, during a
prosecution for murder with the special circumstance allegation of amurder during
the commission of alewd and lascivious act, the trial court permitted the
prosecution to present evidence of a previous similar killing to show the mental
state with which the defendant committed the charged crime. We upheld that ruling.
(Id. at pp. 878-881.) Even closer on point isthe intervening decision of People
v. Carpenter (1997) 15 Cal.4th 312 (Car penter), where, asrelevant here, we
upheld the admission of three uncharged murders on the questions of intent to kill,
deliberation, and premeditation as to the charged crimes. Aswe explained in
Carpenter, “The admissibility of other crimes evidence depends on (1) the
materiality of the facts sought to be proved, (2) the tendency of the uncharged
crimes to prove those facts, and (3) the existence of any rule or policy requiring
exclusion of the evidence.” (Carpenter, supra, 15 Cal.4th at pp. 378-379.)

Here, the facts of intent to kill, premeditation, and deliberation were
material. Defendant’s not guilty pleaput inissue all of the elements of the
offenses. (Carpenter, supra, 15 Cal.4th at p. 379.) Defendant argues that he
conceded at trial the issue of intent to kill. Even if thisis so, the prosecutionis still
entitled to proveits case and especially to prove afact so central to the basic
guestion of guilt asintent. (Peoplev. Scheid (1997) 16 Cal.4th 1, 16-17.)
Moreover, theissues of premeditation and deliberation were disputed at trial and,
indeed, remain disputed even in this appeal .

The previous killing also had atendency to prove thesefacts. At trid, the
prosecution made a detailed offer of proof. Because defendant does not claim, and
we do not discern, asignificant discrepancy between the offer of proof and the

actual evidence, we will focus on the evidence. In 1971, defendant stabbed to death



Deborah Cerna, who had been babysitting his girlfriend’ s children. The Cernaand
Thurman killings bore several similarities. Both victims suffered manual
strangulation and received a cluster of about eight stab woundsin the chest or
abdomen. The victims resembled each other somewhat. Moreover, in both cases,
defendant admitted the killing to the police shortly afterwards, but supplied an
explanation. After the first killing, defendant claimed he had taken some mescaline,
drank some beer, and smoked marijuana. When he arrived home, the victim
complained that he had been gone along time. Then, defendant told the police, “It
just hit me the wrong way. All these mescaline and everything was taking effect.
And | hit her. The next thing that | really remember iswhen | stabbed her and all the
blood and everything.” In this case, defendant blamed the killing on drinking
peppermint schnapps and hearing a helicopter.

Thetwo killings were similar enough to make the earlier one relevant to the
mental state with which defendant committed the later one. The least degree of
similarity between the crimesis needed to prove intent. (People v. Ewoldt (1994)
7 Cal.4th 380, 402.) Aswe explained in Carpenter and Robbins, the doctrine of
chances teaches that the more often one does something, the more likely that
something was intended, and even premeditated, rather than accidental or
spontaneous. Specifically, the more often one kills, especially under similar
circumstances, the more reasonabl e the inference the killing was intended and
premeditated. (Carpenter, supra, 15 Cal.4th at pp. 379-380, 383; Robbins, supra,
45 Cal.3d at pp. 879-880.) Moreover, here the fact that defendant readily admitted
the killing on both occasions but supplied explanations was relevant to determining
whether the explanations were true or merely convenient excuses for intended,
premeditated killings.

Defendant argues that the prosecutor conceded that the trial for killing Cerna

contained no evidence of premeditation, and that he was convicted of second degree



murder in that case, meaning that no premeditation was found. Accordingly, he
argues, itisillogical and improper to infer premeditation from the evidence of the
earlier killing. However, the doctrine of chances is based on a combination of
similar events. When defendant killed Cerna, he had not yet killed Thurman, so no
combination of similar events had occurred. The situation was different at thistrial.
The fact that defendant killed twice under similar circumstancesislogicaly
probative of whether the second killing was premeditated even if no independent
evidence existed that the first killing was itself premeditated. Moreover, as
discussed in part 11. B. 3, below, the prior killing bolstered all three categories of
evidence we generaly consider in deciding whether the evidence of premeditation
and deliberation was sufficient. The fact defendant had previoudly killed with a
knife strengthens the inference that he considered the possibility of homicide from
the outset when he entered the victim’s house with aknife. The fact that defendant
had previoudly killed ayoung woman supports his stated motive that he hated
women. The fact that defendant killed twice in the same distinctive manner—a
cluster of seven or eight stab wounds in the chest or abdomen combined with
manual strangulation—strengthens the inference that he had a calculated design to

kill precisely that way.2

2 The dissent ssimply ignores these inferences. In response to the dissent’s
collateral estoppel and double jeopardy argument (dis. opn., post, at pp. 4-5), no one
is seeking to relitigate the Cernamurder. That conviction was and remains second
degree murder. This caseinvolves solely defendant’s guilt for killing Thurman.
Both this court and the United States Supreme Court have held that principles of
double jeopardy, including its collateral estoppel component, permit the admission
of otherwise proper evidence of a prior crime even if the person had been entirely
acquitted of that prior crime. (Dowling v. United States (1990) 493 U.S. 342,
348-349; People v. Santamaria (1994) 8 Cal.4th 903, 921.) Thisis so because the
defendant must be found guilty beyond a reasonable doubt of a crimeto be
convicted of it, but other crimes evidence need be proven only by a preponderance
of the evidence. (Ibid; see also Peoplev. Carpenter, supra, 15 Cal.4th at p. 382.)
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Thereisaso no ruleor policy requiring exclusion. Asthetrial court
recognized when it concluded that the probative value of the evidence outweighed
itsprejudicial effect, evidence of other crimesisinherently prejudicial.
(Carpenter, supra, 15 Cal.4th at p. 380.) But this circumstance means the court
must exerciseits discretion, not that it must always exclude the evidence. Here, the
Cernakilling was highly probative of defendant’ s mental state when he killed
Thurman, acritical issue. Moreover, the fact that defendant was convicted of the
earlier killing reduces any prejudicial effect. (People v. Balcom(1994) 7 Cal.4th
414, 427.) Defendant arguesthat the first killing, 17 years before the second, was
too remote to have significant probative value. Although thetria court should
consider remoteness in exercising its discretion, given the similarities of the
killings, we do not believe the time factor compelled the court to exerciseits
discretion in only oneway. Moreover, because defendant was convicted of the
earlier murder, we may also presume he was incarcerated a substantial part of the
intervening time and thus had little or no opportunity to commit asimilar killing.

Defendant also reiterates that he conceded the question of intent to kill at
trial. Thetrial court should consider whether the party objecting to the evidence
actually disputesthe fact for which it is offered in weighing the probative value
against its prejudicial effect. If the fact isundisputed, the evidence haslesstrue
probative value. But here intent was so critical to the question of guilt that the court
could, in itsdiscretion, conclude the prosecution was entitled to proveit fully.
Moreover, as nhoted, premeditation was strongly disputed and the prior killing was
highly probative on that issue. We perceive no abuse of discretion in admitting the
evidence. (Carpenter, supra, 15 Cal.4th at p. 380.)

Defendant also notes that, by statute, the special circumstance allegation of a
prior murder conviction istried only after the defendant has been convicted of first

degree murder. (8190.1.) Heinfersfrom this provision alegisative intent to
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exclude evidence of the prior murder from thetrial of guilt. We agree that, at the
trial of guilt, the jury should not automatically learn of the prior conviction merely
because that conviction establishes the special circumstance. But we see no
suggestion the Legislature intended to exclude evidence of aprior crimethat is
otherwise admissible under normal rules of evidence.

Finally, citing McKinney v. Rees (9th Cir. 1993) 993 F.2d 1378, defendant
argues that admitting the evidence of the Cerna conviction violated hisfederal due
processrights. That case heldthat “ ‘if there are no permissible inferences the jury

may draw from the evidence,” ” its admission can violate due process. (Id. a p.
1384.) We need not decide here to what extent, if any, evidence solely going to
character might violate due process (cf. People v. Falsetta (1999) 21 Cal.4th 903,
921-922), for, as explained, here the evidence of the Cernakilling supported the

permissible inference that the second killing was intended and premeditated.

2. Testimony of the Pathologist

The pathologist who performed the autopsy of Deborah Cerna had died by
thetime of trial in thiscase. Accordingly, the court permitted Dr. Thomas Resk,
who performed Thurman’s autopsy, to rely on the earlier autopsy report in
testifying about similarities between the two killings. The court stated that “the
purpose of theinquiry is basically just to compare the similarities between two
events.” It ascertained that the prosecutor did not intend to ask the withess “to
render any opinions other than as to similarities asto location and possibly
force....” Based onthe earlier autopsy report, Dr. Resk testified on direct
examination about the Cernakilling. He expressed no opinion regarding the mental
state with which either killing was performed.

On cross-examination, the defense elicited Dr. Resk’ s opinion that the

Thurman killing might have been committed ina“rage.” Thereafter, on redirect
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examination, the prosecutor asked whether the Thurman killing could also have been
“methodical.” Dr. Resk responded, “yes.” Over objection, the prosecutor then
asked whether the fact that the same person committed both the Cernaand Thurman
killings would influence Dr. Resk’ s opinion. Noting that the defense had itself gone
into the area, the court permitted the question. Dr. Resk testified that due to the
numerous similarities between the two killings, the fact that the same person
committed both would “[d]efinitely” influence his opinion. He then detailed the
points of similarity between the killings but said nothing further about the mental
state involved in either killing.

Defendant contends the court erred in permitting Dr. Resk to testify, as
defendant describesiit, “to the effect that the killing of Lee Ann Thurman was
premeditated.” He arguesthat this*“whole line of testimony should have been
excluded” because it was not the proper subject of expert testimony under Evidence
Code section 801, subdivision (). That section provides that expert testimony must
relate “to a subject that is sufficiently beyond common experience that the opinion
of an expert would assist thetrier of fact . ...” Defendant argues that whether the
similarity of the crimes permitted the inference that the second killing was
methodical was not the proper subject of expert testimony because the jury could
draw any such inference as well as an expert.

The defense, however, not the prosecution, initiated this “whole line of
testimony.” On direct examination, the prosecutor did not elicit any testimony
regarding the mental state involved in either killing; indeed, it appears that the court
might not have allowed it to do so. Rather, the defense first raised the matter when
it asked on cross-examination whether the Thurman killing might have been
committed in arage. Despite defendant’ s assertion that the court should have
excluded the whole line of testimony, we assume he is not really complaining about

the defense cross-examination—which clearly hel ped the defense—but only about

13



the redirect examination, which sought to neutralize that cross-examination and
present the full picture.

Once the defense elicited Dr. Resk’ s opinion on cross-examination that the
Thurman killing might have been donein arage, the prosecution was entitled to
elicit on redirect examination the further opinion that it might have also been
methodical. “The extent of the redirect examination of awitnessislargely within
the discretion of thetrial court. ... Itiswell settled that when awitnessis
guestioned on cross-examination as to matters relevant to the subject of the direct
examination but not elicited on that examination, he may be examined on redirect as
to such new matter.” (People v. Kynette (1940) 15 Cal.2d 731, 752.) The
prosecution was also entitled to inquire into the facts that might influence this
opinion. (SeePeoplev. Montiel (1993) 5 Cal.4th 877, 918 [experts are entitled to
explain the reasons for their opinions].) Moreover, contrary to defendant’s
contention, Dr. Resk did not testify that the killing was either in arage or
methodical. He merely said it might have been either and the fact that the same
person committed both killings was relevant to the question. We see no error in
permitting this very limited redirect examination in response to the cross-
examination.

Relying on authority involving situations in which awitness says something
irrelevant—for example, atestifying defendant makes a broader than necessary
assertion of innocence—and the adverse party seeks to take advantage of that
statement by introducing otherwise irrelevant character evidence, the concurring
opinion disagrees with our conclusion. The concurring opinion argues that by
failing to object to an opposing party’ s question of awitness, a party forfeits not
only (1) theright to claim on appeal that the evidence elicited was improper, but
also (2) theright to question the witness on the same subject if the party who asked

the question successfully claims the question wasimproper. Failure to object does,
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indeed, forfeit the right to raise the issue on appeal. (Evid. Code, § 353.) Weaso
agree that a party should not be allowed to take advantage of an obvious mistake to
introduce prejudicial evidence. We do not believe, however, that a party may ask
relevant questions then, when the other side does not object, prevent all cross-
examination (or redirect examination) responding to the same point by successfully
asserting that its own question was improper. As noted, the matter lies within the
discretion of thetrial court, which should strive to prevent unfairness to either side
when one side presents evidence on apoint, then tries to prevent the other side from
responding.

Witkin notes that the “authorities are difficult to reconcile” regarding the
problem of what to do when awitness “makes a statement on an irrel evant matter,”
and the adverse party seeks “to capitalize on the blunder or accident by offering
impeaching evidence on a collateral matter.” (3 Witkin, Cal. Evidence (4th ed.
2000) Presentation at Trial, 8 352, pp. 439-440.) The cases the concurring opinion
citesillustrate thisdifficulty. (Cf. Peoplev. Wells (1949) 33 Cal.2d 330, 340-341
[defendant’ s testimony that he “ got along” with prison officers did not justify the
prosecution’ s presenting evidence of awide range of otherwiseirrelevant evidence
of prison misbehavior] with People v. Westek (1948) 31 Cal.2d 469, 475-481
[defendant’ s testimony that he had never committed any act of sodomy or lewdness
on any boy did permit the prosecution to present evidence of uncharged crimes
against three boys].) Witkin suggeststhat “[i]f the evidence were relevant and
merely incompetent (e.g., hearsay or inadmissible opinion), the failure to object
would be awaiver of itsinadmissibility [citation]. On the other hand, failure to
object cannot giveirrelevant evidence any probative effect [citation].” (3 Witkin,
Cal. Evidence, supra, 8 352, p. 439.) We do not express aview on this question,
for it isnot presented. The defense question whether the killing may have beenin a

rage was neither irrelevant nor ablunder. The prosecution was entitled to ask the
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witness questions on the same point despite the failure to object to the defense
question.3

The concurring opinion concludes that the prosecution could have asked
these questions on direct examination regardless of the cross-examination. It may

be correct but, because the question is not presented, we do not decideit.

3. Sufficiency of the Evidence

Defendant contends the evidence of premeditation and deliberation was
insufficient to support the verdict of first degree murder. “In assessing the
sufficiency of the evidence, we review the entire record in the light most favorable
to the judgment to determine whether it discloses evidence that is reasonable,
credible, and of solid value such that a reasonable trier of fact could find the
defendant guilty beyond areasonable doubt.” (Peoplev. Bolin (1998) 18 Cal.4th
297, 331.) Defendant relies heavily on the familiar tripartite test of People v.
Anderson (1968) 70 Cal.2d 15. Inthat case, “we identified three categories of
evidence relevant to resolving the issue of premeditation and deliberation: planning
activity, motive, and manner of killing. However, . . . * Anderson does not require
that these factors be present in some special combination or that they be accorded a
particular weight, nor isthelist exhaustive. Anderson was simply intended to guide

an appellate court’ s assessment whether the evidence supports an inference that the

3 The concurring opinion also cites Jefferson, who in turn cites two cases
holding that a party may not examine awitness on acollateral point then impeach
the witness on that collateral point with otherwise irrelevant evidence. (See 1
Jefferson, Cal. Evidence Benchbook (Cont.Ed.Bar 3d ed. 2002) Examination of
Witnesses, § 27.92, pp. 481-482, citing People v. Lavergne (1971) 4 Cal.3d 735,
744; Peoplev. &. Andrew (1980) 101 Cal.App.3d 450, 461.) Nothing remotely
close to that situation occurred here. Even further removed from thisissueis
People v. Smithey (1999) 20 Cal.4th 936, 958-961, also cited in the concurring
opinion. Obvioudly, aparty cannot justify improper questions by asserting the
adverse party may also ask improper questions.
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Killing occurred as the result of preexisting reflection rather than unconsidered or
rash impulse. [Citation.]’ ” (Peoplev. Bolin, supra, 18 Cal.4th at pp. 331-332.)

Here, Anderson guides our assessment quite effectively, for all three
categories of evidence exist. Asto planning, thejury could infer that defendant
carried the fatal knifeinto the victim’s home in his pocket, which makesit
“reasonable to infer that he considered the possibility of homicide from the
outset.” (Peoplev. Alcala (1984) 36 Cal.3d 604, 626.) Thisinferenceismuch
stronger in this case, because defendant had already stabbed another woman to
death. When a person stabs a woman to death, then leads another woman into her
apartment with aknife in the pocket, the jury can readily infer that the person
possessed the knife for the same purpose. Additionally, asthetrial court noted
when it denied defendant’ s motion to dismiss the first degree murder charge,
Richard Blaked ee testified that when he was speaking with “Lee Ann,” whom the
jury could reasonably have found was the victim, he heard defendant say, “Put the
phone down or I'll kill you.” Thisevidence suggests a planned killing. Defendant
argues Blakeslee' s testimony was not credible, but the jury could reasonably have
believed it.

Asto motive, defendant told the police that he hated women. This statement,
combined with the fact he had once before killed a young woman of somewhat
similar appearance, provides strong evidence of motive. Finally, defendant stabbed
the victim about eight timesin the chest and strangled her. Previously, he had killed
another woman in almost the same distinctive manner. This manner of killing, and
doing so the same way twice, “ supports the inference of a calculated design to
ensure death, rather than an unconsidered ‘explosion’ of violence.” (Peoplev.
Alcala, supra, 36 Cal.3d at p. 627.) “Under al the circumstances, we find ample
evidence of premeditation and deliberation.” (1bid.)
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4. Instructional Issues

Defendant contends the trial court committed several instructional errors.

a. CALJIC No. 8.73

The court instructed the jury on first and second degree murder and voluntary
manslaughter due to provocation. Although questioning whether the evidence
warranted manslaughter instructions, the district attorney stated he was requesting
them “out of an abundance of caution.” Defendant contends that the court had a sua
sponte duty also to instruct in accordance with CALJIC No. 8.73 that if the evidence
showed “provocation” that was insufficient to make the crime manslaughter, the
jury might consider that provocation in deciding whether the crime wasfirst or
second degree murder. We need not decide whether the court must give such an
instruction sua sponte when the evidence warrants (compare People v. Mayfield
(1997) 14 Cal.4th 668, 778, with People v. Johnson (1993) 6 Cal.4th 1, 43, and
Peoplev. Perez (1992) 2 Cal.4th 1117, 1129), for here no evidence of provocation
existed. (Peoplev. Perez, supra, 2 Cal.4th at pp. 1129-1130.) “Thefact that the
prosecutor requested a heat of passion instruction for manslaughter does not
establish that the evidence would have necessitated a sua sponte instruction. Such
instructions are commonly requested out of an abundance of caution.” (ld. at p.
1130.)

Defendant does not argue evidence existed that the victim provoked him into
killing her. Rather, he argues that the word “provocation” is a“shorthand
expression” for the statutory language defining voluntary manslaughter as akilling
“upon asudden quarrel or heat of passion.” (8192, subd. (a).) He concedesthere
was no evidence of provocation in the sense of aquarrel, but he focuses on the
phrase “heat of passion” and argues there was ample evidence he killed in the heat
of passion. Indeed, he argues, the entire defense theory of the case wasthat he

killed under the heat of passion caused by a combination of circumstances. But this
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argument does not aid him. Although the court did not use the word * provocation”
in regard to the degree of murder, it did instruct on “heat of passion.” It told the
jury that for the killing to be first degree murder, it must not have been committed
“under asudden heat of passion or other condition precluding the idea of
deliberation.” (CALJC No. 8.20.) By specifically referring to heat of passion and
generaly referring to any other condition precluding deliberation, the court fully
instructed on the law relevant to the actual evidence. It did not also haveto refer to
“provocation” regarding the degree of murder, which would not havefit the
evidence.

For the same reasons, we reject defendant’ s alternate argument that histria
attorneys were ineffective in failing to request CALJIC No. 8.73. Defense counsel
expressly recognized at trial that no evidence existed of a“sudden quarrel.” They
ensured that the instructions addressed their theory of the case and the evidence

actually presented, not some other theory and some other evidence.

b. Instruction on Heat of Passion

Thetria court gave the standard instructions on voluntary manslaughter due
to heat of passion. Defendant contends the court erred in refusing additionally to
give an instruction the defense requested: “The passion necessary to constitute heat
of passion need not mean rage or anger but may be any violent, intense, overwrought
or enthusiastic emotion which causes a person to act rashly and without deliberation
and reflection.” The court refused the instruction, finding that the standard
instructions fully instructed the jury on heat of passion.

The instruction the defense requested is derived from language in our
decisions. (E.g., Peoplev. Berry (1976) 18 Cal.3d 509, 515; People v. Borchers
(1958) 50 Cal.2d 321, 329.) The Courts of Appeal have divided on whether the trial
court could, or should, givethisinstruction on request. (Cf. People v. Rupe (1988)
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206 Cal.App.3d 1537, 1540-1542 [court should not give the instruction even if
requested], with People v. Thompkins (1987) 195 Cal.App.3d 244, 256-257 [the
court should give some such “pinpoint” instruction on request].) We need not
decide the question, for no evidence warranted any heat of passion instructions
whatever asto voluntary manslaughter. No evidence exists that the victim provoked
defendant.

Sinceits adoption in 1872, section 192, subdivision (a), has described
voluntary manglaughter as the unlawful killing “upon a sudden quarrel or heat of
passion.” Noting that thislanguage does not specifically require “provocation,”
defendant argues that any kind of heat of passion will suffice for manslaughter, not
merely heat of passion due to provocation. We disagree. Section 192 is not the
only legislative word on the question. Also sinceits adoption in 1872, section 188
has stated that malice isimplied “when no considerable provocation appears.” (See
People v. Williams (1969) 71 Cal.2d 614, 623-624.) Under thislanguage,
“[e]vidence of adequate provocation overcomes the presumption of malice.” (Id. at
p. 624.) Accordingly, for voluntary manslaughter, “provocation and heat of passion
must be affirmatively demonstrated.” (People v. Sedeno (1974) 10 Cal.3d 703,
719; see also People v. Breverman (1998) 19 Cal .4th 142, 163.)

The heat of passion requirement for manslaughter has both an objective and a
subjective component. (People v. Wickersham (1982) 32 Cal.3d 307, 326-327.)
The defendant must actually, subjectively, kill under the heat of passion. (ld. at p.
327.) But the circumstances giving rise to the heat of passion are also viewed
objectively. Aswe explained long ago in interpreting the same language of section
192, “this heat of passion must be such a passion as would naturally be aroused in
the mind of an ordinarily reasonable person under the given facts and
circumstances,” because “no defendant may set up his own standard of conduct and

justify or excuse himself because in fact his passions were aroused, unless further
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the jury believe that the facts and circumstances were sufficient to arouse the
passions of the ordinarily reasonable man.” (Peoplev. Logan (1917) 175 Cal. 45,
49.)

Defendant’ s evidence that he was intoxicated, that he suffered various mental
deficiencies, that he had a psychological dysfunction due to traumatic experiences
in the Vietnam War, and that he just “ snapped” when he heard the helicopter, may
have satisfied the subjective element of heat of passion. (Seelnre Thomas C.
(1986) 183 Cal.App.3d 786, 798, citing Peoplev. Berry, supra, 18 Cal.3d at p.
515.) But it does not satisfy the objective, reasonable person requirement, which
requires provocation by thevictim. (Inre Thomas C., supra, 183 Cal.App.3d at p.
798.) “To satisfy the objective or ‘reasonable person’ element of thisform of
voluntary manslaughter, the accused’ s heat of passion must be dueto ‘ sufficient
provocation.” ” (Peoplev. Wickersham, supra, 32 Cal.3d at p. 326.) “[E]vidence
of defendant’ s extraordinary character and environmental deficiencies was
manifestly irrelevant to the inquiry.” (People v. Morse (1969) 70 Cal.2d 711,
735.)

Asfar as manslaughter is concerned, defendant’ s evidence, if anything,
shows diminished capacity, not heat of passion. “Provocation and heat of passion
are not synonymous with diminished capacity.” (Peoplev. Spurlin (1984) 156
Cal.App.3d 119, 128.) “The essence of a showing of diminished capacity isa
‘showing that the defendant’ s mental capacity was reduced by mental ilIness,
mental defect or intoxication.” ” (Peoplev. Berry, supra, 18 Cal.3d at p. 517.)
However, the Legidature abolished the defense of diminished capacity before
defendant committed this crime. (Peoplev. Castillo (1997) 16 Cal.4th 1009,
1013-1014; Peoplev. Saille (1991) 54 Cal.3d 1103, 1114.) Only diminished
actuality survives, i.e., the jury may generally consider evidence of voluntary

intoxication or mental condition in deciding whether defendant actually had the
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required mental statesfor the crime. (Peoplev. Saille, supra, 54 Cal.3d at p. 1116;
but see current § 22, subd. (b); People v. Castillo, supra, 16 Cal.4th at p. 1014 &
fn. 1.) Thetrial court instructed the jury on this point.4

Thus, although thetrial court instructed the jury on heat of passion voluntary
manslaughter out of caution, it did not have to do so, as no evidence supported the
instructions. Accordingly, the court did not have to give yet more instructions on

the point. (Peoplev. Perez, supra, 2 Cal.4th at pp. 1129-1130.)

C. Instruction on Premeditation

Defendant requested, and the court refused to give, an instruction on
premeditation derived from People v. Anderson, supra, 70 Cal.2d 15, including
that to find premeditation, the jury had to “find evidence of planning activity, motive
to kill, and a calculated killing; or extremely strong evidence of planning activity; or
evidence of motiveto kill, in conjunction with either planning activity or a
calculated killing.” The court correctly refused theinstruction. “By itsvery terms,
People v. Anderson, supra, 70 Cal.2d 15, guides appellate courts in conducting
sufficiency-of-evidence review of findings by juries of premeditation and
deliberation. (Seeid. at pp. 24-34.) It does not even purport to constrain juriesin
making such findings.” (People v. Berryman (1993) 6 Cal.4th 1048, 1080; see
also Peoplev. Bolin, supra, 18 Cal.4th at pp. 331-332.)

4 The court instructed, “ Evidence has been received regarding a mental
disease, mental defect or mental disorder of the defendant at the time of the crime
charged. You may consider such evidence solely for the purpose of determining
whether or not the defendant actually formed any mental state which isan element
of the crime charged or of itslesser included offenses. . . . If the evidence shows
that the defendant was intoxicated at the time of the alleged crime you should
consider that fact in determining whether the defendant had such intent or mental
state.”
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d. Objective Sandard of Voluntary Manslaughter

Pursuant to CALJIC No. 8.42, the court instructed the jury on the objective
component of heat of passion manslaughter—that to reduce murder to
manglaughter, the heat of passion “must be such a passion as naturally would be
aroused in the mind of an ordinarily reasonable person in the same circumstances.
A defendant is not permitted to set up his own standard of conduct . . ..” Defendant
argues that section 192, subdivision (a), which merely refersto an unlawful killing
“upon asudden quarrel or heat of passion,” does not itself require this objective
standard, and therefore this court erred in adopting it.

We disagree. Asexplained, section 192 must be read together with section
188, which implies malice “when no considerable provocation appears.” Our cases
have long and continuously held that whether the provocation is considerable
enough to negate malice must be judged objectively. (E.g., People v. Wickersham,
supra, 32 Cal.3d at p. 326; Peoplev. Logan, supra, 175 Cal. at p. 49; see aso
Peoplev. Valentine (1946) 28 Cal.2d 121, 136-144 [reaffirming the objective
standard after athorough review of section 192 and its history].) Defendant
presents no good reason to reconsider these decisions.

Defendant also argues that the jury must consider all the circumstances
confronting him, including his particular mental condition. He claimsthat “the law
of manslaughter required the jury in this case to consider how an otherwise ordinary
person, having [his] Vietham War background, his resulting clear symptoms of post-
traumatic stress disorder, and his brain function abnormalitieswhich led him to
misinterpret and overreact to events, would have acted in the situation in which [he]
found himself at the time of thekilling.” However, because only he fitsthis
particular description, defendant would be setting his own standard of conduct,
contrary to the law. Such arule would eliminate the objective standard in favor of a

subjective one. It would, in effect, resurrect the abolished defense of diminished
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capacity in the guise of an expanded form of heat of passion manslaughter. As
noted, the jury was allowed to consider defendant’ s evidence in determining
whether he actually had the required mental states for the crime. The law does not,
however, permit defendant to use himself as the measure of what is adequate

provocation to reduce what would otherwise be murder to manslaughter.
C. Penalty Phase I ssues

1. Failureto Give 1989 Version of CALJIC No. 8.84.1

In People v. Babbit (1988) 45 Cal.3d 660, thetrial court failed to explain to
the jury at the penalty phase which of the guilt phase and, in that case, sanity phase
instructions applied at the penalty phase. The defendant argued that thisfailure | eft
the jury without proper guidance, and that if the jury believed that all of the guilt
phase instructions applied at the penalty phase, he “was denied afair penalty
determination because the jury was instructed at the guilt phase not to be influenced
by sympathy for defendant and to disregard the consequences of itsdecision.” (Id.
at p. 717.) Wefound no error but suggested that in future cases, to avoid possible
confusion, “trial courts should expressly inform the jury at the penalty phase which
of theinstructions previously given continueto apply.” (ld. at p. 718, fn. 26.) In
response to this suggestion, the Committee on Standard Jury Instructions of the
Superior Court of Los Angeles County (the Committee) rewrote CALJIC No.
8.84.1. (See Use Noteto CALJIC No. 8.84.1 (1989 new) (5th ed. 1988).)°

In the new version of CALJIC No. 8.84.1, the Committee departed somewhat
from our suggestion. Rather than tell the jury which guilt phase instructions apply
to the penalty phase, the new instructions simply tell the jury to disregard all

previousinstructions. Thenthetrial court isto reinstruct the jury entirely from the

5 All further referencesto CALJIC No. 8.84.1 are to thisversion, which
remains the same today. (See CALJIC No. 8.84.1 (6th ed. 1996).)
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beginning. Asthe Use Note to the instruction explains, the rewritten CALJIC No.
8.84.1 isto provideintroductory information in place of CALJC No. 1.00, which is
the guilt phase introductory instruction. Thetrial court isthen to reread all guilt
phase instructions that also apply to the penalty phase, beginning with CALJC No.
1.01, and the remaining penalty phase instructions. The Use Note to the instruction
states, “Our recommended procedure may be more cumbersome than the

suggestion advanced in [People v. Babbit, supra, 45 Cal.3d at page 718,] footnote
number 26, but the Committee believesit islesslikely to result in confusion to the
jury.”

Although trial in this case occurred shortly after adoption of the 1989
version of CALJIC No. 8.84.1, thetrial court did not give that instruction.6 Instead,
it gave the previoudly standard instructions augmented with several special
instructions. Defendant contends the court erred. However, aswe explain, the
actual instructions, including the special instructions, many at defense request, fully
instructed on the law and informed the jury at the penalty phase which of the
previous instructions would continue to apply. Although the approach the
Committee took—telling the jury to disregard previous instructions and
reinstructing anew—may be effective, perhaps even preferable, we have never
mandated it. The actual instructions satisfied the concerns we expressed in Babbit.

The court explained to the jury which guilt phase instructions applied at the
penalty phase.” It expressly told thejury it could consider sympathy. At the guilt

6 The record does not reflect why the court did not give the new CALJIC No.
8.84.1. Perhapsthe court and parties ssmply were unaware of the recent change.

7 The court instructed the jury “to apply any of the instructions given
previously during the guilt phase of this case which are pertinent to the
determination of penalty. Y ou areto disregard any such previousinstructions which
do not apply to the determination of penalty. Should any of the instructions now
being given in the penalty phase conflict with those previously given during the guilt
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phase, the court had instructed, “Both the People and the defendant have aright to
expect that you will conscientiously consider and weigh the evidence, apply the law
and reach ajust verdict regardless of the consequences.” 8 Defendant does not
argue that the court should have specifically told the jury to disregard the reference
to reaching ajust verdict “regardless of the consequences.” The penalty phase
instructions as awhole made clear that the jury did have to consider the
consequences, after al, the whole point of that phase was to decide what penalty to
impose. The court specifically admonished the jury to “also keep in mind that each
of you bears the ultimate responsibility to determine the appropriate penalty under
al the circumstances of thiscase.” Asin Babbit, which did not have these specia
instructions, “We conclude that the jury could not have been misled asto its
responsibility to consider the consequences of itsdecision.” (People v. Babbit,
supra, 45 Ca.3d at p. 718.)

Defendant argues that the failure to give the new version of CALJIC

No. 8.84.1 withheld from the jury “several fundamental principles.” But each of

phase you are instructed that the penalty phase instructionswill control and
supersede those previously given.

“Inthisregard, you will recall that you were instructed in the guilt phase that
you could not be swayed nor affected by considerations such as sympathy. That
prohibition does not apply to your deliberations in the penalty phase. You are
allowed to consider sympathy, pity, compassion or mercy to the extent that you feel
it warranted. You are aso to disregard any previous instruction to the effect that the
burden of proof for crimesor criminal activity other than that for which the
defendant was on trial was a preponderance of the evidence. [SeePeoplev.
Carpenter, supra, 15 Cal.4th at p. 382.]

“Y ou are now instructed that when evidence of such other crimes or criminal
activities offered on the issue of penalty asit hasbeen in this case, it isthe burden
of the People to prove such other crimes or criminal activity aswell as convictions,
therefore, beyond a reasonable doubt.”

8 The current CALIC No. 8.84.1 includes the substance of this sentence but
deletes the language “regardless of the consequences.”
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these principles was covered in other instructions, including CALJC No. 1.00,
given at the guilt phase.

Defendant makes the following specific arguments: (1) CALJC No. 8.84.1
tellsthe jury to “determine what the facts are from the evidence received during the
entiretrial unlessyou are instructed otherwise.” However, the court did tell the
jury “to consider all of the evidence which has been received during any part of the
trial of this case except as you may be hereafter instructed.” (See CALJIC No.
8.85.) (2) CALJIC No. 8.84.1tellsthejury to “accept and follow the law that |
shall stateto you.” However, at the guilt phase, the court told the jury “to accept
and follow thelaw as| state it to you whether or not you agree with the law.” (See
CALJCNOo.1.00.) (3) CALJC No. 8.84.1 tellsthejury not to be “swayed by
public opinion or public feelings.” At the guilt phase, the court told the jury not to
be “influenced by mere sentiment, conjecture, sympathy, passion, prejudice, public
opinion or public feeling” (see CALJC No. 1.00) and, at the penalty phase, it told
the jury not to consider “for any reason whatsoever the deterrent or non-deterrent
effect of the death penalty or the monetary cost to the state of execution or
maintaining a prisoner for life.” (4) CALJC No. 8.84.1tellsthejury, “Both the
People and the Defendant have aright to expect that you will . . . follow the law
[and] exercise your discretion conscientiously . . ..” Asnoted above, the guilt
phase instructions said essentially the same thing and, at the penalty phase, the court
told the jurors “to keep in mind that each of you bears the ultimate responsibility to
determine the appropriate penalty under al the circumstances of this case.”

Thus, although the court did not give the 1989 version of CALJIC No.

8.84.1, it did give its substance. Therewasno error.
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2. Failureto Give 1989 Version of CALJIC No. 8.88

Before 1989, CALJIC No. 8.88, the standard penalty phase concluding
instruction, did not itself define “aggravating” and “mitigating.” Nevertheless, in at
least two casestried before 1989, the trial court gave special instructions defining
those terms. (People v. Adcox (1988) 47 Cal.3d 207, 269; People v. Dyer (1988)
45 Cal.3d 26, 77-78.) In both cases, the defendant argued that the instructions were
erroneous. We disagreed and concluded that the “ definitions of aggravation and
mitigation provided a helpful framework within which the jury could consider the
specific circumstances in aggravation and mitigation set forth in section 190.3. We
find no error in the presentation of both definitions to the jury, and we find no
prejudice in light of the instruction limiting the jury’ s consideration to ‘the
applicable factors of aggravati[on].” ” (Peoplev. Dyer, supra, 45 Cal.3d at p. 78;
see also People v. Adcox, supra, 47 Cal.3d at pp. 269-270 [citing Dyer].)

In light of these decisions, the Committee revised CALJIC No. 8.88to add a
paragraph defining “ aggravating” and “mitigating” derived from the instructions
given inthose cases® Although tria in this case occurred shortly after this
paragraph was added to CALJIC No. 8.88, thetrial court did not giveit; instead, it
gave the previous version of theinstruction. (Seefn. 6, ante.) Defendant contends
the court erred. We disagree. Although we have found that giving the instruction
was neither error nor prejudicial to defendants, we have never suggested that the

instruction was required or that not giving it prejudiced defendants. The standard

9 The new paragraph provided: “An aggravating factor isany fact, condition or
event attending the commission of acrime which increasesits guilt or enormity, or
addsto itsinjurious consequences which is above and beyond the elements of the
crimeitself. A mitigating circumstance is any fact, condition or event which as
such, does not constitute a justification or excuse for the crime in question, but may
be considered as an extenuating circumstance in determining the appropriateness of
the death penalty.” (CALJC No. 8.88 (1989 new) (5th ed. 1988).) This paragraph
is substantially the samein the current version of CALJIC No. 8.88 (6th ed. 1996).
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instructions predating the 1989 revision were not erroneous. “Although giving the
instructions may have provided a“ helpful framework’ for the jury’s consideration
of the statutory circumstances in aggravation and mitigation (People v. Dyer,
supra, 45 Cal.3d at p. 82), the court’ srefusal [to give such instructions] was not
error.” (Peoplev. Malone (1988) 47 Cal.3d 1, 55; see also People v. Barnett
(1998) 17 Cal.4th 1044, 1175.)

In this case, the special instructions the court gave made these definitions
particularly unnecessary. At defense request, the court gave a special instruction
pinpointing the defense mitigating evidence the jury could consider while making
clear that the wide range of possible mitigation was not limited to that evidence.
(Cf. People v. Benson (1990) 52 Cal.3d 754, 805-806 [trial court not required to
give such pinpoint instructions].) Moreover, the court itemized the other crimes
evidence and evidence of convictions that the jury could consider—the only
aggravating evidence the prosecution presented—and specifically told the jury it
could not consider any other criminal activity or convictionsin aggravation. In light
of these instructions, it is hard to imagine how defendant could have desired, or
benefited from, any other instruction defining mitigation and aggravation in general

terms. The actual instructions fully protected defendant’ s interests.

3. Other Instructional Issues
Defendant makes two other instructional contentions that we have repeatedly
rejected and continue to do so. Thetria court need not (1) instruct the jury that it
may impose the death penalty only if it finds beyond a reasonable doubt that death is

the appropriate penalty or (2) impose on the prosecution the burden of persuasion.
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(People v. Samayoa (1997) 15 Cal.4th 795, 852-853, 862; People v. Hayes
(1990) 52 Cal.3d 577, 643.)10

D. New Trial Motion Based on Jury Misconduct

Defendant moved for anew trial due to jury misconduct. In support of the
motion, he presented the declarations of two jurors, which were quite similar.

Both jurors stated that they had listened to the trial court’ sinstruction on
life without the possibility of parole but did not believeit to be true, and they
thought that someday defendant might be released on parole. They said that if they
had really thought life without possibility of parole meant what it said, they would
not have voted for the death penalty and would have held out against avote for death.
Both also said that four men on the jury with experience in the military and Vietnam
“drew upon their experience in the service and determined that the military records
that we reviewed and heard testimony about did not show that Mr. Steele” either
served in Vietnam at atime when he might have been exposed to combat (one juror)
or “served as a Seal and learned how to kill from the counterinsurgency schools
because they had attended the same schools and did not learn how to kill in them”
(the other juror). Both jurors said that “[t]heir input about this subject was very
helpful in establishing the validity of Mr. Steele’ s[Vietnam] experience.” One
added that it helped her “to determine that he was not suffering from P.T.S.D.”
Finally, both jurors said the jury had two persons “with medical experience who told
the rest of usthat the criteriathat the Doctor’ s [sic] used to establish the validity of
the B.E.AA.M. Test” was “inadequate” based on “what they have learned in their own
experiencein the medical field.” Regarding thisinadequacy, one of the jurors

specifically referred to “ something like 17 control people.” One of the jurors said

10 Defendant also argues that the cumulative effect of the asserted errors
prejudiced him. There was, however, no error to cumulate.
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that thisinput helped her “to determine that Mr. Steele was not suffering from any
problem with hisbrain.” The other said that thisinput “hel ped me because | have no
experience when it comes to that type of thing.”

After ahearing, but without taking evidence, the trial court denied the new
trial motion. It concluded that it could not consider the statementsin the

J &

declarations regarding the jurors’ “subjective state of mind,” but it did consider the
declarations regarding what it characterized as “the expertise of other jurors.” On
this point, the court said that “there was a morass here of military and medical
evidence, al of it subjected to reasonable and logical analysisfrom lay people of
various backgrounds and varying experiences. The only thing | have in these
affidavitsis aconclusionary assumption, no factual allegation at all—it would
almost take a definitive transcript of the deliberation conversation to know at what
point ajuror isrelying on . . . expertise and at what point he isjust reasonably
analyzing this vast amount of material that has been input into the deliberation
system.”

Defendant contends the court erred in denying the new trial motion. He
divides hisjury misconduct argument into two categories: (1) the two jurors who
signed the declarations committed misconduct by not following the court’s
instructions on the legal significance of a sentence of life without parole; and (2)
some of the nondeclarant jurors committed misconduct by “the offering of

expertise. . ., during deliberations, to help the jury asawhole to resolve key factual

Issues the case presented.” Both contentions lack merit.

1. Refusingto Follow the Trial Court’s Instructions
The two declarant jurors said they believed that, given alife without parole
sentence, defendant might someday be released and that, had they believed

otherwise, they would have held out for alife sentence. Thetrial court properly

31



refused to consider these statements regarding the jurors' thought processes.
Evidence Code section 1150, subdivision (a), provides. “Upon aninguiry asto the
validity of averdict, any otherwise admissible evidence may be received asto
statements made, or conduct, conditions, or events occurring, either within or
without the jury room, of such a character asislikely to have influenced the verdict
improperly. No evidence is admissible to show the effect of such statement,
conduct, condition, or event upon ajuror either in influencing him to assent or to
dissent from the verdict or concerning the mental processes by which it was
determined.” (ltalics added.)

This statute distinguishes “ between proof of overt acts, objectively
ascertainable, and proof of the subjective reasoning processes of the individual
juror, which can be neither corroborated nor disproved....” (Peoplev.
Hutchinson (1969) 71 Cal.2d 342, 349.) “Thislimitation prevents one juror from
upsetting a verdict of the whole jury by impugning hisown or hisfellow jurors
mental processes or reasons for assent or dissent. The only improper influences
that may be proved under [Evidence Code] section 1150 to impeach a verdict,
therefore, are those open to sight, hearing, and the other senses and thus subject to
corroboration.” (People v. Hutchinson, supra, at p. 350; see aso Inre Hamilton
(1999) 20 Cal.4th 273, 294; Ballard v. Uribe (1986) 41 Cal.3d 564, 575-578
(conc. opn. of Mosk, J.).)

The statements of the jurors regarding their understanding of the meaning of
alife sentence and what they would have done had they believed differently come
squarely within the prohibition against impeaching a verdict with evidence of the
jurors’ mental processes. “ ‘[A] verdict may not beimpeached by inquiry into the
juror’smental or subjective reasoning processes, and evidence of what the juror

1"

“felt” or how he understood the trial court’sinstructionsis not competent.
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(Peoplev. Morris (1991) 53 Cal.3d 152, 231, quoting People v. Sutter (1982) 134
Cal.App.3d 806, 819.)

Defendant argues that applying Evidence Code section 1150 to this verdict
would violate both the United States and California Constitutions. We disagree.
Over three decades ago, we noted that the distinction between proof of overt acts—
which isadmissible to impeach a verdict—and proof of the jurors subjective
reasoning process—which is not admissible—"has been advocated by
commentators [citations], and has been the basic limitation on proof set by the
leading decisions allowing jurorsto impeach their verdicts.” (Peoplev.
Hutchinson, supra, 71 Cal.2d at p. 349.) Thisdistinction serves a number of
important policy goals. It preventsajuror from impugning one or more jurors
reasoning processes. It excludes unreliable proof of thought processes and thereby
preserves the stability of verdicts. It deters the harassment of jurors by thelosing
side seeking to discover defectsin the deliberative process and reduces the risk of
postverdict jury tampering. It also assuresthe privacy of jury deliberations. (Inre
Hamilton, supra, 20 Cal.4th at p. 294, fn. 17; Hasson v. Ford Motor Co. (1982) 32
Cal.3d 388, 414.) Not all thoughts“by all jurorsat all timeswill be logical, or even
rational, or, strictly speaking, correct. But such [thoughts] cannot impeach a
unanimous verdict; ajury verdict isnot so fragile.” (Peoplev. Riel (2000) 22
Cal.4th 1153, 1219.)

Defendant asserts that the United States Constitution guarantees him the
right to impeach a verdict with the jurors’ internal thought processes. The United
States Supreme Court has virtually precluded such aconclusion. In Tanner v.
United States (1987) 483 U.S. 107, that court interpreted Federal Rules of
Evidence, rule 606(b) (28 U.S.C.), the federal counterpart to Evidence Code section
1150, as alowing evidence of “extrinsic influence or relationships [that] have

tainted the deliberations’” (Tanner v. United States, supra, at p. 120), but
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precluding evidence of ajuror’ s thought processes and even evidence by some
jurorsthat other jurors had been intoxicated and had slept through parts of the trial.
“Substantial policy considerations support the common-law rule against the
admission of jury testimony to impeach averdict. Asearly as 1915 this Court
explained the necessity of shielding jury deliberations from public scrutiny: ‘[L]et
it once be established that verdicts solemnly made and publicly returned into court
can be attacked and set aside on the testimony of those who took part in their
publication and al verdicts could be, and many would be, followed by aninquiry in
the hope of discovering something which might invalidate the finding. Jurorswould
be harassed and beset by the defeated party in an effort to secure from them
evidence of facts which might establish misconduct sufficient to set aside averdict.
If evidence thus secured could be thus used, the result would be to make what was
intended to be a private deliberation, the constant subject of public investigation—
to the destruction of all frankness and freedom of discussion and conference.” ”
(1d. at pp. 119-120, quoting McDonald v. Pless (1915) 238 U.S. 264, 267-268.)
The high court found that the federal rule restricting evidence to impeach a
verdict “is grounded in the common-law rule against admission of jury testimony to
impeach averdict and the exception for juror testimony relating to extraneous
influences,” and it found it “not at all clear . . . that the jury system could survive” a
rule permitting broader attacks on averdict. (Tanner v. United States, supra, 483
U.S. at pp. 121, 120.) The court rejected the defendant’ s argument that not allowing
this evidence violated the Sixth Amendment right to afair trial before an impartial
and competent jury. (Tanner v. United States, supra, at pp. 126-127.) It
concluded that “long-recognized and very substantial concerns support the
protection of jury deliberations from intrusive inquiry.” (Id. at p. 127.) Defendant
invokes the Eighth and Fourteenth Amendments as well as the Sixth, but the same

arguments apply. We conclude that Evidence Code section 1150’ s prohibition on
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evidence of ajuror’sthought processes to impeach averdict does not violate the
United States Constitution.

Defendant also argues that Evidence Code section 1150 runs afoul of
Cdlifornia Constitution, article I, section 28, subdivision (d), adopted by the
electorate in 1982, which generally provides that “relevant evidence shall not be
excluded in any criminal proceeding . ...” Defendant argues that evidence of the
jurors' thought processesis relevant and, accordingly, may not be excluded. We
have not yet decided this question. (SeePeople v. Beardslee (1991) 53 Cal.3d 68,
115 [not deciding it because the crime occurred before the effective date of that
provision].) However, the Court of Appeal has considered it and, in athorough
analysis with which we agree, found that Evidence Code section 1150 does not
violate California Constitution, article I, section 28, subdivision (d). (Peoplev.
Hill (1992) 3 Cal.App.4th 16, 28-33, disapproved on another ground in People v.
Nesler (1997) 16 Cal.4th 561, 582, fn. 5.) TheHill court concluded that “the
second sentence of Evidence Code section 1150, subdivision (a), embodies a
substantive rule of law, derived from the common law, which rendersajuror’s
subjective reasoning processirrelevant.” (Peoplev. Hill, supra, at p. 28.)

Asexplained in greater detail in Hill, California Constitution, articlel,
section 28, subdivision (d), only requires admission of evidence relevant to a
material point. (Peoplev. Hill, supra, 3 Ca.App.4th at pp. 28-29.) Evidence Code
section 210 defines “relevant evidence” as “evidence, including evidence relevant
to the credibility of awitness or hearsay declarant, having any tendency in reason to
prove or disprove any disputed fact that is of consequence to the deter mination of
theaction.” (ltalicsadded.) “What matters arein issue (and consequently
material) is determined mainly by the pleadings, the rulesin pleading and the
substantive law relating to the particular kind of case.” (1 Witkin, Cal. Evidence

(3d ed. 1986) § 286, pp. 255-256; see Peoplev. Hill, supra, at p. 29.) Therule
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prohibiting impeachment of averdict by examining the jurors mental processesis

one of substantivelaw. Thejurors deliberations, “ ‘their expressions, arguments,

motives and beliefs represent that state of mind which must precede every legal act

andisinitself of no jural consequence.

8 Wigmore, Evidence (McNaughton ed. 1961) § 2348, p. 680.) “Thus, therule

(Peoplev. Hill, supra, at p. 30, quoting

rendersthe jurors’ subjective thought processes immaterial and of no jural
consequence. From thisit follows that evidence that the jurors misunderstood the
judge’ sinstructions, were influenced by an improper remark of afellow juror,
assented under an erroneous belief that the judge would use clemency or had the
legal right to vary the sentence, or had been influenced by inadmissible evidenceis
simply of no legal significance. [Citation.] In short, under both the common law
and Evidence Code section 1150, the jurors’ motives, beliefs, misunderstandings,
intentions, and the like areimmaterial.” (Peoplev. Hill, supra, at p. 30.)

Because, as a matter of substantive law, the jurors’ mental processes leading
to the verdict are of no jural consequence, evidence of those mental processesis of
no “consequence to the determination of the action” (Evid. Code, 8 210) and hence
isirrelevant. Evidence about ajuror’ s thought process may show what that process
was, but that processisirrelevant to any legal issue. “Asamatter of policy,
Evidence Code section 1150, subdivision (a), excludes evidence of the subjective
reasoning processes of jurors to impeach their verdicts. Since such evidence is not
material, it isnot ‘relevant evidence’ as defined in Evidence Code section 210, nor,
perforce, as used in [California Constitution, article |, section 28, subdivision (d)].”
(Peoplev. Hill, supra, 3 Cal.App.4th at pp. 32-33.)

Thetrial court correctly refused to consider evidence of the jurors
subjective thought processes. Accordingly, it did not abuseits discretion in denying

the new trial motion to the extent it was based on this evidence.
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In aclosealy related contention, defendant al so argues that the two declarant
jurors provided false information during jury selection. (Seegeneraly Inre
Hamilton, supra, 20 Cal.4th at pp. 299-300; In re Hitchings (1993) 6 Cal .4th 97,
110-116.) He notesthat both jurors stated in court that they could follow the law as
the court explained it and claims thiswas a lie because later they did not follow the
law. Evenif the declarations could be considered on this point, it would not entitle
defendant to relief. Asthetrial court found, there was no evidence “that would
indicate a previously held intention to intentionally disobey the court’s
instructions.” Indeed, no clear conflict exists between the instructions and the
jurors asserted thought processes. The court can, and here did, tell the jury that a
life without parole sentence meansjust that, but no one can predict the future with
certainty. No one, including a court, can guarantee that a person will never be
paroled or otherwise get out of prison. The possibility that sometime in the future a
person might be released, perhaps because of a change in the law, is a matter “ of
common knowledge appreciated by every juror who must choose between a death
sentence and a sentence of life without parole.” (People v. Hovey (1988) 44

Cal.3d 543, 581.) Defendant has shown no misconduct during jury selection.

2. Improper Assertion of Expertise

Defendant also contends that the four jurors with alleged experiencein the
military and in Vietnam, and the two persons with alleged medical experience,
committed misconduct by offering their expertise to the other jurors. To the extent
the declarations stated what effect these jurors had on the deliberations, the
statements are inadmissible under Evidence Code section 1150, subdivision (a),
which, as discussed, prohibits evidence showing the effect that statements or
conduct had “upon ajuror either in influencing him to assent or to dissent from the

verdict....” However, portions of the declarations involved statements made or
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conduct occurring within the jury room. Those portions are evidence of objectively
ascertainable overt acts that are open to sight, hearing, and the other senses and are
therefore subject to corroboration. As such, the court properly could, and did,
consider those statements. (People v. Hutchinson, supra, 71 Cal.2d at pp. 349-
350; seeln re Stankewitz (1985) 40 Cal.3d 391, 398.)

Defendant claims the jurors committed misconduct under the rule
announced in In re Malone (1996) 12 Cal.4th 935: “It is not improper for ajuror,
regardless of hisor her educational or employment background, to express an
opinion on atechnical subject, so long as the opinion is based on the evidence at
trial. Jurors views of the evidence, moreover, are necessarily informed by their
life experiences, including their education and professional work. A juror, however,
should not discuss an opinion explicitly based on specialized information obtained
from outside sources. Such injection of external information in the form of a
juror’sown claim to expertise or specialized knowledge of amatter at issueis
misconduct.” (Id. at p. 963; see also In re Stankewitz, supra, 40 Cal.3d 391.) We
conclude that the trial court acted within its discretion in denying the new trial
motion. (Peoplev. Delgado (1993) 5 Cal.4th 312, 328.)

In this case, asthetrial court noted, extensive evidence was produced
concerning the nature and extent of defendant’ s military training and Vietnam
experience and its effect, if any, on his crimes, aswell as evidence concerning the
validity of BEAM testing. This evidence was susceptible of various interpretations.
The viewsthe jurors allegedly asserted here were not contrary to, but came within
the range of, permissible interpretations of that evidence. All the jurors, including
those with relevant personal backgrounds, were entitled to consider this evidence
and express opinions regarding it. “[I]t isan impossible standard to require. . . [the
jury] to be alaboratory, completely sterilized and freed from any external factors.”
(Rideau v. Louisiana (1963) 373 U.S. 723, 733 (dis. opn. of Clark, J.), quoted in
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People v. Marshall (1990) 50 Cal.3d 907, 950.) “Itis‘virtually impossible to
shield jurors from every contact or influence that might theoretically affect their
vote.” ” (InreHamilton, supra, 20 Cal.4th at p. 296, quoting Smith v. Phillips
(1982) 455 U.S. 209, 217.) A juror may not express opinions based on asserted
personal expertise that is different from or contrary to the law asthetrial court
stated it or to the evidence, but if we allow jurors with specialized knowledge to sit
on ajury, and we do, we must allow those jurors to use their experiencein
evauating and interpreting that evidence. Moreover, during the give and take of
deliberations, it is virtually impossible to divorce completely one' s background
from one' sanalysis of the evidence. We cannot demand that jurors, especially lay
jurors not versed in the subtle distinctions that attorneys draw, never refer to their
background during deliberations. “Jurors are not automatons. They are imbued with
human frailtiesaswell asvirtues.” (Inre Carpenter (1995) 9 Cal.4th 634, 654-
655.)

A fineline exists between using one’ s background in analyzing the evidence,
which is appropriate, even inevitable, and injecting “an opinion explicitly based on
specialized information obtained from outside sources,” which we have described
asmisconduct. (InreMalone, supra, 12 Cal.4th at p. 963.) Inthiscase, the
declarations do not so clearly show that the jurors crossed the line into misconduct
asto have required the court to conduct an evidentiary hearing. For example, one
declaration asserted that some of the jurors said that they “had attended the same
schools [as defendant] and did not learn how to kill inthem.” Whether one learned
“how to kill” in any particular military school is particularly subjective and open to
amost any interpretation. In one sense, everyone learns how to kill in the military,
because the military ultimately fights wars in which people are killed. Similarly,
some of the witnesses testified regarding the validity of the BEAM testing. Dr.

Kowell testified that control groups were broken down into age groups varying in
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size from 15 to around 40 persons, and that the control group for defendant’ s age
consisted of 16 people. Allegedly, thejurors said that 16 (or 17) persons was
inadequate. This shows no misconduct. A juror, including one with personal
experience, could conclude that the control group for defendant’ s age group was
too small to be valid. Moreover, it would be an impossibly high standard to permit
these jurors to express an opinion on this evidence without relying on, or
mentioning, their personal experience and background.

A court may hold an evidentiary hearing when jury misconduct isalegedin a
new trial motion, but the court may also, in its discretion, conclude that ahearing is
not necessary “to resolve material, disputed issues of fact.” (People v. Hedgecock
(1990) 51 Cal.3d 395, 415, quoted in People v. Cox (1991) 53 Cal.3d 618, 697.)
Here, the trial court heard the extensive evidence presented at trial and was well
positioned to determine whether the declarations showed misconduct of the nature
criticized in Inre Malone, supra, 12 Cal.4th at page 963, or merely expressions of
opinions, informed by thejurors’ life experiences, regarding evidence subject to
varying interpretations. We see no abuse of discretion in this casein denying the

new trial motion without an evidentiary hearing.11

E. Automatic Motion to M odify Verdict

Section 190.4 provides for an automatic motion to modify the death verdict.
In ruling on the motion, the trial court must independently reweigh the evidence of
aggravating and mitigating factors presented at trial and determine whether, in its
independent judgment, the evidence supports the death verdict. The court must state
the reasons for itsruling on the record. On appeal, we independently review the

trial court’sruling after reviewing the record, but we do not determine the penalty

11 For these reasons, we disagree with the concurring opinion that the jurors
committed misconduct. However, for the reasons that opinion states, we agree that
any misconduct would not have been prejudicial.
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denovo. (Peoplev. Memro (1995) 11 Cal.4th 786, 884.) Defendant contends the
court erred in denying his motion to modify the verdict. We disagree.

The court expressly recognized its duty to review the evidence
independently. On the record, it reviewed in detail the aggravating and mitigating
factorslisted in section 190.3 and expressly considered, again in detail, the
mitigating evidence defendant presented. Ultimately, it stated its*independent
judgment that the weight of the evidence supportsthe jury’ s verdict of death,” and
denied the motion.

Defendant disagreesin many ways with the court’ s view of the evidence—
particularly the weight it gave his evidence in mitigation. But defendant’s view of
the evidence is not the only permissible one. Although the court must consider all
proffered mitigating evidence, asthis court did, it need not find that any particular
evidenceisin fact mitigating under the circumstances. (Peoplev. Scott (1997) 15
Cal.4th 1188, 1222.) The court did find mitigation based on defendant’ s Vietnam
experiences, his mental state, his state of intoxication, and the other evidence; it
just did not find it as mitigating as defendant urges.

Thetrial court correctly recognized that this case has one overwhelming
circumstance that greatly affected the sentencing decision: the prior murder.
Defendant presented many explanations for stabbing Lee Ann Thurman to death.
But he had killed ayoung woman once before under similar circumstances and
presented similar explanations. As the court noted, defendant “ had more reason
than most people after 1971 to understand what tragic results could occur from a
mixture of alcohol and/or substance abuse, sexual intentions, anger, resentment
toward young females; he knew what the results were before.” Y et nevertheless,
having killed before, having been convicted of murder and incarcerated, then
released back into society, defendant, undeterred, killed again. He made no

apparent effort to avoid the circumstances that, he claims, caused him to kill.

41



Knowing that he had killed before, the court noted, defendant “deliberately went
into that house armed with aknife under circumstances similar to those that existed
some 18 years before.” Thetrial court could reasonably find, asthe jury no doubt
did, that the prior murder was itself a powerful factor in aggravation and that, given
its circumstances, it tended to minimize the significance of the proffered evidence
in mitigation.

Defendant also argues the court considered the absence of mitigation to be
aggravating. Wedisagree. The record shows that the court carefully limited its
consideration of aggravation to the statutory factors. In considering the evidence
offered in mitigation, the court necessarily discussed its reasons for discounting
the actual mitigating impact of that evidence, but it never suggested that the absence
of mitigation was itself aggravating. We aso reject defendant’ s argument that the
court impermissibly double-counted factorsin aggravation. Indeed, the court
expressly refused to double-count aggravating factors including, above all, the prior
murder. It carefully considered that murder as a circumstance of the crime (it wasa
special circumstance), and not again asa prior conviction under section 190.3,
factor (c).

In short, the court carefully and conscientiously performed its duty under

section 190.4.

F. Proportionality Review; M odification of the Judgment

Defendant asks us to conduct intercase proportionality review or to reduce
the death sentence to life under sections 1181, subdivision 7, and 1260. We do
neither. (Peoplev. Riel, supra, 22 Cal.4th at p. 1223; People v. Hines (1997) 15
Cal.4th 997, 1078-1080.) But we do undertakeintracase proportionality review to
determine whether the penalty is disproportionate to defendant’ s personal

culpability. (Ibid.) “To determine whether a sentenceis cruel or unusual as applied
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to aparticular defendant, areviewing court must examine the circumstances of the
offense, including its motive, the extent of the defendant’ sinvolvement in the
crime, the manner in which the crime was committed, and the consequences of the
defendant’ s acts. The court must also consider the personal characteristics of the
defendant, including age, prior criminality, and mental capabilities. [Citation.] If
the court concludes that the penalty imposed is ‘ grossly disproportionate to the
defendant’ sindividual culpability’ [citation], or, stated another way, that the

[ 1 1

punishment shocks the conscience and offends fundamental notions of human
dignity’ ” * [citation], the court must invalidate the sentence as unconstitutional .”
(Peoplev. Hines, supra, 15 Cal.4th at p. 1078.)

Here, defendant’ s sentence is not disproportionate to his personal
culpability. Defendant did not just kill once, he killed twice on separate occasions.
He was convicted of the first murder but killed again. A prior murder isamong the
most compelling of aggravating circumstances, especially one as appalling as this—
stabbing to death a 15-year-old babysitter. Moreover, the second murder was itself
appalling. Inkilling Lee Ann Thurman, a developmentally disabled woman with the
skills of a 10-year-old, defendant took advantage of a particularly vulnerable target.
Defendant has presented many reasons for his repeated killing of young women and,
asthetrial court found, they do mitigate the crimes somewhat. But the sentence of

death is not disproportionate to defendant’ s personal culpability. It does not shock

the conscience.

G. Constitutionality of Death Penalty L aw and Other Contentions

Defendant reiterates various contentions that we have previously rejected.
The death penalty is not an unconstitutional punishment in all cases. (People v.
Johnson, supra, 6 Cal.4th at pp. 52-53.) Prosecutorial discretion in deciding
whether to seek the death penalty does not render the law unconstitutional. (People
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v. Kraft (2000) 23 Cal.4th 978, 1078.) Thejury need not make explicit findings on
the factorsit considered in reaching its verdict. (Peoplev. Fauber (1992) 2
Cal.4th 792, 859.) Delay between the jJudgment and actual execution does not
render the punishment unconstitutional. (Peoplev. Massie (1998) 19 Cal.4th 550,
574; Peoplev. Frye (1998) 18 Cal .4th 894, 1030-1032.)
I1l. CONCLUSION
We affirm the judgment.

CHIN, J.

WE CONCUR:
BAXTER, J.
WERDEGAR, J.

BROWN, J.
MORENGQ, J.
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CONCURRING OPINION BY GEORGE, C. J.

| concur fully in the judgment but write separately because the magjority
departs from established precedent in resolving two issues— (1) whether certain
testimony of the forensic pathol ogist who performed the autopsy of the victim was
admissible on redirect examination; and (2) whether several jurors committed
misconduct by injecting extraneous information, based upon their own asserted
expertise and specialized knowledge, into the jury’ s deliberations regarding
disputed issues at trial.

As| shall explain, the testimony of the pathologist on redirect examination
was not admissible simply because the defense had elicited similar testimony on
cross-examination, as the majority suggests. This*open the door” theory regarding
the admissibility of evidence was regjected long ago and cannot justify the admission
of evidence that otherwise should have been excluded. Nevertheless, | agree that
the pathologist’ s testimony in the present case properly was admitted, because,
contrary to defendant’ s contention, it concerned a proper subject of expert opinion.

With regard to defendant’ s claim of juror misconduct, juror declarations
submitted in support of defendant’ s motion for new trial allege that several jurors
engaged in misconduct by introducing into the deliberations extraneous information
based upon their own claims of personal expertise. Contrary to the majority’s
conclusion, these jurors did not simply interpret the evidence presented at trial.
Rather, they are alleged to have introduced into the deliberations new information
that contradicted evidence presented at trial. 1t iswell established that injecting



such extraneous material into the deliberations under these circumstances
constitutes misconduct. As| shall discuss, however, any juror misconduct was not
prejudicial.

I

When cross-examining Dr. Thomas Resk, the pathologist who conducted the
autopsy of victim Lee Ann Thurman, defense counsel asked Dr. Resk whether,
considering the nature of the stab wounds, he would agree that the killer was acting
inarage. Dr. Resk responded that, in light of the pattern of injuries, the killing
could have been committed in arage. The prosecutor did not object to this question
or to the answer.

On redirect examination, the prosecutor asked Dr. Resk whether the injuries
could have been inflicted in amethodical manner. The witness responded “yes.”
The prosecutor then asked whether Dr. Resk’ s opinion in thisregard would be
influenced by the circumstance that the same individual committed the Thurman
killing aswell as another killing Dr. Resk had discussed in his testimony on direct
examination. Defense counsel objected to this question, but the trial court
overruled the objection on the ground that “[i]t [was] an areathat [defense counsel]
did getinto.” Dr. Resk testified that the circumstance that the same individual had
killed both victims definitely would influence his opinion whether the killing was
committed in amethodical manner, because the bodies of both victims had similar
patterns of injuries.

Defendant contends that the trial court erred in permitting Dr. Resk to testify
that there was evidence supporting the prosecution’ s theory of premeditation.
According to defendant, the doctor’ s testimony on redirect examination, described
above, should have been excluded, because it was not a proper subject of expert

testimony (see Evid. Code, § 801, subd. (a)), but rather concerned an inference that



properly could have been drawn by the jury in light of evidence regarding the nature
of the wounds.

The mgjority regjects defendant’ s claim on the ground that the defense, not
the prosecution, initiated this line of testimony. The mgjority states. “[W]e assume
[defendant] is not really complaining about the defense cross-examination— which
clearly helped the defense — but only about the redirect examination, which sought
to neutralize that cross-examination and present the full picture. [{] Oncethe
defense elicited Dr. Resk’ s opinion on cross-examination that the Thurman
killing might have been done in a rage, the prosecution was entitled to elicit on
redirect examination the further opinion that it might have also been
methodical.” (Mg. opn., ante, at p. 14, italics added.)

Contrary to the mgjority’ s statement, the pathologist’ s opinion that the
killing could have been methodical was not admissible on redirect examination
simply because the defense on cross-examination had elicited the pathologist’s
opinion on the same general subject. Thistheory regarding the admissibility of
testimony was rejected long ago in this state. “ * The argument that defendant’s
counsel “opened the gates’ isunavailing . .. Legitimate cross-examination does
not extend to matters improperly admitted on direct examination. Failure to object
to improper questions on direct examination may not be taken advantage of on
cross-examination to elicit immaterial or irrelevant testimony.’” [Citation.]”
(Peoplev. Wells (1949) 33 Cal.2d 330, 340, disapproved on another point in
People v. Wetmore (1978) 22 Cal.3d 318, 321.) Only where a proper objection
would not have cured the prejudice to the prosecution may the prosecutor rebut
inadmissible evidence by eliciting similarly inadmissible evidence on redirect
examination. (Peoplev. Westek (1948) 31 Cal.2d 469, 476-481; 3 Witkin, Cal.
Evidence (4th ed. 2000) Presentation at Trial, 88 352-353, pp. 439-441; 1



Jefferson, Cal. Evidence Benchbook (Cont.Ed.Bar 3d ed. 2001) Examination of
Witnesses, § 27.92, pp. 471-472.)1

The majority cites People v. Kynette (1940) 15 Cal.2d 731, 752, for the
principle that “when awitness is questioned on cross-examination as to matters
relevant to the subject of the direct examination but not elicited on that
examination, he may be examined on redirect as to such new matter.” The decision
in Kynette, however, did not involve a claim that the evidence elicited on redirect
examination would have been inadmissible under any circumstances, asin the
present case. It therefore provides no support for the majority’ s theory, which
could permit the parties to control the admissibility of evidence by choosing not to
object to clearly inadmissible testimony elicited by their adversaries. (SeePeople
v. Smithey (1999) 20 Cal.4th 936, 958-961 [prosecutor committed misconduct
when he sought to elicit improper expert opinion by stating that he was willing to
open the door on the issue so that the defense al'so could present inadmissible
expert testimony].)

With regard to the rule precluding a party from introducing inadmissible
testimony simply because the other party has introduced similar testimony without
objection, the mgjority claimsthat this ruleislimited to the situation in which the
party attempts to capitalize upon the other party’ s mistaken or unintentional
introduction of irrelevant testimony. Because the expert opinion elicited by the
defense and by the prosecution in the present case wasrelevant and was not
received as aresult of amistake by counsel, the mgjority states that the question
whether this evidentiary rule applies under these circumstancesis not presented.

The magjority cites no authority in support of such alimitation, however, and

1 Other jurisdictions have adopted different rules with regard to thisissue.
(See 1 Wigmore on Evidence (Tillersrev. 1983) § 15, pp. 731-751.) The majority
does not purport to change the rule that has been followed in California, however.
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limiting the rule to the introduction of irrelevant evidence is inappropriate and
illogical. Although the authority discussed above arosein the context of casesin
which irrelevant evidence was presented, other decisions aswell astreatises
discussing the rule recognize that it applies equally, if not with greater force, in
cases in which relevant but otherwise inadmissible evidence is presented.

For example, in People v. Gambos (1970) 5 Cal.App.3d 187, the defendant
introduced relevant, but inadmissible, hearsay evidence on cross-examination. The
prosecutor stated that he would not object to the evidence, but also stated that,
because defendant had * opened the door,” the prosecutor would be allowed on
redirect examination to elicit the entire conversation in question. The defendant
objected, however, when the prosecutor attempted to introduce evidence of that
conversation, and the Court of Appeal agreed that the admission of the hearsay
evidence on redirect examination was error. Itsdecision stated: “[T]he district
attorney expressly waived objection expecting thereby that *adoor would be
opened’ to the admission of other improper evidence. But no ‘door was opened.’
By allowing objectionable evidence to go in without objection, the non-objecting
party gains no right to the admission of related or additional otherwise
inadmissible testimony. The so-called ‘open the door’ or ‘open the gates
argument is‘apopular fallacy.” [Citations]” (Id. at p. 192, italics added.)

Peoplev. Parrella (1958) 158 Cal.App.2d 140 similarly involved relevant
but inadmissible evidence. On direct examination the defendant testified that he had
volunteered to take alie detector test. Defense counsel then asked the defendant
whether he had taken that test, and the defendant answered affirmatively. The
prosecutor did not object to this testimony or to defense counsel’ s question. On
cross-examination the prosecutor asked the defendant the same question and also
sought to introduce into evidence the results of thetest. Although thetrial court did

not permit the admission of the test results, the Court of Appeal held that the



prosecutor’ s questions and the admission of the evidence regarding the test
constituted error. After establishing that evidence of an accused’ s willingness to
take alie detector test and the results of such atest were inadmissible, the appellate
court’ s decision stated: “There would seem to be little doubt that [defendant’ ]
statement that he had volunteered for and taken such atest was inadmissible. Had
the prosecution objected the objection should have been sustained. But the
prosecution did not object, but on cross-examination inquired into the subject more
fully, and even offered to introduce the result of the test. After the court had ruled,
properly, that the results of the tests were not admissible, the prosecution agreed to
withdraw the question. [1]] In so proceeding the prosecutor undoubtedly committed
error. Thelaw isclear that legitimate cross-examination does not extend to matters
improperly admitted on direct.” (Id. at p. 147; see also 1 Jefferson, Cal. Evidence
Benchbook, supra, Examination of Witnesses, § 27.92, p. 471 [there is no “right of
cross-examination concerning the irrelevant or otherwise inadmissible matter . . .
even though testified to by the witness on direct examination without objection”].)
Furthermore, our decision in People v. Smithey, supra, 20 Cal.4th 936, is
not as far removed from thisissue as the mgjority suggests. Under the mgjority’s
approach, the defendant in Smithey could have chosen not to object to the
prosecutor’ s question eliciting an inadmissible expert opinion regarding the
defendant’ s ultimate mental state, and then on redirect examination elicited a
similarly inadmissible opinion regarding that issue. If the prosecutor had objected
to the testimony elicited by defense counsel on redirect examination, according to
the majority thetrial court would have been required to overrule the objection, even
if the prosecutor had established that admission of the evidence violated section 29
of the Penal Code, which providesthat an expert witness shall not testify whether
the defendant had or did not have the required mental states. The rationale of the
majority is that the defendant would have been entitled to rebut the inadmissible



evidence intentionally presented by the prosecutor on cross-examination. If,
however, the trial court properly sustained the prosecutor’ s objection, struck the
inadmissible opinions elicited both on cross-examination and redirect examination,
and advised the jury not to consider the opinions, the prejudice arising from the
error might be cured immediately, and the trial court could ensure adherence to
statutes governing the admissibility of evidence. Unfortunately, the mgjority’s
resolution of thisissue in the present case could preclude atrial court from taking
such areasonabl e approach and encourage counsel to engage in improper tacticsin
order to obtain the introduction of inadmissible evidence.

In sum, therulein Californiaisthat, where a party has elicited inadmissible
evidence without objection on cross-examination, the other party is not entitled on
redirect examination to present similar evidence that is inadmissible on any
ground, unless a proper ruling and admonition by the trial court would not cure the
prejudice resulting from the evidence improperly admitted on cross-examination.
The mgjority’ s attempt to limit this rule to the mistaken introduction of irrelevant
evidence could lead to confusion and error. Indeed, we should take even greater
care to ensure that relevant inadmissible evidence is excluded, because such
evidenceismorelikely to be prejudicial than irrelevant evidence.

Nonetheless, | agree that the trial court did not err in permitting the
prosecution to introduce the evidence in the present case, because, as explained, the
testimony to which defendant objects was admissible. Contrary to defendant’s
contention, Dr. Resk’ s testimony on redirect examination — that the knife wounds
could have been inflicted in amethodical manner — was within the scope of Dr.
Resk’ s expertise and a proper subject for expert opinion. In order to be admissible,
the opinion of an expert must be “[r]elated to a subject that is sufficiently beyond
common experience that the opinion of an expert would assist the trier of fact,” and

“[b]ased on matter (including his special knowledge, skill, experience, training, and



education) perceived by or personally known to the witness. . . that is of atype that
reasonably may be relied upon by an expert in forming an opinion upon the subject
to which histestimony relates. ...” (Evid. Code, § 801.)

A basic question that must be considered by a pathologist in performing an
autopsy concerns “the manner and mode of death,” including whether the death was
accidental, suicidal, homicidal, or the result of natural causes. (2 Giannelli &
Imwinkelried, Scientific Evidence (3d ed. 1999) Pathology, § 19-7, p. 123.) With
regard to the examination of knife wounds, asin the present case, the pathologist
considers, for example, whether the nature of the wounds indicates hesitation,
which might be consistent with afinding of suicide, or whether the wounds are
defensive, which might suggest homicide. (Id. at pp. 123-124.) One pathologist has
explained: “Woundsin suicide may be just asdetermined asin homicide, but are
lesslikely to be multiple.” (Camps, Gradwohl’s Legal Medicine (2d ed. 1968) p.
299, italicsadded.) A pathologist’s examination of knife wounds during an autopsy
thus includes a consideration of the manner in which they were inflicted.

This court has stated: “A forensic pathol ogist who has performed an autopsy
is generally permitted to offer an expert opinion not only asto the cause and time
of death but also asto circumstances under which the fatal injury could or could not
have been inflicted. (See, e.g., Peoplev. Cole[(1956)] 47 Cal.2d 99, 104-106
[fatal wound not self-inflicted]; People v. Obie (1974) 41 Cal.App.3d 744, 756-757
[fatal injuries caused not by auto accident but by repeated blows from blunt
instrument].)” (Peoplev. Mayfield (1997) 14 Cal.4th 668, 766.) Thus, a
pathologist properly may offer an opinion whether certain wounds on the victim
were defensive and indicative of astruggle. (SeePeoplev. Bemore (2000) 22
Cal.4th 809, 819; People v. Belmontes (1988) 45 Cal.3d 744, 761; People v.
Brown (1995) 35 Cal.App.4th 708, 711.) In addition, we have stated that a

pathologist can explain the nature of the wounds to indicate that the killing was done



“in adeliberate manner.” (Peoplev. Welch (1999) 20 Cal.4th 701, 751.) Inone
case considered by the Court of Appeal, a pathologist testified that the location and
severity of wounds on the victim led him to believe the killing occurred during a
rage. (Peoplev. Jones (1993) 14 Cal.App.4th 1252, 1256.) In another such case,
the forensic pathol ogist described certain wounds “as ‘ hesitation’ cuts, that is,
indicating a degree of hesitation on the attacker’ s part when the attacker realizes
that agood deal of forceisrequired to achieve penetration.” (Peoplev. Bobo
(1990) 229 Cal.App.3d 1417, 1426.) Some jurisdictions have authorized medical
experts to render an opinion whether akilling was accidental or ahomicide. (E.g.,
Com. v. Daniels (Pa. 1978) 390 A.2d 172, 178-179; State v. Washington (R.I.
1990) 581 A.2d 1031, 1032-1033.)

We need not decide in the present case, however, whether aforensic
pathologist is authorized to render an opinion regarding the ultimate question
whether akilling was or was not a homicide, or whether it was committed with any
particular mental state. Dr. Resk did not offer an opinion regarding the manner in
which the victim was killed, but rather stated simply that the knife woundscould
have been made in amethodical manner. Thus, contrary to defendant’ s suggestion,
Dr. Resk did not express an opinion that there was evidence of premeditation. Dr.
Resk further indicated that his opinion in this regard would be influenced by the
circumstance that the same individual had killed the other victim whose autopsy
report he had reviewed. Thistestimony, based upon Dr. Resk’ s examination of the
victim’s wounds, is analogous to opinions commonly offered by forensic
pathol ogists regarding whether the nature of particular wounds indicates that the
victim attempted to defend himself or herself, or that the wounds were self-
inflicted.

The expert’ s opinion was related to a subject sufficiently beyond the

common experience of the jurorsthat his opinion in this regard would assist the



jury. Furthermore, the testimony was based upon the expert’ s education and
experience as apathologist. Thus, the testimony regarding this subject was
admissible pursuant to Evidence Code section 801. Therefore, thetrial court
properly admitted the testimony elicited by the prosecutor.

I

Defendant moved for anew trial on the ground of juror misconduct. He
relied upon the declarations of two jurors, who identified two subject areasin which
other jurors injected extraneous matters into the deliberations — (1) defendant’s
military experience, and (2) the validity of amedical test used by defense expertsto
detect brain damage in defendant. According to the declarations, several jurors
relied upon their professional expertise in asserting to the rest of the jury that
defendant did not experience combat in Vietnam or learn how to kill in military
school, and that the medical test administered to defendant was unreliable. These
assertions were not based upon any evidence presented at trial and, moreover,
contradicted evidence presented at trial. Therefore, the declarations submitted by
defendant describe juror misconduct.

Defense experts testified at trial that defendant suffered from mental
disorders as aresult of trauma he experienced in the Vietham War. Defense
witness Shad Meshad stated that, although defendant’ s military records did not
indicate that he had experienced any combat, Meshad believed that defendant might
have had a temporary assignment involving combat that was not reflected in the
military records. In addition, Meshad testified that defendant’ s records indicated
defendant was trained at a counterinsurgency school for Navy SEALS, where the
students were instructed in martial arts and taught to kill using knives, wire, and
their bare hands.

The declarations of the two jurors stated that four men on the jury had

military experience and had served in Vietham. One juror’s declaration stated:
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“These jurors drew upon their experience in the service and determined that the
military records that we reviewed and heard testimony about did not show that
[defendant] served in Vietnam in atime period that would have exposed him to any
combat.” The second juror’s declaration similarly stated that these four jurors drew
upon their military experience to determine that the military records and related
testimony at trial “did not show that [defendant] served asa[Navy] SEAL and
learned how to kill from the counterinsurgency schools because they [the four
jurors] had attended the same schools and did not learn how to kill in them.”

The other subject areain which extraneous information was introduced
concerned the validity of amedical test utilized by defense expertsto determine
that defendant suffered from brain damage. Dr. Robert Bittle, a psychiatrist and
neurologist, ordered abrain electrical activity mapping (BEAM) test of defendant.
Dr. Bittletestified that this test revealed significant abnormalitiesin defendant’s
brain. On cross-examination, Dr. Bittle testified regarding the scientific acceptance
of BEAM testing. Although he acknowledged opinion in the scientific community
was divided, Dr. Bittle expressed his view that the test generally was accepted for
clinical use.

Dr. Arthur Kowell, aneurologist, aso analyzed results of the BEAM test and
testified that it showed abnormalitiesin defendant’s brain. Dr. Kowell stated that
BEAM test results for aparticular individual are obtained by comparing the values
obtained for that individual with an average of values obtained for a certain “control
group.” Control groups are comprised of personswho previously have been
examined and found to be normal. Dr. Kowell testified that control groups for the
BEAM test varied in size from 15 to 40 individuals and were based upon age,
gender, and handedness. The control group matching defendant’ s characteristics
consisted of 16 individuals. Thus, the results from defendant’s BEAM test were

compared with the average of the results for those 16 individualsin order to
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determine whether defendant’ s results showed any abnormalities. Dr. Kowell, like
Dr. Bittle, stated that the BEAM test was generally accepted in the scientific
community.

According to the declarations of the two jurors, during deliberations two
other jurors with medical experience expressed views regarding the validity of the
BEAM test. Onejuror’sdeclaration stated that “the two jurors with medical
experience. . . told the rest of usthat the criteriathat the doctors used to establish
the validity of the BEAM test [were] inadequate from what they have learned in their
own experience in the medical field.” The other juror’s declaration stated that “the
two people with medical experience. . . told the rest of usthat the criteriathat the
doctors used to establish the validity of the BEAM test, | believethat it was
something like 17 control people, [were] inadequate from what they have learned in
their own experiencein the medical field.”

A juror properly may express an opinion regarding atechnical subject, as
long as the opinion is based upon the evidence received at trial. “Jurors views of
the evidence. . . are necessarily informed by their life experiences, including their
education and professional work. A juror, however, should not discuss an opinion
explicitly based on specialized information obtained from outside sources. Such
injection of external information in the form of ajuror’s own claim to expertise or
specialized knowledge of a matter at issue is misconduct. [Citations.]” (Inre
Malone (1996) 12 Cal.4th 935, 963 (Malone), italics added.)

InMalone, supra, 12 Cal.4th 935, 963-965, we determined that a juror
committed misconduct when she indicated to other jurorsthat her professional
reading and course work caused her to doubt the accuracy rates claimed by the
examiners who conducted the petitioner’ s polygraph examination. Furthermore,
thisjuror indicated that the polygraph results were not reliable because of the

manner in which a particular question had been phrased by the examiner. Because
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the juror expressed negative opinions regarding the reliability of the petitioner’s
polygraph evidence — based upon her own professional study of psychology and
not upon the evidence received at trial — we held in Malone that her statements to
the other jurors constituted misconduct. Our decision further held, however, that
the People successfully had rebutted the presumption of prejudice arising from the
misconduct, by showing that the externally derived information imparted to other
jurors was substantially the same as evidence and argument presented to the jury at
trial.

Here, we are presented with declarations indicating that two jurors with
medical experience explicitly relied upon that experience in stating, during
deliberations, that a medical test administered to defendant was unreliable, and that
the data upon which the defense experts had relied in assessing the results of the
test were inadequate. Thisinformation was not based upon evidence presented at
trial, but rather upon the jurors’ own experience in the medical field. The
statements of these jurors, as described in the declarations supporting defendant’ s
motion for new trial, are substantially similar to the statements that we held
constituted misconduct in Malone.

With regard to the alleged statements of the jurors who had military
experience, their assertions during deliberations that defendant could not have
experienced combat and that defendant did not learn how to kill in military school
contradicted the testimony of defense witness Meshad. These statements, like the
statements of the jurors with medical experience, were based explicitly upon the
professional experience of these particular jurors and not upon any evidence
received at trial.

The mgjority acknowledges the rule set forth in Malone, supra, 12 Cal.4th
935, but concludes that the juror declarations described above presented no

evidence of misconduct. The mgjority states: “[E]xtensive evidence was produced
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concerning the nature and extent of defendant’ s military training and Vietnam
experience and its effect, if any, on his crimes, aswell as evidence concerning the
validity of BEAM testing. This evidence was susceptible of various interpretations.
The views of the jurors allegedly asserted herewere not contrary to, but came
within the range of, permissible interpretations of that evidence. All thejurors,
including those with relevant personal background, were entitled to consider this
evidence and express opinionsregarding it.” (Mg. opn., ante, at p. 37, italics
added.)

As established above, however, the statements of the jurors did not
constitute inter pretations of evidence at trial, but rather contradicted evidence at
trial. The statements of the jurors with military experience contradicted the
testimony of Meshad that defendant had |earned martial arts and how to kill with
knivesin amilitary school, and that defendant might have experienced combat while
inVietnam. The particular dates when United States military personnel were
engaged in active combat in Vietnam are unlikely to have been known by most lay
jurors. Indeed, only the jurors with military experiencein Vietnam were alleged to
have stated to other jurorsthat petitioner’s military records established that he
could not have been involved in combat there. Their comments regarding the
military school similarly concerned a matter unfamiliar to most lay jurors.

The statements of the jurors with medical experience contradicted the
testimony of Dr. Bittle and Dr. Kowell that the BEAM test wasreliable. The
opinions of these jurors, regarding the adequacy of the size of the control groups
used to obtain reliable test results, were based upon specialized, externally derived
information, and not upon evidence at trial. If ajuror without specialized
experience commented that a control group consisting of 16 individuals seemed too
small to establish the validity of the test results, perhaps there would be no

misconduct, because the juror would not be claiming that his or her opinion was

14



based upon any specialized knowledge. But when ajuror statesthat his or her own
experience and expertise in the medical field establishes that the control group was
too small, such an opinion is based upon specialized information obtained from
outside sources. Because the juror possesses this specialized experience, other
jurors without such experience are likely to believe the information and to be
persuaded by it. For this reason, in decisions such asMalone we have determined
that interjecting such mattersinto deliberations constitutes juror misconduct.

With regard to both subject areas in which the jurors allegedly interjected
extraneous information, the declarations in the present case describe juror
misconduct. The majority’ s contrary conclusion constitutes a departure from
existing law, which establishes that ajuror commits misconduct whenever he or she
introduces into deliberations extraneous information based upon specialized
expertise. Asthe mgjority states, it isnot improper to permit ajuror to refer to his
or her personal expertise during deliberations, aslong asthe juror’s statements are
consistent with the law and evidence provided at trial. In the present case, however,
the majority does not consider whether the professional expertise mentioned during
deliberations was consistent with the evidence at trial, but rather characterizes
inaccurately the improper statements of the jurors asinter pretations of that
evidence and states that “it would be an impossibly high standard to permit these
jurorsto express an opinion on this evidence without relying on, or mentioning,
their personal experience and background.” (Mag]. opn., ante, at p. 38, italics
added.) Yet thisstandard is precisely the one set forth in Malone and other
decisions, and it has not been considered an impossibly high standard to require that
jurors not introduce extraneous information into the deliberations.

Indeed, one of the most fundamental precepts of the right to ajury trial isthe
requirement that jurors must decide the case based solely upon evidence presented

attrial. (Turner v. Louisiana (1965) 379 U.S. 466, 472-473.) “Due process
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means a jury capable and willing to decide the case solely on the evidence before it
....0 (Smithv. Phillips (1982) 455 U.S. 209, 217.) Permitting jurorsto inject
into the deliberations their own specialized knowledge regarding disputed issues at
trial conflicts with thisbasic principle.

Although I conclude that the two juror declarations describe juror
misconduct, | further determine that the presumption of prejudice arising from any
such misconduct is rebutted by the record. The alleged misconduct of the jurors
does not suggest that these jurors were actually biased against defendant. (Cf.
Peoplev. Nesler (1997) 16 Cal.4th 561, 580-589.) Thus, we must consider
whether the extraneous material, judged objectively and in light of the entire record,
was so prejudicial in and of itself that it was inherently and substantially likely to
have influenced ajuror. (Inre Carpenter (1995) 9 Cal.4th 634, 653.)

The extraneous information that defendant had not served in Vietnam during
aperiod in which he could have experienced combat, although inconsistent with the
testimony of Meshad, coincided with defendant’s military records, which indicated
no such experience. Thus, asin Malone, the statements of the jurors were
consistent with some evidence presented at trial. Furthermore, Meshad’ s statement
that he believed defendant might have experienced some sort of combat that was not
reflected in the military records did not constitute particularly strong evidence that
defendant had engaged in combat. The opinions of the jurors contradicting
Meshad’ s testimony that defendant was trained to kill at amilitary school
concerned arelatively minor point in the defense case. With regard to the
extraneous information concerning the reliability of the BEAM test, Dr. Bittle
conceded that opinion in the scientific community was divided. Moreover, the
results of that test constituted only one among many factors supporting the opinions

of the defense experts that defendant suffered from numerous mental deficits.
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For these reasons, the extraneous information alleged to have been
mentioned by the jurors during deliberations was not by its very nature so damaging
inand of itself that the information was substantially likely to have influenced the
vote of one or more jurors.2 Therefore, | conclude that the presumption of

prejudice arising from any juror misconduct is rebutted.

GEORGE, C. J.

2 Although the extraneous information alleged to have been introduced into
the deliberations concerned evidence presented at the guilt phase of thetrial, the
juror declarations do not indicate whether the other jurors mentioned this
information during deliberations at the guilt phase, at the penalty phase, or both.
The foregoing prejudice analysis would apply in any of these situations.
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DISSENTING OPINION BY KENNARD, J.

Unlike the mgjority, | conclude that thetrial court erred in admitting
evidence that defendant, 17 years before the trial here, had been convicted of the
second degree murder of Deborah Cerna, akilling factually similar to the charged
murder of Lee Ann Thurman. That evidence should have been excluded under
Evidence Code section 352 on the ground that its prejudicial impact outweighed its
probative value. The failureto exclude that evidence was prejudicial to the defense
and requiresreversal of the judgment.

I

Evidence Code section 352 provides: “The court in its discretion may
exclude evidenceif its probative value is substantially outweighed by the probability
that itsadmission will . . . create substantial danger of undue prejudice....” The
ruling is reviewed under an abuse of discretion standard. (People v. Barnett (1998)
17 Cal.4th 1044, 1118; People v. Cudjo (1993) 6 Cal.4th 585, 609.)

This court has often recognized that evidence of prior crimesisinherently
prejudicial. (Peoplev. Carpenter (1997) 15 Cal.4th 312, 380; People v. Ewoldt
(1994) 7 Cal.4th 380, 404.) The prejudice generaly arises from the danger that the
jury, relying on the prior crime, will impermissibly infer that the defendant isa
person of bad character with a propensity to commit crimes. (See Evid. Code,

§ 1101, subd. (a).) Inthiscase, however, thereis an even stronger reason for

believing that the evidence of the prior crimewas prejudicial. The evidencein



guestion informed the jury that when defendant committed a prior killing, he was
convicted only of second degree murder, a crime then punishable by a sentence of
15 yearstolife. Thejury aso knew that defendant had been released from prison,
because he was no longer in custody when he killed the victim in this case. Once
the jury herelearned that defendant had committed a prior murder, been released,
and killed again, the outcome of thistrial wasforeordained. The jury would infer
that if defendant were again convicted of only second degree murder, he would
again eventually be released from custody, making it possible for him to kill athird
victim. No jury under these circumstances would return averdict of second degree
murder and give defendant the opportunity to kill again; instead, the jury would
ensure that defendant would never be released by finding him guilty of first degree
murder with special circumstances.

Given the highly prejudicial nature of the Cernamurder, its admission could
be upheld only if it has* substantial probative value. If thereisany doubt, the
evidence should be excluded.” (People v. Thompson (1980) 27 Cal.3d 303, 318;
see Peoplev. Ewoldt, supra, 7 Cal.4th at p. 404.) That standard is not met here.

“ ‘IH]ow much “probative value’ proffered evidence has depends upon the
extent to which it tends to prove an issue by logic and reasonabl e inference (degree
of relevancy), the importance of the issue to the case (degree of materiality), and
the necessity of proving the issue by means of this particular piece of evidence
(degree of necessity).” ” (People v. Thompson, supra, 27 Cal.3d at p. 318, fn. 20,
quoting Peoplev. Delgado (1973) 32 Cal.App.3d 242, 249.) The evidence of the
prior Cernamurder isrelevant to the issue in this case of defendant’ s intent to kill
Thurman, because proof that he intentionally killed before under similar
circumstances suggests that hiskilling in this case was also intentional. But the
evidence of the prior murder was neither material nor necesssary. Intent to kill was

not a contested issue. The manner of the killing -- seven or eight stab wounds near



the heart -- itself showed that it was intentional. When the defense moved pretrial
to exclude the evidence of the prior murder, it admitted intent and argued that the
only issue was premeditation and deliberation. Defendant did not contest the issue
of intent at thetrial. (The defense did claim that the killing in this case was
provoked and thus only voluntary manslaughter, but it never claimed that the killing
was unintentional.) In closing argument, defense counsel again conceded that
defendant intentionally killed Thurman. Prior crime evidencethat is“merely
cumulative regarding an issue that was not reasonably subject to dispute” is not
substantial probative evidence. (Peoplev. Ewoldt, supra, 7 Cal.4th at p. 406.)

Asthe Attorney General acknowledged at oral argument, the “key” issue, the
“real” issue, was whether defendant killed Thurman with premeditation and
deliberation. The prior Cernamurder isrelevant to that issue, too. Proof that
defendant, under similar circumstances, had previoudly killed impulsively without
premeditation and deliberation would tend to prove that the Thurman murder was
also an impulsive killing without premeditation and deliberation.

But the mgjority reaches a contrary conclusion, asserting that under the
“doctrine of chances’ (see mgj. opn., ante, at p. 10) the Cerna murder tendsto
prove that the Thurman murder was premeditated. The “doctrine of chances,”

according to Wigmore, simply meansthis: “ ‘the recurrence of asimilar result
(here in the shape of an unlawful act) tends (increasingly with each instance) to
negative accident or inadvertence or self-defense or good faith or other innocent
mental state, and tends to establish (provisionally, at least, though not certainly) the
presence of the normal, i.e., criminal, intent accompanyingsuchanact....””
(People v. Robbins (1988) 45 Cal.3d 867, 879-880, quoting 2 Wigmore, Evidence
(Chadbourn ed. 1979) § 302, at p. 241.) In this case, the doctrine might serveto
indicate that both the prior Cernakilling and the Thurman killing were intentional .

But that isthe limit to itsreach. Because the Cernakilling was not a premeditated



killing, the doctrine of chances could not lead to the conclusion that the Thurman
murder was premeditated.

The two cases cited by the mgjority as utilizing the doctrine of chances --
Peoplev. Carpenter, supra, 15 Cal.4th 312, 379-380, and People v. Robbins,
supra, 45 Cal.3d 867, 879-880 -- are not on point. In both cases, this court allowed
the admission of evidence of an earlier intentional killing to prove that alater
killing was intentional; neither involved admission of evidence, as here, of an earlier
intentional but unpremeditated killing as proof that alater killing was not only
intentional but premeditated. Thus the doctrine of chances does not support the
majority’ s assertion that evidence of the prior Cerna murder tends to provein this
case that the Thurman murder was premeditated.

There are three theories under which the Cernamurder could be invoked to
prove that the Thurman murder was premeditated. Oneisthat defendant deliberately
placed himself in asituation in which he knew he had previoudly killed impulsively.
Thistheory was the basis for thetrial court’s ruling admitting the evidence of the
Cernamurder. But thetheory isflawed. Evidence showing that a defendant
deliberately placed himself in aposition that could lead to an unpremeditated killing
suggests only that the defendant acted with malice aforethought (see People v.
Watson (1980) 30 Cal.3d 290); it does not turn an unpremeditated killing into a
premeditated killing.

A second theory might be that the verdict in the prior Cerna case was wrong
—that the Cernamurder was actually a premeditated murder, from which the jury
here could infer the Thurman murder was also premeditated. The prosecutor’s
argument at trial hinted at this theory. But defendant’ s conviction of second degree
murder in the Cernacase is an acquittal of first degree murder, and principles of

collateral estoppel and double jeopardy prevent the state from relitigating the issue



of premeditation in the Cerna case. (SeeAshev. Swenson (1970) 397 U.S. 436,
444-445; People v. Santamaria (1994) 8 Cal.4th 903, 912.)

Third, one can speculate, as the mgority does, that even if the prior Cerna
killing was not premeditated, it provided defendant with amodel he could follow. In
killing Thurman, the victim here, defendant may have deliberately used the same
weapon and technique that he used before. But although thistheory isapossible
inference from the evidence, it is not astrong or compelling one, and it is
unsupported by any evidence other than the similarity between the two crimes.

Evidence that serves only to inspire such conjectures haslittle probative
value. The prejudicial impact of the evidence of the prior Cerna murder far
outweighs that minimal probative value. | would therefore hold that the trial court
abused its discretion in admitting the evidence of the Cernamurder at the guilt
phase of defendant’s capital trial for the murder of Thurman.1

It isalso clear that the error is prejudicial. In opposing the motion to
exclude the evidence of the Cerna murder, the prosecutor said that the Cerna
murder evidence was “the only evidence to support first degree murder” in this
case. That was an overstatement — the majority correctly notes that there was some

other evidence of premeditation — but the remaining evidence is not compelling.

1 Because | conclude that the admission of the challenged evidence violated
California Evidence Code section 352, | do not reach the question whether it also
violated defendant’ s due process rights under the federal Constitution. The
majority does address that issue, but its discussion isincomplete. The majority
guotes McKinney v. Rees (9th Cir. 1993) 993 F.2d 1378, 1384, to the effect that
even if pregudice far outweighs probative value there is no violation of due process
aslong asthereis some permissible inference the jury may draw from the evidence.
The Seventh Circuit, however, takes a contrary position to the Ninth Circuit, holding
that due processisviolated if the prejudicial effect of admitted evidence so far
outweighs the probative value that the defendant isdenied afair trial. (Dudley v.
Duckworth (7th Cir. 1988) 854 F.2d 967, 970.) The United States Supreme Court
has not resolved the conflict between the federal circuits.



There is areasonable probability (Peoplev. Brown (1988) 46 Cal.3d 432, 446-447;
Peoplev. Cudjo, supra, 6 Cal.4th 585, 611) that the evidence of the Cerna murder
made the difference in the guilt phase verdict.
[

| a'so have acomment upon the majority’ s treatment of one of the penalty
phaseissues. The defense submitted declarations from two jurors (which the
majority properly holds were inadmissible under Evidence Code section 1150) that
they voted for the death penalty because they did not believe that a sentence of life
imprisonment without possibility of parole actually meant that defendant could not
be paroled. Assuming these declarations are true, as the majority does, they show
that the two jurors violated the trial court’ sinstructions, which told the jurors that
they should return ajudgment of death only if persuaded that the aggravating
circumstances were so substantial in comparison with the mitigating circumstances
asto warrant death. Here, two jurors were apparently persuaded to impose the death
penalty not because they believed the aggravating circumstances so outweighed
mitigating circumstances that death was warranted, but because of their concern that
if the appropriate sentence of life imprisonment without possibility of parole were
imposed, that sentence would not be carried out. The jurors’ conduct also
necessarily violated Penal Code section 1126, which requiresjurors “to receive as
law what islaid down as such by the court.” Thereisno question that both jurors
would have been subject to challenge for cause if they had asserted this position at
voir dire.

The mgjority, however, condones this misconduct, saying that the possibility

{1

someone might be released, perhaps because of achangein the law, isamatter “ * of
common knowledge appreciated by every juror who must choose between a death
sentence and a sentence of life without parole.” ” (Mg]. opn., ante, at p. 36, quoting

Peoplev. Hovey (1988) 44 Cal.3d 543, 581.) But jurors are required to follow the



instructions of thetrial court, regardless of what they think is common knowledge.
Thus, although jurors may “appreciate’ the possibility that the law might change and
allow a prisoner to obtain parole, they are not allowed to use that “appreciation” in
deciding the sentence. The possibility that a person sentenced to life imprisonment
without possibility of parole might actually be paroled is not an aggravating factor
to be weighed in the penalty decision.

Recently, in People v. Williams (2001) 25 Cal.4th 441, this court
considered the case of ajuror who believed, contrary to law, that a 16-year-old
woman was capable of voluntary consent to sexual intercourse. We did not condone
that action as one based upon common knowledge which ajuror could “ appreciate’
in deciding upon the verdict. We condemned the juror’s action as aform of jury
nullification and upheld the trial judge’ s order removing him from the jury.

Aswe observed in Williams, jury nullification does not aways benefit the
accused; it may work to the defendant’ s detriment. (Williams, supra, 25 Cal.4th at
p. 462.) We gave an example: “Inacapital case, ajuror could vote to impose the
death penalty without considering mitigating evidence.” (lbid.) This case presents
another, similar example —two jurorsin acapital case voting to impose the death
penalty for reasons extraneous to the process of weighing and balancing aggravating
and mitigating evidence. This court’ s condemnation of jury nullificationin

Williams applies equally to this case.



[l
For the reasons stated in part | of thisopinion, | would reverse the judgment

of guilt and remand the case for retrial.

KENNARD, J.
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