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| . | nt roducti on

In this appeal, we review and reverse Anstine v. Al exander,

128 P.3d 249 (Colo. App. 2005). The court of appeals in this
case held that (1) a bankruptcy trustee has standi ng under
section 544(a) of the Federal Bankruptcy Code to pursue a claim
agai nst a debtor corporation's attorneys for aiding and abetting
a breach of fiduciary duty, and (2) a corporation's attorneys
owe a duty to the corporation's creditors to refrain from ai di ng
and abetting a corporate officer in breaching his fiduciary
duty.

We disagree with the court of appeals' broad holding on the
standi ng i ssue. Section 544(a) of the Bankruptcy Code creates
the trustee's power to avoid transfers and obligations of the
debtor, which includes the power to step into the shoes of a
hypot hetical creditor with a judgnent |ien against the debtor.

A trustee's standi ng under section 544(a) is determ ned by the
rights of a judgnent lien creditor under state |aw

The court of appeals' holding that Col orado | aw al |l ows
judgnent lien creditors to bring any claimavailable to the
debtor corporation m sconstrues our prior cases. A hypothetical
judgnent lien creditor may only bring clains in the nane of the
corporation in limted circunstances as determ ned by statute.
Under our common |aw, the creditors of an insolvent corporation

are not owed general fiduciary duties by the corporation's
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officers and directors. Oficers and directors of an insolvent
corporation owe creditors a duty to avoid favoring their own
interests over creditors' clainms. This type of claiminvolving
a violation of an insolvent corporate officer's duty was not

al l eged here. Thus, Anstine |acked standing to sue the attorney
def endants on the aiding and abetting claimbecause the claim
agai nst Builder's Hone Warranty's president is not cogni zabl e
under Col orado | aw.

Because Anstine |acked standing to bring the aiding and
abetting claimagainst the attorney defendants, we do not reach
t he second i ssue regardi ng whether an attorney can be held
liable for aiding and abetting a breach of fiduciary duty to a
non-client, and thus vacate Part Il of the court of appeals’
opi nion, thereby leaving this issue for another day. W reverse
the remai nder of the court of appeals' decision and remand this
case to be returned to the trial court to dismss the aiding and
abetting claimagainst the attorney defendants for |ack of
st andi ng.

1. Facts and Proceedi ngs Bel ow

Bui |l der's Hone Warranty was a corporation that sold
warranties for newy constructed hones. BHWhired the attorney
def endants, Hugh Al exander, Kevin M Kuznicki, and the Al exander
Law Firm P.C. [to whomwe refer collectively throughout as "the

attorneys"], when it learned that it had purchased fraudul ent
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i nsurance policies on warranties it had issued to its custoners,
effectively leaving its custoners wthout insurance. After the
i nsurance conpany refused to honor the fraudul ent policies, the
attorneys advi sed BHW s president, Andrew Jel onkiew cz, that the
conpany had two options -- either shut down the business and
file for bankruptcy or "warehouse" its custoners' prem uns by
putting the premuns in a separate escrow account while
searching for replacenent insurance coverage. Even though the
attorneys advi sed the president that the warehousing option
woul d be unlawful if BHWcontinued to issue warranties to new
custoners, the president of BHWselected this option. The
attorneys then assisted the president in creating an escrow
account for the insurance premuns by drafting an escrow
agreenent with another law firmhired by BHW This escrow
account was to be used to pay for replacenent insurance
cover age.

Bef ore BHW had found repl acenent coverage, a conpetitor
| earned of the warehousing schene and sought an injunction
agai nst BHWin federal court for unfair conpetition. The
attorneys advised the president to file for bankruptcy, but the
presi dent chose to continue to seek replacenent coverage. The
president of BHW with the help of the attorneys, then
transferred the escrow funds to an offshore trust conpany which

set up an unlicensed i nsurance conpany that issued policies not
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conplying with state insurance requirenents. Wen the federal
court enjoined BHWfrom selling uninsured warranties and ordered
BHWto informits custoners that their warranties were not
backed by insurance, BHWfiled for Chapter 7 bankruptcy.

BHW s bankruptcy trustee, 3 en Anstine, sued the president
of BHWfor breaching his fiduciary duties to BHWand BHW s
creditors. Anstine also sued the attorneys for mal practice and
for aiding and abetting the president's breach of fiduciary
duties to BHWand BHW s creditors by advising the president to
war ehouse the warranty prem uns and assisting the president in
purchasing the offshore insurance policies.?

The trial court concluded that Anstine had standing to
bring the aiding and abetting claimagainst the attorneys under
section 544(a) of the Bankruptcy Code. At trial, the parties
presented conflicting expert testinony as to whet her warehousing
prem uns is an accepted practice in the insurance business. The
jury found that BHWwas insol vent such that the president owed

fiduciary duties to the creditors of BHW that the president of

1 Anstine's anended conplaint alleges that BHWs president
breached his fiduciary duty to BHWs creditors by:

(1) transferring assets of BHWto the offshore trust conpany

W thout receiving fair consideration; (2) transferring BHW
assets offshore such that paynent of creditors' obligations was
del ayed; and (3) commtting corporate waste by failing to
protect BHWs assets to ensure they were used for proper

cor porate purposes.



BHW breached his fiduciary duties, and that the attorney

def endants had ai ded and abetted the president in breaching his
fiduciary duties. The jury also found, however, that the
attorneys did not commt professional malpractice. The jury
awarded over two mllion dollars in damages, allocating fault
one percent to the attorneys and ninety-nine percent to the
presi dent of BHW The trial court anended the verdict to hold
the president and the attorneys jointly |liable pursuant to
section 13-21-111.5(4), C R S. (2003).

The attorneys appealed the trial court's verdict, arguing
that: (1) Anstine, as the bankruptcy trustee, |acked standing
under section 544(a) of the Bankruptcy Code to pursue a claim
agai nst the attorneys for aiding and abetting a breach of
fiduciary duty to BHWs creditors; and (2) the attorneys cannot
be Iiable for aiding and abetting the president's breach of
fiduciary duty to third party creditors because attorneys do not
owe a duty to non-clients.? The attorneys did not appeal the
jury's finding that BHWwas insol vent.

As to the attorneys' first argunent, the court of appeals

upheld the trial court's ruling that the trustee has standing to

2 The attorneys also argued that the trial court erred in
inmposing joint liability in the anmended verdict. The court of
appeal s agreed and vacated the trial court's finding of joint
l[tability. Anstine, 128 P.3d at 252.

8



bring a claimagainst the attorneys for aiding and abetting the
president's breach of fiduciary duties to BHWs creditors.
Anstine, 128 P.3d at 253. The court noted that a trustee stands
in the shoes of a hypothetical judgnment |ien creditor when
bringing a clai munder section 544(a). |1d. at 254 (citing

Zi | kha Energy Co. v. Leighton, 920 F.2d 1520, 1523 (10th G r

1990)). The court of appeals reasoned that the rights provided
to a trustee under section 544 of the Bankruptcy Code are
defined by state law, and that under Col orado |aw, a judgnent
lien creditor has the right to pursue all clains available to a
debtor corporation before bankruptcy is declared. [d. (citing

Ficor, Inc. v. MHugh, 639 P.2d 385, 393-94 (Colo. 1982)). The

court stated that because BHWwoul d have a cl ai magai nst the
presi dent for breaching his fiduciary duty to the corporation,
the trustee's standing extends to reach such a claim Id. The
court reasoned that creditors could bring such a clai m agai nst
BHW s president in the name of the corporation under section
544(a). 1d. Additionally, the court stated that if BHWwas

i nsolvent, then the trustee would have standing to bring a claim
agai nst the president for a breach of fiduciary duty owed
directly to the creditors. |d. The creditors, reasoned the
court, would al so have standing to sue anyone who ai ded and

abetted the president's breach of fiduciary duty, including the

attorneys. 1d. Hence, the court of appeals concl uded that
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Anstine, standing in the shoes of a hypothetical judgnent lien
creditor, has standing to sue the attorneys. |d.

As to the attorneys' second argunent, the court of appeals
held that the attorneys nmay be held |iable for aiding and
abetting a breach of fiduciary duty that BHW s president owed to
BHWs creditors. Anstine, 128 P.3d at 255. The court
acknow edged that attorneys do not owe a fiduciary duty to non-
clients, but reasoned that there is no requirenent that an aider
and abettor owe any duty to the party injured by the breach —-
only the principal breacher nmust owe a duty to the injured
party. |d. at 255-56. The court concl uded that anyone who
knowi ngly participates in the principal's breach may be held
liable for aiding and abetting the breach. 1d. at 256. Hence,
the court of appeals affirned the jury verdict finding the
attorneys liable for aiding and abetting the president's breach
of fiduciary duty to BHWs creditors. 1d.

We granted certiorari on two issues: (1) whether Anstine
has standi ng under section 544(a) of the Bankruptcy Code to sue
the debtor's |l awers for aiding and abetting a breach of
fiduciary duty; and (2) whether a | awyer can be liable for

ai ding and abetting a client's breach of fiduciary duty to a
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non-client.®> W begin with the threshold issue of standing and
turn to the Federal Bankruptcy Code and Colorado |law to
determ ne whether Anstine may bring a claimagainst the
attorneys for aiding and abetting the president's breach of
fiduciary duty.
I11. Analysis
A.  Trustee Standi ng Under the Bankruptcy Code

A bankruptcy trustee has standing to bring two categories

of actions: those available to the debtor corporation under

section 541,* and those available to hypothetical judgment |ien

3 W granted certiorari on the follow ng questions:

1. \Wiether Colorado | aw recogni zes a fiduciary duty
owed by an insolvent debtor's officer to the debtor's
creditors and, if so, whether 11 U S.C. 8§ 544(a) and
Col orado | aw permt a bankruptcy trustee, acting as a
hypot heti cal judgnent lien creditor, to sue the
debtor's lawer for aiding and abetting the debtor's
of ficer breach of this fiduciary duty.

2. \Whether a |awer can be liable for aiding and
abetting a breach of fiduciary duty of his client's
officer to a non-client.

* Section 541 creates the trustee's power to bring clainms as a
succession of rights of the debtor against third parties:

(a) The commencenent of a case under section 301, 302,
or 303 of this title creates an estate. Such estate
is conprised of all the follow ng property, wherever

| ocated and by whonever hel d:

(1) Except as provided in subsections (b) and (c)(2)

of this section, all legal or equitable interests of
the debtor in property as of the comrencenent of the
case.

11 U.S.C. § 541(a)(1) (2006).
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creditors under section 544.° Sender v. Sinon, 84 F.3d 1299,

1304 (10th Cr. 1996). The issue on which we granted certiorar
i s whether Anstine has standi ng under section 544(a), stepping
into the shoes of a hypothetical judgnent |ien creditor.
Section 544(a) gives the trustee the power to avoid transfers
and obligations of the debtor, including the power to bring
clains that the debtor's creditors thenselves could bring to

satisfy judgnents agai nst the debtor under the applicable state

® Section 544 creates the trustee's power to step into the shoes
of a hypothetical judgnent lien creditor to attach or seize
property transferred by the debtor to a third party prior to
bankr upt cy:

(a) The trustee shall have, as of the commencenent of
the case, and without regard to any know edge of the
trustee or of any creditor, the rights and powers of,
or may avoid any transfer of property of the debtor or
any obligation incurred by the debtor that is voidable
by —-

(1) a creditor that extends credit to the debtor at
the tinme of the commencenent of the case, and that
obtains, at such tine and with respect to such credit,
a judicial lien on all property on which a creditor on
a sinple contract could have obtai ned such a judicial
lien, whether or not such a creditor exists;

11 U.S.C. § 544(a)(1).
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law. ® Zilkha Energy Co., 920 F.2d at 1523.

The scope of a trustee's standing under section 544(a) is
determ ned by the rights that a judgnent lien creditor holds
agai nst a corporate officer under state law. Sinon, 84 F.3d at

1304; 5 Collier on Bankruptcy Y 544.05 (Lawence P. King, ed.

Mat t hew Bender 15th ed. rev. 2006). Hence, to determ ne whet her
Anstine has standing to sue the attorneys for aiding and
abetting the president's breach of fiduciary duty, we nust
determ ne whether judgnent lien creditors may sue a
corporation's president for a breach of fiduciary duty under
Colorado law. To determ ne what clains are available to

creditors, we now turn to an exam nation of the duties owed by

® This opinion deals solely with claims brought under section
544(a). Only clains directly avail able to hypothetical judgnent
lien creditors may be brought under section 544, while clains
bel onging to the corporation nust be brought by the trustee
under section 541. See Sinon, 84 F.3d at 1305 n.5 (noting that
sections 541 and 544 are nutually exclusive "mrror images of
one anot her," such that when the trustee proceeds on a state

cl ai munder section 541, the cause of action nust belong to the
debtor itself, but under section 544, the cause of action nust
belong to the debtor's creditors). Contra Porter MLlLeod, Inc.
v. Porter (In re Porter MLeod), 231 B.R 786, 792-93 (D. Colo.
1999) (holding that when nore than one section of the Bankruptcy
Code provides a trustee with authority to bring an action, the
trustee may choose which provision under which to proceed).
Hence, under the applicable Tenth Grcuit law, only clains
directly available to hypothetical judgnment lien creditors may
be brought by the trustee under section 544(a). WMS55, Inc. v.
G bson Dunn & Crutcher, LLP (In re MS55), 338 B.R 883, 895-96
(Bankr. D. Col o. 2006).
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the directors and officers of an insolvent corporation to the
corporation's creditors.
Duty Onved to Creditors

Under Col orado law, directors and officers owe both
statutory and conmmon | aw duties to the corporation's creditors.
Statutory duties include a duty not to vote for sharehol der
distributions that woul d preclude paynent of corporate debts.
8§ 7-106-401(3)(a), C.R S (2006). Section 7-108-403(1) allows
the corporation to recover corporate assets wongfully

di stributed under this provision.” In Ficor, we held that

creditors, as a group, also nay seek relief directly against
directors and officers who violate this statutory duty in the

name of the corporation. See 639 P.2d at 392-94 (hol ding that

" Section 7-108-403(1), C. R S. (2006), provides, in pertinent
part:

A director who votes for or assents to a distribution
made in violation of section 7-106-401 [which

di sal | ows sharehol der distributions that would

precl ude paynent of debts] or the articles of
incorporation is personally liable to the corporation
for the amount of the distribution that exceeds what
coul d have been distributed w thout violating said
section or the articles of incorporation.
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creditors may bring a clai munder section 7-5-114(3),2 the then-
exi sting version of section 7-108-403(1)). W reasoned that
creditors could bring a claimin the nanme of the corporation
under this statute because the purpose of the statute was to
protect creditors' interests. 1d. at 393.

The court of appeals erroneously concluded that our hol ding
in Ficor nmeans that "a judgnment lien creditor has the right to
pursue all clains available to a debtor corporation before
bankruptcy is declared.” Anstine, 128 P.3d at 254 (citing
Ficor, 639 P.2d at 393-94). Based on its msinterpretation of
Ficor, the court of appeals held that "any hypothetical judgnent
lien creditor would have standing . . . to sue BHWs president

for breach of his fiduciary duty to BHW" Id.

8 Section 7-5-114(3), C.R'S. (1973), is substantially sinmilar to
section 7-108-403(1), C R S. (2006), the current version of that
statute, in that it creates a renedy for a corporation where its
directors and officers have wongfully authorized a sharehol der
distribution that precludes paynent of corporate debt. It

provi ded:

The directors of a corporation who vote for or assent
to any distribution of assets of a corporation to its
sharehol ders during the liquidation of the corporation
wi t hout the paynent and di scharge of, or making
adequate provision for, all known debts, obligations,
and liabilities of the corporation shall be jointly
and severally liable to the corporation for the val ue
of such assets which are distributed, to the extent
that such debts, obligations, and liabilities of the
corporation are not thereafter paid and di scharged.
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Fi cor does not support the broad conclusion of the court of

appeal s. The purpose of the statute at issue in Ficor was to
prevent directors fromvoting to distribute assets to

shar ehol ders before paying the corporation's creditors. 639
P.2d at 392-93. W reasoned that because the purpose of the
statute is to protect creditors' clainms against the corporation,
to deny creditors standing under the statute would frustrate its
purpose. 1d. at 393-94. Because our hol ding was based on the
specific purpose of the statute to protect creditors' interests

during dissolution, our reasoning in Ficor is not broad enough

to reach clainms brought outside of that statutory realm Ficor
extended a specific statutory right of the corporation to
creditors when their clains are precluded by inproper

di stributions to shareholders. This case did not confer general
standing on creditors to bring clains belonging to the insolvent

corporation. Accord M55, 338 B.R at 896 n.6. Anstine does

not allege a breach of a statutory duty in this case, so we
focus on the comon | aw duty owed to creditors.
Under the common | aw, when a corporation becones insolvent,

a duty arises in its directors and officers to the corporation's
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creditors.® Cowey v. Geen, 148 Colo. 142, 147, 365 P.2d 230,

232-33 (1961). It has been said that directors and officers of
an insolvent corporation are "trustees" for the corporation's
creditors. 1d. The trustee role with regard to creditors does
not enconpass the full set of fiduciary duties owed by directors
and officers to sharehol ders of a solvent corporation. Rather,
it isalimted duty that requires officers and directors to

avoid favoring their own interests over creditors' clainms. See

id.; 3 Fletcher Cyc Corp 8 1015 (Perm Ed.) ("Under the conmmon

law, a director of an insolvent corporation is deened to be a
trustee for it and its creditors and, as such, owes a duty to
the corporation and its creditors not to divert corporate

property for his or her own benefit." (citing Wal k-In Med.

Crs., Inc. v. Breuer Capital Corp., 778 F. Supp. 1116 (D. Col o.

1991))).

In Ctowl ey, for exanple, we held that the directors of an
i nsol vent corporation cannot favor thenselves over other
creditors to the prejudice of those creditors. 148 Col 0. at

147, 365 P.2d at 232-33. CQur court of appeals has deci ded

® A 2006 anendnent to the Col orado Revi sed Statutes, which does
not apply to this case, states that directors and officers of
corporations owe no fiduciary duties to the corporation's
creditors. 8 7-108-401(5), C R S. (2006). W express no
opi ni on on whether this provision applies where a corporation is
i nsol vent .
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several cases enploying the sane reasoning. E.g., New Crawford

Valley, Ltd. v. Benedict, 877 P.2d 1363, 1368-69 (Col o. App.

1993) (holding that the directors of an insolvent corporation
owe a duty to corporate creditors not to transfer corporate

property for their own benefit); Collie v. Becknell, 762 P.2d

727, 731 (Colo. App. 1988) (holding that directors of an
i nsol vent corporation have a duty to corporate creditors not to
di vest corporate property for their own benefit such that they
defeat a creditor's clains).

We have never recognized a duty to creditors broader than
this and have not defined the duty owed to creditors as

fiduciary in the usual sense. See New Crawford Valley, Ltd.,

877 P.2d at 1369 (noting that "it may be fairly debatable
whet her the duty owed is that of a fiduciary nature"); 1 Cathy

Stricklin Krendl & Janes R Krendl, Col orado Met hods of Practice

§ 1.66, at 177 (6th ed. 2005) (noting that "the nature of the
duty of directors to creditors of an insolvent corporation may

not be a fiduciary duty"). Accord 18B Am Jur. 2d Corporations

§ 1588 (2004) ("the statenent that an officer or director is a
fiduciary for the corporation's creditors is not true in a
technical or general and unlimted sense”). In the context of a
breach of fiduciary duty claimagainst a corporate officer,

creditor clains are limted to cases where officers or directors
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have favored their interests over creditors' claimns.*®

Because Anstine does not argue that the president's
war ehousi ng schene involved favoring the president's interests
to defeat creditors' clains, Anstine failed to allege that the
presi dent breached his limted fiduciary duty to BHW s
creditors. Thus, Anstine's claimagainst the attorneys for
aiding and abetting the president's breach of fiduciary duty
also fails for a lack of standing.

B. Lawyer Liability for Aiding and Abetting a
Breach of Fiduciary Duty to a Non-Cient

Qur holding as to the first issue necessarily determ nes
the outconme of this one. Because we conclude that Anstine
failed to allege that BHWs president breached a fiduciary duty

owed to BHWs creditors, on the facts of this case the attorneys

10 W& note that recognizing a linmted duty owed to creditors is
consistent wwth the |l aw of other states. 3 Fletcher Cyc Corp,
supra, 8 849, p. 224 ("It is unlawful for corporate directors to
mani pul ate corporate property so as to pay their own clains

agai nst the conpany to the loss of the creditors.” (citing state
cases)); Prine Leasing, Inc. v. Kendig, 773 N.E 2d 84, 97 (III.
App. 2002) (noting that the fiduciary duty owed to creditors
when a corporation is insolvent is "at heart, an antipreference
rule, which holds directors liable for preferring one group
(sharehol ders, creditors, or enployees) unfairly over another");
Keener Lunber Co. v. Perry, 560 S.E.2d 817, 824 (N.C. App. 2002)
(holding that the fiduciary duty owed to creditors is breached
if the directors take advantage of their position for their own
benefit at the expense of other creditors); Beloit Liquidating
Trust v. Grade, 677 N.W2d 298, 309 (Ws. 2004) (holding that
once a fiduciary duty is owed to creditors because of

i nsol vency, directors may not prefer thenselves over general
creditors).
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cannot be liable on Anstine's aiding and abetting claim W
save for another day the question of whether an attorney can
ever be liable for aiding and abetting a breach of fiduciary
duty to a non-client.
I V. Concl usion

We hold that Anstine failed to establish that the president
of BHW breached a fiduciary duty owed to BHWs creditors, such
that Anstine | acks standing under section 544(a) of the
Bankruptcy Code to bring a claimagainst the attorneys for
aiding and abetting the president's breach. W therefore
reverse the court of appeals' decision and remand this case to
the court of appeals to be returned to the trial court to
di sm ss the claimagainst the attorneys for aiding and abetting
a breach of fiduciary duty. W vacate Part Il of the court of
appeal s' opinion regarding the liability of attorneys for aiding

and abetting a breach of fiduciary duty to a non-client.
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