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This case invol ves coverage under a conmercial genera
liability (“CA”) insurance policy insuring a buil der agai nst
liability arising out of property damage occurring during the
policy period. The Suprene Court reverses the court of appeals’
judgnent that a change in property ownership after the
expiration of the policy period renders a CGE policy inoperable.

The Court holds that the proceeds of a CGE insurance policy
are avail able to satisfy the judgnent of a subsequent purchaser
of damaged property agai nst the honebuil der when (1) the builder
insured itself against liability for damage occurring during the
policy period, (2) the damage to the property occurred during
the policy period, (3) no exclusion to the policy rendered the

insured’s policy coverage inapplicable because of a change in
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the property’s ownership, and (4) the builder was |iable for the

damage to the property.
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We granted certiorari to review the court of appeals’

decision in Hoang v. Monterra Hones (Powderhorn) LLC and

Assurance Co. of Anerica, 129 P.3d 1028 (Colo. App. 2005).! This

case deals wwth a commercial general liability (“C&”) insurance
policy. The trial court, through a jury verdict, found Monterra
Homes (Powder horn) LLC (“Monterra”) l|iable for construction
defects to the current owners of several hones that Mnterra
built. Assurance Conpany of America (“Assurance”) insured
Monterra during the tine period when damage to the hones
occurred.

Several of the honmeowners, including the Storbakkens, the
Hoangs, and the Walts, sought to garnish the insurance policies
i ssued by Assurance for satisfaction of their judgnents. One
set of homeowners, the Storbakkens, did not purchase their hone
directly from Mnterra, but rather from another couple who owned
the hone during the relevant policy period. The trial court
found that 80 percent of the damage to the Storbakkens’ hone

occurred during this policy period, when their predecessors in

1 We granted certiorari on the follow ng issue:

Whether liability insurance coverage for property
damage is voided if the damage occurs when a
claimant’s predecessor in interest owns the damaged
property, despite the insured being found legally
liable to pay all the claimnt’s damages, including
damages attributable to such property damage, a view
every other state and federal court has rejected.



i nterest owned the honme, and all owed garni shnment of the policy
i nsuring Mnterra.

The court of appeals reversed, holding that, because the
St or bakkens did not own their hone during the policy period,
t hey coul d not have suffered damage during the policy period.
Thus, according to the court of appeals, the Storbakkens could
not have the benefit of the insurance proceeds. W disagree.

We hold that the proceeds of the CA insurance policy at
issue in this case are avail abl e through garni shnment to satisfy
the judgnent of a subsequent purchaser of the damaged hone
agai nst the honebui |l der because (1) the builder insured itself
against liability for damage occurring during the policy period,
(2) the damage to the honme occurred during the policy period,
(3) no exclusion to the policy rendered the insured s policy
coverage i napplicabl e because of a change in the hone’s
ownership, and (4) the builder of the hone was liable for the
damage to the hone.

Accordingly, in regard to the certiorari issue before us,
we reverse the judgnment of the court of appeals and remand this
case to it with directions to return this case to the trial

court for further proceedi ngs consistent with this opinion.



l.

The plaintiffs in this case are several couples who own
homes built by Monterra. Two of the couples, the Hoangs and the
Walts, purchased their homes directly from Monterra and one
coupl e, the Storbakkens, purchased their honme froma third
party, the Kell ans.

The Kel |l ans purchased their hone from Monterra in Novenber
1995. At this tinme the Kellans were aware that expansive soils
in the area posed a risk, but Monterra assured the Kellans that
Monterra had built their home to withstand these conditions. In
this area of Col orado, noisture collects under a newy built
home and increases the soil volunme. This swelling soil creates
a harnful condition, exerting pressure on the foundation of the
home. Continuous and repeated exposure to this excessive
nmoi sture results in cracks in the foundation and further damage
to the structure of the hone.

The Kell ans sold their home to the Storbakkens in March
1998. At that time the danmage to the foundation of the hone had
begun, but neither the Kellans nor the Storbakkens detected it.
By the summer of 1999 the Storbakkens conpl ai ned of visible
cracks in the walls and ceilings throughout their hone, as well
as a separation of the exterior siding fromthe foundation.

Repairs to the Storbakkens’ honme will cost $444, 000. 00.



The St orbakkens, along with two other coupl es owni ng hones
built by Monterra, filed suit against Monterra. The Storbakkens
prevailed at trial, where a jury found Monterra liable to the
St or bakkens for the full extent of their damages. The trial
court found that there had been ongoi ng and progressive property
damage to the |lots and hones owned by each of the plaintiffs
begi nning i medi ately after Monterra sold the honmes. The
judgnent the trial court entered agai nst Monterra awarded the
St or bakkens $777,739.89 including repair costs, attorneys’ fees,
l[itigation costs, and interest.

Assurance issued CA policy no. RGP 26427162, insuring
Monterra effective on August 7, 1995. Monterra renewed this
policy each year for the four years enconpassing the
construction and sale of each of the three honmes. The annual
policies effective during each of these five years were
identical, with the exception of an earth novenment excl usion
appended to the last three policies. The trial court
apportioned the majority of the danage to the Storbakkens’ hone
to the first policy year, based on the fact that the foundation
of their hone was severely conprom sed during this tine,

inevitably leading to further damage. The Storbakkens did not



own their hone during that policy year, giving rise to the
di spute now before us.?

Following trial, the plaintiff honmeowners filed a
garni shnent action agai nst Assurance, seeking satisfaction of
their judgnents fromthe proceeds of Monterra’s CGL insurance
policy. Assurance denied coverage of the Storbakkens’ claim
because the damage to their home occurred when the Kell ans owned
the hone. According to Assurance, coverage for the builder’s
l[iability becones non-operative when the hone is sold to another
party, even if the damage occurred during the policy period.

At the garni shnment proceeding, the trial court held that
the plain | anguage of the insurance policy sinply requires that
t he damage for which the insured builder is |iable occur during
the policy period. The trial court alternatively found that the
St or bakkens were subrogated to the Kellans’ rights under the
i nsurance policy, as a matter of law?

Reversing the trial court, the court of appeals held that
the proceeds of the insurance policy covering the builder’s
liability are not avail able to a subsequent purchaser of the

home, even though the subsequent purchaser obtained a judgnent

agai nst the builder for damage that occurred during the policy

2 The Storbakkens cannot recover under policies in effect during
t heir hone ownershi p because of the earth novenent excl usion.

® Inlight of our holding in this case, we do not reach the
subrogation issue.



period. Hoang, 129 P.3d at 1037. The court of appeals also

held that the Storbakkens were not subrogated to the rights and

clainms of the Kellans because of a dearth of Col orado authority

for the proposition that subrogation of clainms occurs as a

matter of | aw upon the transfer of title to real property. 1d.
.

We hold that the proceeds of the CA insurance policy at
issue in this case are avail abl e through garni shnment to satisfy
the judgnent of a subsequent purchaser of the damaged hone
agai nst the honebui |l der because (1) the builder insured itself
against liability for damage occurring during the policy period,
(2) the damage to the honme occurred during the policy period,
(3) no exclusion to the policy rendered the insured s policy
coverage i napplicable because of a change in the hone’s
ownership, and (4) the builder of the hone was liable for the
damage to the hone.

A.
St andard of Revi ew

W review the interpretation of an insurance policy de

novo. Cary v. United of Omha Life Ins. Co., 108 P.3d 288, 290

(Col 0. 2005). W construe an insurance policy according to

principles of contract interpretation. Thonpson v. M. Cas.

Co., 84 P.3d 496, 502 (Colo. 2004). In interpreting a contract,

we give effect to the intent and reasonabl e expectations of the



parties. 1d. at 503. W nust enforce the plain | anguage of the
policy unless it is anmbiguous. Cary, 108 P.3d at 290. An
i nsurance policy is anbiguous if it is susceptible to nore than
one reasonable interpretation. 1d.

When the insurance policy was offered on a take it or |eave

it basis, rather than being fully negotiated by the parties, we

have a hei ghtened responsibility in reviemng its terns.

Thonpson, 84 P.3d at 501-02. In such circunstances, we construe
an anbiguity in favor of coverage. 1d. at 502.
B

Commerci al General Liability Insurance
CA insurance protects businesses fromthird party clains
for personal injury or property damage resulting from accidents.

8 John W Gund & J. Kent MIler, Colorado Personal Injury

Practice — Torts and Insurance 8 52.2 (2000). An “occurrence

policy” confers coverage for injury or damage that occurs during
the policy period, regardless of when the claimis presented.
Id. 8§ 46.6. In contrast, a “clains nade” policy confers
coverage for clainms presented during the policy period. Id.

A typical CA policy broadly defines the damages to which
it applies and then specifically lists exclusions to the broad
grant of coverage. 1d. § 46.15. CG policies often contain an
excl usion for danmage to property owned by the insured in order

to prevent the CE policy fromserving as a property insurance

10



policy. Cedar Lane Inv. v. St. Paul Fire & Marine Ins. Co., 883

P.2d 600, 603 (Col o. App. 1994).

An occurrence sufficient to trigger coverage under an
occurrence policy need not be sudden, but nust be a specific
acci dent or happening within the policy period. Gund & Ml ler,
supra, 8§ 47.6. A long termexposure to a harnful condition that

results in damage or injury may be an occurrence. Browder v.

US Fid & Guar. Co., 893 P.2d 132, 134 (Colo. 1995)(citation

omtted). Were property danage is gradual over sone period of
time, the trial court may nake a reasonable estimte of the
portion of the damage that is attributable to each year. The
trial court may allocate liability to each policy triggered by

t he damage. See Pub. Serv. Co. v. Wallis, 986 P.2d 924, 940

(Col 0. 1999) (addressing the “tine on the risk” method of
allocating liability coverage).

Athird party who suffers an injury covered by a CE policy
may not have a direct claimunder the insurance policy. Farners

Ins. Exch. v. Dist. Court, 862 P.2d 944, 949 (Colo. 1993).

Rat her, the injured party nust first obtain a settlenment or a
judgnment against the alleged tortfeasor. |d. Wen the injured
party has obtained a settlenent or judgnent, the injured party
may el ect to pursue a garni shnment proceedi ng agai nst the

defendant’s insurer. § 13-54.5-101, et. seq., C R S. (2006);

Gund & MIler, supra, § 46.22.

11



C.
The Plain Policy Language Confers Coverage

The St orbakkens obtained a final judgnent holding Mnterra
liable to them for damage to their home. Mnterra was insured
by an occurrence policy insuring against occurrences during the
policy period regardl ess of when clains are nmade. The insurance
policy in effect during the policy period covering Mnterra's
l[iability provides:

W will pay those sunms that the insured becones
legally obligated to pay as damages because of “bodily
injury” or “property damage” to which this insurance
applies . :

This insurance applies to “bodily injury” and
“property damage” only if: (1) the “bodily injury” or
“property damage” is caused by an *“occurrence” that
takes place in the “coverage territory;” and (2) the
“bodily injury” or “property damage” occurs during the
policy period.

In the context of the policy, “coverage territory” includes
“It]he United States of Anerica.” The policy defines an
“occurrence” as “an accident, including continuous or repeated
exposure to substantially the sane general harnful conditions.”

The policy |anguage i s unanbi guous, conferring coverage for
the honmebuilder’s liability arising out of damage occurring
during the policy period. In Colorado, a subsequent homeowner
may establish a builder’s liability for construction defects,

regardl ess of whether the homeowner purchased the hone directly

fromthe builder or froman interimowner. A C. Excavating v.

Yacht Club Il Honeowners Ass'n, Inc., 114 P.3d 862, 866 (Colo.

12



2005); Cosnopolitan Hones, Inc. v. Weller, 663 P.2d 1041, 1045-

46 (Colo. 1983).

Nowhere does the policy state that the CA coverage
Monterra purchased term nates when the property is sold to a
person who did not own it during the policy period when the
damage occurred. The policy contains an exclusion for property
owned by the insured, but no exclusion based on the identity or
circunst ances of the property’ s ownership by another.

An insurance policy nust be construed to neet the

reasonabl e expectations of the insured. See State Farm Muit.

Auto. Ins. Co. v. Nissen, 851 P.2d 165, 167-68 (Col o.

1993) (citations onitted). A reasonable insured carefully reading
this policy would find no indication that Monterra s insurance
coverage against liability on an occurrence basis would
term nate when ownership of the property changed after the
policy period wherein the danmage occurred.

Excl usi ons nust be clear and specific to be enforceable.

Surdyka v. DeWtt, 784 P.2d 819, 820-21 (Colo. App. 1989). In

absence of an applicable exclusion in the policy, we hold that
Monterra’ s coverage was in effect to cover the Storbakkens’
j udgnent against it.

The court of appeals ruled that our decision in Browder
controls the outcone of this case. Hoang, 129 P.3d at 1037. W

di sagree. Browder differed fromthis case in two significant

13



respects. First, the insurance policy at issue in Browder was a
special multi-peril (“SMP") insurance policy, as opposed to the
CA policy at issue in this case. Additionally, Browder

i nvol ved property the insured owned, a circunstance expressly
excluded fromthe policy’ s coverage.

The SMP policy we interpreted in Browder covered danmages
arising out of the operation of a notel on the property, rather
than defects in the construction of that notel. The policy
| anguage provi ded:

The Conmpany wi Il pay on behalf of the insured all suns

which the insured shall become legally obligated to

pay as damages because of bodily injury or property
damage to which this insurance applies, caused by an
occurrence and arising out of the ownership,

mai nt enance or use of the insured prem ses and all

operations necessary or incidental to the business of
t he nanmed i nsured

Browder, 893 P.2d at 137 (Erickson, J., specially concurring)
(enphasi s added). This language plainly restricted policy
coverage to the operation of the notel on the prem ses. As
Justice Erickson noted in his concurrence, the policy insured
against liability arising out of the operation of the notel and
did not cover liability arising out of negligent construction of
the nmotel. Id.

The SMP policy in Browder contained an exclusion for damage

to property owned by the insured. |d. at 135. The damage at

i ssue there occurred while the insured, Fletcher, owned the

14



motel. Thus, it could not be covered by the policy | anguage.
To the extent that further damage to the notel continued after
Fl etcher sold the property, recovery for this, too, was barred
because Fl etcher assigned the SMP policy to the new owners
simul taneously with their purchase of the property; under the
owned- property exclusion, the new owners could not invoke
coverage under that policy. 1d. at 133.

In Browder, we distinguished the decisions in Garriott Crop

Dusting Co. v. Superior Court, 270 Cal. Rptr. 678 (Cal. C. App.

1990) and Trustees of Tufts University v. Comrercial Union

| nsurance Co., 616 N E 2d 68 (Mass. 1993). Browder, 893 P.2d at

135. But, those cases are applicable to the case now before us.
In Garriott, the court interpreted a CG. occurrence policy with
| anguage very simlar to the policy at issue in this case. 270
Cal. Rptr. at 678. @rriott contam nated a nei ghbori ng parcel
of property beginning in 1969. Id. at 679. The plaintiff
bought the property in 1985 and di scovered the contam nation
shortly thereafter. 1d. United States Aviation Underwiters
insured Garriott from 1967 to 1970; it argued that the plaintiff
coul d not have the benefit of the policy proceeds because it did
not own the property at the tinme of contam nation. [|d. at 680.
But, the court found coverage because, aside from excl udi ng

property owned by the insured, the policy did not state to whom

the property nust belong for coverage to apply. [|d. at 682.

15



The court reasoned also that the alternative interpretation
woul d | ead to absurd results: if neighboring parcels are danmaged
and one changes hands prior to discovery of the damage, the
insured will be covered as to one but not the other. |d. at
685. This disparity in coverage would result from events
entirely outside the insured’s control. Id. The Garriott court
concl uded that a reasonable insured would not expect this
outcone. |d.

Li kewi se, the Tufts court held that the insurer could have

excl uded benefits for parties who did not own the property
during the policy period, but chose not to. 616 N E. 2d at 72.
The court al so reasoned that the policy nmust be construed in
favor of coverage in the face of alternative interpretations.
Id.

As in Garriott and Tufts, where the plaintiffs unknow ngly
pur chased damaged property froma party who owned it during the
rel evant policy periods, the coverage in effect here for

Monterra' s liability was not term nated because of a change in

ownership of the property. See also Burt R gid Box Inc. v.

Travelers Prop. Cas. Corp., 126 F. Supp. 2d 596 (WD.N. Y. 2001),

aff'd in relevant part, rev'd in part, 302 F.3d 83 (2d G

2002) (hol ding that an occurrence policy is triggered when the
property is first exposed to a hazardous condition; the

controlling question is whether the defendant damaged the

16



property during the policy period, not whether the plaintiff
owned it at that tine).

Qur holding in Browder is inapplicable to this case. W
recogni ze that some of the | anguage in Browder broadens the
scope of that opinion beyond what was necessary to decide the
case. To the extent that this |anguage inplies that coverage
af forded by an occurrence-type CA policy becones inoperative
when t he honme changes ownership, we overrule it.

[T,

Accordingly, in regard to the certiorari issue before us,
we reverse the judgnment of the court of appeals and remand this
case to it wth directions to return this case to the trial

court for further proceedi ngs consistent with this opinion.

17
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This case invol ves coverage under a conmercial genera
liability (“CA”) insurance policy insuring a buil der agai nst
liability arising out of property damage occurring during the
policy period. The Suprene Court reverses the court of appeals’
judgnent that a change in property ownership after the
expiration of the policy period renders a CGE policy inoperable.

The Court holds that the proceeds of a CGE insurance policy
are avail able to satisfy the judgnent of a subsequent purchaser
of damaged property agai nst the honebuil der when (1) the builder
insured itself against liability for damage occurring during the
policy period, (2) the damage to the property occurred during
the policy period, (3) no exclusion to the policy rendered the

insured’s policy coverage inapplicable because of a change in
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the property’s ownership, and (4) the builder was |iable for the

damage to the property.
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We granted certiorari to review the court of appeals’

decision in Hoang v. Monterra Hones (Powderhorn) LLC and

Assurance Co. of Anerica, 129 P.3d 1028 (Colo. App. 2005).% This

case deals wwth a commercial general liability (“C&”) insurance
policy. The trial court, through a jury verdict, found Monterra
Homes (Powder horn) LLC (“Monterra”) l|iable for construction
defects to the current owners of several hones that Mnterra
built. Assurance Conpany of America (“Assurance”) insured
Monterra during the tine period when damage to the hones
occurred.

Several of the honmeowners, including the Storbakkens, the
Hoangs, and the Walts, sought to garnish the insurance policies
i ssued by Assurance for satisfaction of their judgnents. One
set of homeowners, the Storbakkens, did not purchase their hone
directly from Mnterra, but rather from another couple who owned
the hone during the relevant policy period. The trial court
found that 80 percent of the damage to the Storbakkens’ hone

occurred during this policy period, when their predecessors in

“ We granted certiorari on the follow ng issue:

Whether liability insurance coverage for property
damage is voided if the damage occurs when a
claimant’s predecessor in interest owns the damaged
property, despite the insured being found legally
liable to pay all the claimnt’s damages, including
damages attributable to such property damage, a view
every other state and federal court has rejected.



i nterest owned the honme, and all owed garni shnment of the policy
i nsuring Mnterra.
The court of appeals reversed, holding that, because the
St or bakkens did not own their hone during the policy period,
t hey coul d not have suffered damage during the policy period.
Thus, according to the court of appeals, the Storbakkens could
not have the benefit of the insurance proceeds. W disagree.
We hold that the proceeds of the CA insurance policy at
issue in this case are avail abl e through garni shnment to satisfy
the judgnent of a subsequent purchaser of the damaged hone
agai nst the honebui |l der because (1) the builder insured itself
against liability for damage occurring during the policy period,
(2) the damage to the honme occurred during the policy period,
(3) no exclusion to the policy rendered the insured s policy
coverage i napplicabl e because of a change in the hone’s
ownership, and (4) the builder of the hone was liable for the
damage to the hone.

Accordingly, in regard to the certiorari issue before us,

we reverse the judgnment of the court of appeals and remand this

case to it with directions to return this case to the trial

court for further proceedings consistent with this

opi ni on. reinstate the trialcourt s judgrent—




l.

The plaintiffs in this case are several couples who own
homes built by Monterra. Two of the couples, the Hoangs and the
Walts, purchased their homes directly from Monterra and one
coupl e, the Storbakkens, purchased their honme froma third
party, the Kell ans.

The Kel |l ans purchased their hone from Monterra in Novenber
1995. At this tinme the Kellans were aware that expansive soils
in the area posed a risk, but Munterra assured the Kellans that
Monterra had built their honme to withstand these conditions. In
this area of Col orado, noisture collects under a newy built
home and increases the soil volunme. This swelling soil creates
a harnful condition, exerting pressure on the foundation of the
home. Continuous and repeated exposure to this excessive
nmoi sture results in cracks in the foundation and further damage
to the structure of the hone.

The Kellans sold their home to the Storbakkens in March
1998. At that time the danage to the foundation of the honme had
begun, but neither the Kellans nor the Storbakkens detected it.
By the summer of 1999 the Storbakkens conpl ai ned of visible
cracks in the walls and ceilings throughout their hone, as well
as a separation of the exterior siding fromthe foundation.

Repairs to the Storbakkens’ honme will cost $444, 000. 00.



The St orbakkens, along with two other coupl es owni ng hones
built by Monterra, filed suit against Monterra. The Storbakkens
prevailed at trial, where a jury found Monterra liable to the
St or bakkens for the full extent of their damages. The trial
court found that there had been ongoi ng and progressive property
damage to the |lots and hones owned by each of the plaintiffs
begi nning i medi ately after Monterra sold the honmes. The
judgnent the trial court entered agai nst Monterra awarded the
St or bakkens $777,739.89 including repair costs, attorneys’ fees,
l[itigation costs, and interest.

Assurance issued CA policy no. RGP 26427162, insuring
Monterra effective on August 7, 1995. Monterra renewed this
policy each year for the four years enconpassing the
construction and sale of each of the three honmes. The annual
policies effective during each of these five years were
identical, with the exception of an earth novenment excl usion
appended to the last three policies. The trial court
apportioned the majority of the danage to the Storbakkens’ hone
to the first policy year, based on the fact that the foundation
of their hone was severely conprom sed during this tine,

inevitably leading to further damage. The Storbakkens did not



own their hone during that policy year, giving rise to the
di spute now before us.®

Following trial, the plaintiff honmeowners filed a
garni shnent action agai nst Assurance, seeking satisfaction of
their judgnents fromthe proceeds of Monterra’s CGL insurance
policy. Assurance denied coverage of the Storbakkens’ claim
because the damage to their home occurred when the Kell ans owned
the hone. According to Assurance, coverage for the builder’s
l[iability becones non-operative when the hone is sold to another
party, even if the damage occurred during the policy period.

At the garni shnment proceeding, the trial court held that
the plain | anguage of the insurance policy sinply requires that
t he damage for which the insured builder is |iable occur during
the policy period. The trial court alternatively found that the
St or bakkens were subrogated to the Kellans’ rights under the
i nsurance policy, as a matter of law.?®

Reversing the trial court, the court of appeals held that
the proceeds of the insurance policy covering the builder’s
liability are not avail able to a subsequent purchaser of the

home, even though the subsequent purchaser obtained a judgnent

agai nst the builder for damage that occurred during the policy

® The Storbakkens cannot recover under policies in effect during
t heir hone ownershi p because of the earth novenent excl usion.

® In light of our holding in this case, we do not reach the
subrogation issue.



period. Hoang, 129 P.3d at 1037. The court of appeals also

held that the Storbakkens were not subrogated to the rights and

clainms of the Kellans because of a dearth of Col orado authority

for the proposition that subrogation of clainms occurs as a

matter of | aw upon the transfer of title to real property. 1d.
.

We hold that the proceeds of the CA insurance policy at
issue in this case are avail abl e through garni shnment to satisfy
the judgnent of a subsequent purchaser of the damaged hone
agai nst the honebui |l der because (1) the builder insured itself
against liability for damage occurring during the policy period,
(2) the damage to the honme occurred during the policy period,
(3) no exclusion to the policy rendered the insured s policy
coverage i napplicable because of a change in the hone’s
ownership, and (4) the builder of the hone was liable for the
damage to the hone.

A.
St andard of Revi ew

W review the interpretation of an insurance policy de

novo. Cary v. United of Omha Life Ins. Co., 108 P.3d 288, 290

(Col 0. 2005). W construe an insurance policy according to

principles of contract interpretation. Thonpson v. M. Cas.

Co., 84 P.3d 496, 502 (Colo. 2004). In interpreting a contract,

we give effect to the intent and reasonabl e expectations of the



parties. 1d. at 503. W nust enforce the plain | anguage of the
policy unless it is anmbiguous. Cary, 108 P.3d at 290. An
i nsurance policy is anbiguous if it is susceptible to nore than
one reasonable interpretation. 1d.

When the insurance policy was offered on a take it or |eave

it basis, rather than being fully negotiated by the parties, we

have a hei ghtened responsibility in reviemng its terns.

Thonpson, 84 P.3d at 501-02. In such circunstances, we construe
an anbiguity in favor of coverage. 1d. at 502.
B

Commerci al General Liability Insurance
CA insurance protects businesses fromthird party clains
for personal injury or property damage resulting from accidents.

8 John W Gund & J. Kent MIler, Colorado Personal Injury

Practice — Torts and Insurance 8 52.2 (2000). An “occurrence

policy” confers coverage for injury or damage that occurs during
the policy period, regardless of when the claimis presented.
Id. 8§ 46.6. In contrast, a “clains nade” policy confers
coverage for clainms presented during the policy period. Id.

A typical CA policy broadly defines the damages to which
it applies and then specifically lists exclusions to the broad
grant of coverage. 1d. § 46.15. CG policies often contain an
excl usion for danmage to property owned by the insured in order

to prevent the CE policy fromserving as a property insurance
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policy. Cedar Lane Inv. v. St. Paul Fire & Marine Ins. Co., 883

P.2d 600, 603 (Col o. App. 1994).

An occurrence sufficient to trigger coverage under an
occurrence policy need not be sudden, but nust be a specific
acci dent or happening within the policy period. Gund & Ml ler,
supra, 8§ 47.6. A long termexposure to a harnful condition that

results in damage or injury may be an occurrence. Browder v.

US Fid & Guar. Co., 893 P.2d 132, 134 (Colo. 1995)(citation

omtted). Were property danage is gradual over sone period of
time, the trial court may nake a reasonable estimte of the
portion of the damage that is attributable to each year. The
trial court may allocate liability to each policy triggered by

t he damage. See Pub. Serv. Co. v. Wallis, 986 P.2d 924, 940

(Col 0. 1999) (addressing the “tine on the risk” method of
allocating liability coverage).

Athird party who suffers an injury covered by a CE policy
may not have a direct claimunder the insurance policy. Farners

Ins. Exch. v. Dist. Court, 862 P.2d 944, 949 (Colo. 1993).

Rat her, the injured party nust first obtain a settlenment or a
judgnment against the alleged tortfeasor. |d. Wen the injured
party has obtained a settlenent or judgnent, the injured party
may el ect to pursue a garni shnment proceedi ng agai nst the

defendant’s insurer. § 13-54.5-101, et. seq., C R S. (2006);

Gund & MIler, supra, § 46.22.

11



C.
The Plain Policy Language Confers Coverage

The St orbakkens obtained a final judgnent holding Mnterra
liable to them for damage to their home. Mnterra was insured
by an occurrence policy insuring against occurrences during the
policy period regardl ess of when clains are nmade. The insurance
policy in effect during the policy period covering Mnterra's
l[iability provides:

W will pay those sunms that the insured becones
legally obligated to pay as damages because of “bodily
injury” or “property damage” to which this insurance
applies . :

This insurance applies to “bodily injury” and
“property damage” only if: (1) the “bodily injury” or
“property damage” is caused by an *“occurrence” that
takes place in the “coverage territory;” and (2) the
“bodily injury” or “property damage” occurs during the
policy period.

In the context of the policy, “coverage territory” includes
“It]he United States of Anerica.” The policy defines an
“occurrence” as “an accident, including continuous or repeated
exposure to substantially the sane general harnful conditions.”

The policy |anguage i s unanbi guous, conferring coverage for
the honmebuilder’s liability arising out of damage occurring
during the policy period. In Colorado, a subsequent homeowner
may establish a builder’s liability for construction defects,

regardl ess of whether the homeowner purchased the hone directly

fromthe builder or froman interimowner. A C. Excavating v.

Yacht Club Il Honeowners Ass'n, Inc., 114 P.3d 862, 866 (Colo.

12



2005); Cosnopolitan Hones, Inc. v. Weller, 663 P.2d 1041, 1045-

46 (Colo. 1983).

Nowhere does the policy state that the CA coverage
Monterra purchased term nates when the property is sold to a
person who did not own it during the policy period when the
damage occurred. The policy contains an exclusion for property
owned by the insured, but no exclusion based on the identity or
circunst ances of the property’ s ownership by another.

An insurance policy nust be construed to neet the

reasonabl e expectations of the insured. see State Farm Mit.

Auto. Ins. Co. v. Nissen, 851 P.2d 165, 167-68 ( Col o.

1993) (citations onitted). A reasonable insured carefully reading
this policy would find no indication that Monterra s insurance
coverage against liability on an occurrence basis would
term nate when ownership of the property changed after the
policy period wherein the danmage occurred.

Excl usi ons nust be clear and specific to be enforceable.

Surdyka v. DeWtt, 784 P.2d 819, 820-21 (Colo. App. 1989). In

absence of an applicable exclusion in the policy, we hold that
Monterra’ s coverage was in effect to cover the Storbakkens’
j udgnent against it.

The court of appeals ruled that our decision in Browder
controls the outcone of this case. Hoang, 129 P.3d at 1037. W

di sagree. Browder differed fromthis case in two significant

13



respects. First, the insurance policy at issue in Browder was a
special multi-peril (“SMP") insurance policy, as opposed to the
CA policy at issue in this case. Additionally, Browder

i nvol ved property the insured owned, a circunstance expressly
excluded fromthe policy’ s coverage.

The SMP policy we interpreted in Browder covered danmages
arising out of the operation of a notel on the property, rather
than defects in the construction of that notel. The policy
| anguage provi ded:

The Conmpany wi Il pay on behalf of the insured all suns

which the insured shall become legally obligated to

pay as damages because of bodily injury or property
damage to which this insurance applies, caused by an
occurrence and arising out of the ownership,

mai nt enance or use of the insured prem ses and all

operations necessary or incidental to the business of
t he nanmed i nsured

Browder, 893 P.2d at 137 (Erickson, J., specially concurring)
(enphasi s added). This language plainly restricted policy
coverage to the operation of the notel on the prem ses. As
Justice Erickson noted in his concurrence, the policy insured
against liability arising out of the operation of the notel and
did not cover liability arising out of negligent construction of
the nmotel. Id.

The SMP policy in Browder contained an exclusion for damage

to property owned by the insured. |d. at 135. The damage at

i ssue there occurred while the insured, Fletcher, owned the

14



motel. Thus, it could not be covered by the policy | anguage.
To the extent that further damage to the notel continued after
Fl etcher sold the property, recovery for this, too, was barred
because Fl etcher assigned the SMP policy to the new owners
simul taneously with their purchase of the property; under the
owned- property exclusion, the new owners could not invoke
coverage under that policy. 1d. at 133.

In Browder, we distinguished the decisions in Garriott Crop

Dusting Co. v. Superior Court, 270 Cal. Rptr. 678 (Cal. C. App.

1990) and Trustees of Tufts University v. Comrercial Union

| nsurance Co., 616 N E 2d 68 (Mass. 1993). Browder, 893 P.2d at

135. But, those cases are applicable to the case now before us.
In Garriott, the court interpreted a CG. occurrence policy with
| anguage very simlar to the policy at issue in this case. 270
Cal. Rptr. at 678. @rriott contam nated a nei ghbori ng parcel
of property beginning in 1969. Id. at 679. The plaintiff
bought the property in 1985 and di scovered the contam nation
shortly thereafter. 1d. United States Aviation Underwiters
insured Garriott from 1967 to 1970; it argued that the plaintiff
coul d not have the benefit of the policy proceeds because it did
not own the property at the tinme of contam nation. [|d. at 680.
But, the court found coverage because, aside from excl udi ng

property owned by the insured, the policy did not state to whom

the property nust belong for coverage to apply. [|d. at 682.
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The court reasoned also that the alternative interpretation
woul d | ead to absurd results: if neighboring parcels are danmaged
and one changes hands prior to discovery of the damage, the
insured will be covered as to one but not the other. |d. at
685. This disparity in coverage would result from events
entirely outside the insured’s control. Id. The Garriott court
concl uded that a reasonable insured would not expect this
outcone. |d.

Li kewi se, the Tufts court held that the insurer could have

excl uded benefits for parties who did not own the property
during the policy period, but chose not to. 616 N E. 2d at 72.
The court al so reasoned that the policy nmust be construed in
favor of coverage in the face of alternative interpretations.
Id.

As in Garriott and Tufts, where the plaintiffs unknow ngly
pur chased damaged property froma party who owned it during the
rel evant policy periods, the coverage in effect here for

Monterra' s liability was not term nated because of a change in

ownership of the property. See also Burt R gid Box Inc. v.

Travelers Prop. Cas. Corp., 126 F. Supp. 2d 596 (WD.N. Y. 2001),

aff'd in relevant part, rev'd in part, 302 F.3d 83 (2d G

2002) (hol ding that an occurrence policy is triggered when the
property is first exposed to a hazardous condition; the

controlling question is whether the defendant damaged the
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property during the policy period, not whether the plaintiff
owned it at that tine).

Qur holding in Browder is inapplicable to this case. W
recogni ze that some of the | anguage in Browder broadens the
scope of that opinion beyond what was necessary to decide the
case. To the extent that this |anguage inplies that coverage
af forded by an occurrence-type CA policy becones inoperative
when t he honme changes ownership, we overrule it.

[T,

Accordingly, in regard to the certiorari issue before us,

we reverse the judgnment of the court of appeals and remand this

case to it with directions to return this case to the trial

court for further proceedings consistent with this opinion.

: | o e iy |
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