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In this original proceeding, the Suprenme Court found that
the trial court abused its discretion when it commtted to
ordering the suppression of DNA results for testing that had not
yet been conducted if the district attorney refused to pay the
expense of a defense expert and the CBlI refused to permt
vi deotaping. Applying CR S. 16-3-309, the court nmade the rule
absol ut e.

However, the Suprene Court affirmed the trial court’s broad
supervisory authority to oversee the preservation of evidence.
In so doing, it adopted American Bar Association Crim nal
Justice Section Standard 3.4(e), authorizing the trial court to
requi re procedures that permt an independent eval uation of the
anal ysis, including but not limted to videotaping the
preparation and testing. The court enphasized that the trial
court’s authority was over the evidence, and did not extend to

ordering the CBlI to test the evidence in accordance with adopted
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procedures or to ordering the district attorney to pay for a

def ense expert.
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In this C AR 21 proceeding, we hold that the trial court
abused its discretion when it commtted to ordering suppression
of DNA results for tests that had not yet been conducted if the
CBl refused to permt videotaping and the district attorney
refused to pay the expense of a defense expert. Thus, we vacate
the ruling.

| . Facts and Procedural History

The defendant, Matthew Wartena (“Wartena”), is accused of
el even felonies, including extrene indifference nurder and
attenpted nurder after deliberation, stemming froma high-speed
pursuit. At a prelimnary hearing, police officers testified
that Wartena and an acconplice were seen stealing a Honda G vic
froma residential street. A passing notorist who w tnessed the
all eged theft followed the Cvic until it pulled over. The
Civic' s passenger, purportedly Wartena, fired a shotgun at the
trailing notorist before speeding away. Mnents |ater, when the
Civic attenpted to nerge onto sout hbound |1-270 at Commerce City,
it swerved across traffic, causing a nulti-car accident that
killed one notorist and seriously injured two others.

In April 2006, the Col orado Bureau of Investigation (“CBI")
notified Wartena’s counsel that tests would be perfornmed on the
handl e of a shotgun found at the accident scene. The CB

further informed Wartena that these tests |ikely would destroy



the sanple and not permt subsequent defense testing. It is
uncl ear fromthe record whether the CBI offered Wartena the
opportunity to hire an expert to be present for the testing or
whet her the defense requested that the CBI delay testing while
it considered its alternatives.

After receiving notice of possible destructive testing,
Wartena asked the CBI to allow his attorney or an investigator
to videotape the testing procedures, to be reviewed by his trial
expert at a later date. The CBI refused this request. 1In
refusing, the prosecution teamreferred Wartena to the CB
evi dence manual , which states that “[p]hotographic and/or video
recording of any in-progress analytical procedure is

prohi bited.” Colo. Bureau of Investigation Forensic Lab.

Evi dence Manual, Version 1.6, 22 (Apr. 2003).

The parties then involved the trial court in a discussion
to explore possible alternatives that would all ow Wartena the
opportunity to observe the test. Defense counsel urged that the
court either require the CBI to allow the defense to videotape
the test or order the prosecution to pay the cost of a defense
expert. The prosecution chall enged both options.

At a subsequent proceeding, the court heard testinmony from
a CBl representative as to the reasons for its protocol
prohi biting videotaping. The prosecution argued that its only

obligation to the defense regarding the trace evidence was to



al l ow a defense expert to be present during testing. Defense
counsel countered that an expert would cost $2,000 per day plus
expenses and given that the test would take three days to
conplete, the total expense would likely top $7, 000.

Conversely, videotaping could be done unobtrusively and for far

| ess than $7,000. The prosecution then argued that the public
defender’s office had an appropriation fromthe CGeneral Assenbly
for expenses |like expert witnesses. The public defender
countered that “we call and beg for experts . . . [we have]
funding problenms.” |In considering the available options, and in
light of the CBI's policy, the court asked the prosecution
whether it would contribute sonme portion of the cost arising
fromthe CBI's videotaping prohibition. The prosecution
refused. The prosecution also refused to ask the CBI to allow
vi deot api ng of the tests.

The trial court then entered an order stating that it would
suppress the results of the DNA test unless the prosecution paid
the costs of the defense expert in excess of $1,000. Discussing
the order, the judge stated in part:

Now, if the prosecution, whether through your office,

public donations, or any other way cones up with the

nmoney to reinburse this expert, then I will admt the
evidence as long as you have nade available to the
defense the opportunity to have this done at no
expense to the defendant or, for that matter, at an
expense that doesn’'t exceed a thousand dollars,

because it seens me that at I|least the first tine
that’s what it woul d cost.



But absent the prosecution comng up wth sonme nethod

where the defense can exercise this constitutional

right for a cost that does not exceed a thousand

dol | ars, and absent t he Col or ado Bur eau of

| nvestigation being wlling to participate in the

devel opnment of a protocol that permts videotaping of

this extraction of DNA material wthout risks of

contam nation or disruption, then it is likely that

the evidence obtained will not be admtted in this

court because it wll be ny view that the defendant’s

constitutional right to have this testing reasonably

observed wi Il have been vi ol at ed.
The prosecution then sought to clarify the court’s ruling by
asking, “If we do this testing [wth] no videotaping, . . . is
this court going to preclude us fromputting that evidence in at
trial?” The court replied, “It sounds |like | probably am” The
court continued, “Oh, you want a ‘yes’ or ‘no’?” The prosecutor
said, “Yes, please.” The court then responded, “Yes.”

1. Analysis

We turn to the substance of the court’s commtnent to
suppress the test results. The prosecution argues, and we
agree, that the General Assenbly has largely codified the
appl i cabl e constitutional considerations pertaining to
destructive testing. 8 16-3-309, C R S. (2006). The statute
mandates that the trial court take account of various factors

when consi dering whether to suppress test results if the testing

will not |eave a sufficient sanple for independent analysis.?

! Section 16-3-309 states in part:



(1) Wen evidence is seized in so small a quantity or
unstable condition that qualitative |aboratory testing

will not leave a sufficient quantity of the evidence
for independent analysis by the defendant’s expert and
when a state agent, in the regular performance of his

duties, can reasonably foresee that the evidence m ght
be favorable to the defendant, the trial court shall
not suppress the prosecution’s evidence if the court
determnes that the testing was perfornmed in good
faith and in accordance wth regular procedures
designed to preserve the evidence which mght have
been favorable to the defendant.
(2) The trial <court shall consider the follow ng
factors in determning, pursuant to subsection (1) of
this section, whether the state has net its obligation
to preserve the evidence:
(a) Wether or not a suspect has been identified
and apprehended and whether or not the suspect
has retai ned counsel or has had counsel appointed
for himat the tine of testing;
(b) Wether the state should have wused an
avai lable test nmethod nore likely to preserve the
results of seized evidence;
(c) \ether, when t he t est results are
susceptible to subjective interpretation, the
state should have photographed or otherw se
docunented the test results as evi dence;
(d) Wether the state should have preserved the
used test sanpl es;
(e) Wether it was necessary for the state
agency to conduct quantitative analysis of the
evi dence;
(f) \Wether there is a sufficient sanple for the
defendant’s expert to utilize for analysis and
the suspect or defendant has nmde a specific
request to preserve such sanpl e;
(g) If paragraph (f) of +this subsection (2)
cannot be conplied with, in view of the snall
anount of evidence, or when the state’'s duty to
preserve t he evi dence woul d ot herw se be
enhanced, whether it was reasonable for the state

to have contacted the defendant to determne if
he w shed his expert to be present during the
testing.

8§ 16-3-309 (enphasis added).



Section 16-3-309 | eaves for the court the determ nation of
adm ssibility based on the reasonabl eness of the prosecution’s
actions. The statute establishes a good faith standard of
prosecutorial conduct requiring that the state seek to preserve
evi dence where possi ble and act reasonably in destroying
evi dence where necessary. |If the court determnes that it was
foreseeable that test results mght aid the defendant, the
statute mandates that the court consider the state’s choice in
tests, whether the state should have kept a phot ographic record,
and whet her the state should have preserved test sanples for
| ater analysis. 8 16-3-309(2). Alternatively, if, after
collecting the evidence, the state has reason to suspect that
the sanple will be destroyed during testing, the state has the
duty to contact the defendant so that his expert may be present
during testing. 8 16-3-309(2)(09).

The touchstone of the statute is the reasonabl eness of the
state’s conduct. Thus, when the sanple is destroyed the court
may be asked to suppress the test results as a sanction for
unr easonabl e state conduct. Under these circunstances, the
statute requires that the court consider whether the state
performed the testing in good faith and gave the defendant an
opportunity to have an expert present during destructive

testing. See People v. Brown, 194 Col o. 553, 555, 574 P.2d 92,

94 (1978) (when the state acts unreasonably in destroying



evi dence, the court, in its role of guarding the preservation of
evi dence, nmy i npose an appropriate sanction). An order
suppressing results prior to testing could only be based on
possi bl e future conduct. Thus, when it commts to ordering test
results suppressed before evidence has been destroyed in testing
the court acts outside its discretion because it is in no
position to assess the reasonabl eness of the prosecution’s
future actions.

| nst ead of deci di ng whet her evidence will be suppressed,
the court’s role prior to testing is to oversee the preservation
of evidence. The authority of the court to supervise the
preservation of evidence originates in the court’s role to
protect the “civilized standards of procedure and evi dence.”

McNabb v. United States, 318 U S. 332, 340 (1942).2 The trial

courts’ supervisory role extends to renedi es when addressing a

failure to preserve material evidence. United States v.

> The McNabb court also stated, “Such standards are not satisfied
nmerely by observance of those mnimal historic safeguards for
securing trial by reason which are sunmari zed as ‘ due process of
| aw and bel ow which we reach what is really trial by force.”
McNabb, 318 U. S. at 340. (MNabb’s statenent of the court’s
supervisory role has been relied upon, albeit in different
contexts. See United States v. Young, 470 U S. 1, 24 (1985)
(Brennan, J., concurring); see also United States v. Hammad, 846
F.2d 854, 860-61 (2d Cir. 1988)).
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Val enzuel a- Bernal, 458 U. S. 858, 870 (1982); see also,

California v. Tronbetta, 467 U S. 479, 489 (1984).°3

Acting to avoid or mtigate a failure to preserve evidence,
the court may order that evidence cannot be destroyed, or may

permt the consunptive testing of evidence. Brown, 574 P.2d at

94; see also People v. Braunthal, 31 P.3d 167, 174 (Col o. 2001).

Except in unusual circunstances, this authority does not extend
to dictating procedures to a particular |aboratory or ordering
the prosecution to pay for a defense expert. Nonetheless, the
court may exercise its authority over the evidence by
prohibiting testing that does not conply with procedures adopted
by the court to permt independent eval uation of evidence.

We have not previously addressed whether, in the exercise
of its authority to set appropriate procedures, the court may
requi re videotaping of testing procedures as a condition of

permtting consunptive testing. The Anerican Bar Association

® The court’s authority over evidence is broad. For instance,
CRCP. Rule 16 gives the court authority to require the

di scl osure of information that tends to negate guilt or reduce
puni shment. This authority extends to material and information
in the possession of anyone who has participated in the

i nvestigation or evaluation of the case and who reports to the
prosecution. Trial courts exercise authority over this possible
evi dence by issuing subpoenas duces tecumor ordering the
production of evidence. Courts in various jurisdictions have
found that rules simlar to CRCP. Rule 16 do not prevent the
court from nmaking nore extensive orders. United States v.
Fletcher, 74 F.3d 49, 54 (4th Cr. 1996). The court’s authority
is not constrained to those areas specified in the rules. Peek
v. United States, 321 F.2d 934, 942 (9th Cr. 1963).

11



recently addressed the duty to preserve evidence in consunptive
testing situations, noting in the Crimnal Justice Section

St andards on DNA Evi dence that courts should consider ordering
procedures such as videotaping that would allow for independent
evaluation.* W agree with the recommendati on of the American
Bar Associ ation and adopt Standard 3.4(e).° However, we are
unable to apply this Standard given the record before us.

The trial court correctly recognized that it did not have
the authority to dictate procedures to the CBI or to order the
prosecution to pay the expense of a defense expert when it
specifically stated it was not maeking such orders.® After

recognizing this limtation, the trial court did not assert its

4 This Standard reads in full:

If a notion objecting to consunptive testing is filed,
the court should consider ordering procedures that
would permt an i ndependent eval uation of t he
anal ysis, including but not limted to the presence of
an expert representing the noving party during
evi dence preparation and testing, and videotaping or
phot ogr aphi ng the preparation and testing.

A.B.A Cimnal Justice Section Standards on DNA Evi dence,
Standard 3.4(e) (2006).

°> W have previously adopted Anerican Bar Association crininal
standards. In People v. Jones, 677 P.2d 383 (Colo. 1983), we
adopted Standard 12-2.31, which prevents crimnal defendants
fromasserting speedy trial while confined in a hospital or
mental institution. 1In Cordova v. People, 817 P.2d 66 (Colo.
1991), we adopted ABA crimnal Standard 7-6.8, which sets out
jury instructions for insanity clains.

® Any further discussion of the court’s authority to order the
prosecution to pay defense expenses or to order the CBI to
permt videotaping msses the mark as the court expressly
declined to enter such orders.

12



authority over the evidence itself and address whether it would
permt the evidence to be destroyed in testing or outline the
procedures it found appropriate to permt independent analysis
as a condition of permtting consunptive testing. Moreover, the
trial court did not make findi ngs about the appropriateness of
vi deotaping as a condition of permtting consunptive testing.
Al though the court did entertain testinmony fromthe CBlI about
vi deotaping, it did not make findings and concl usi ons about the
CBl’'s objections to videotapi ng and whet her vi deot api ng shoul d
be part of the testing procedures in the circunstances of this
particular case. Instead, the trial court prematurely focused
on sanctions for unreasonable conduct in failing to preserve
evi dence.

While the court’s effort to determ ne how a suppression
i ssue may be avoi ded was appropriate, the court’s conmtnment to
a future ruling was an abuse of discretion. Because the court’s
consi deration of sanctions was premature, it could not consider
the factors set forth in section 16-3-309. First, there was no
test. Second, no evidence was destroyed. Third, the results
were not offered into evidence. Finally, no determ nation was
made that the evidence mght be favorable to the defendant.

The CBlI has not destroyed evidence and the prosecution has
not acted unreasonably; the defendant’s rights have not been

violated. Therefore, a commtnent to suppress unknown results

13



of testing that has not yet been conducted based on
circunst ances that m ght devel op exceeds the court’s authority
and is an abuse of discretion.

I11. Conclusion

We make the rul e absol ute.

JUSTI CE COATS concurs in judgnent only, and JUSTI CE RI CE

and JUSTICE EID join in the concurrence.
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JUSTI CE CQATS, concurring in the judgnent only.

VWhile | would also vacate the trial court’s order,
neither join the majority opinion nor pretend to conprehend it.
For ny part, | believe that an order requiring the CBlI to
vi deotape its in-process testing or requiring the district
attorney to finance a defense expert would have exceeded the
trial court’s authority; and | consider it an abuse of
di scretion to threaten the exclusion of evidence for failing to
do what the court lacks the authority to order directly. The
majority, on the other hand, w thout serious explanation or
debate, inports fromoutside the jurisdiction an advisory
standard authorizing courts to order the videotaping of
executive branch investigations, despite disapproving as
premature such an order in this case, apparently because no
evi dence had yet been consuned.

Based on little nore than the representation of the
defendant’s | awyer that the cost of producing an expert to
observe the CBI’'s testing woul d be excessive for the public
def ender’ s budget, the district court in this case ordered that
all prosecution DNA test results be excluded unless the
def endant were permtted to videotape the testing process itself
or the district attorney paid the difference between the cost of
vi deot api ng and the cost of contenporaneous observation by a

defense expert. The sole testinony before the court on this



i ssue enphatically indicated that any attenpt to vi deotape DNA
testing woul d have del eteri ous consequences for the testing
process; could not be done effectively in any event; and was
therefore prohibited by CBI testing protocols. Representations
of counsel confirmed that attenpts to videotape DNA testing are
simlarly prohibited by the other public and private testing
agenci es queri ed.

Nevert hel ess, for reasons that seemless than clear, the
trial court determned that in light of the costs of expert
observation during the actual testing process, it would be
unreasonabl e to prohibit videotaping for subsequent expert
observation; and it further determned “fromjust picking up the
paper on Sunday norning and | ooking at the ads,” that the
procedure coul d be videotaped for a cost of $1,000.%' In response
to prosecution insistence that its budget for state-nmandated
costs had not been legislatively authorized for defense w tness

expenses, the court nmade clear that it did not care where the

! Assunmi ng that videotaping coul d be acconplished without

i nposi ng additional costs in the testing process itself; and
assum ng that the purpose of videotaping the testing process
woul d actually be to elimnate the costs of having a defense
expert physically present during testing, rather than to create
doubt in the mnds of the jurors in some way other than by
challenging the validity of the DNA test results; the
appropri ate neasurenent of savings would seemto be the

di fference between the cost of having the expert physically
present to observe and the cost of videotaping the testing
process plus the cost of paying for the expert’s tinme to observe
the testing on videotape.



funding cane from as long as the defense was not required to
bear the expense.? According to the district court’s order, the
evi dence woul d sinply be held i nadm ssible unless testing were
vi deot aped or defense expenses were covered in sonme way ot her
than fromthe public defender’s budget.

Al though it does so w thout explanation, even the majority
appears to agree that the trial court would have exceeded its
authority by ordering the prosecution to pay for a defense
expert. By statute, court costs (including expert wtness fees)
i ncurred both by indigent defendants and the state in
prosecuting them mnust be borne by the state, rather than the
| ocal governnments funding the district attorneys of the state.
See 88 13-3-104, 16-18-101, 18-1.3.701(2), C R S. (2006).
Furthernore, the general assenbly has provided a funding
mechanismto fulfill the state’s obligation in this regard,
assigning the responsibility for seeking appropriations to cover
their own mandated costs to the district attorneys, see ch. 399,
sec. 1, 2000 Col 0. Sess. Laws 2195, 2202, 2210 n. 133, and the
responsi bility for seeking appropriations to cover the mandated

costs of indigent defendants to the public defender and

2 “Your office can pay for it. You can take up a collection
anong the friends of the district attorney to pay for it. You
can get your friends in the legislature to get a speci al

provi sion passed in the law that gets the general fund to pay
for it. | don't care who pays for it. | just care who
doesn’t.”



alternate defense counsel. Ch. 399, sec. 1, 2000 Col 0. Sess.
Laws 2195, 2206 (Public Defender — Mandated Costs and
Alternative Defense Counsel — Mandated Costs).

The record does not even renotely suggest that funds
al ready appropriated to the public defender woul d have been
insufficient to pay for a conpetent expert to observe in this
case, nmuch less that the | egislature woul d have denied a
suppl enent al appropriation, had one been necessary. In fact,
however, the trial court did not find the defendant unable to
pay for an expert or in any way condition its ultimtumon the
availability of public funding for that purpose. Instead, the
court sinply disapproved of the CBI's refusal to permt
vi deotaping as an alternative to contenporaneous observati on by
a defense expert, and it inposed a financial disincentive on the
prosecution as a neans of bludgeoning the CBlI into changing its
internal operating procedures. |In doing so, | believe the trial
court abused its discretion in a host of ways and for a host of
reasons, not |east because the defendant had no right,
constitutional or otherwi se, to demand that the state submt its
internal operations to videotaping in lieu of permtting a
def ense expert to be present and observe consunptive testing in
person.

Prior to the United States Suprenme Court’s decision in

California v. Tronbetta, 467 U S. 479 (1984), we had construed




the Due Process Clause to inpose a duty upon the state to
preserve di scoverabl e evidence whenever it “mght” be

“favorable” to an accused. See Garcia v. Dist. Court, 197 Colo.

38, 46, 589 P.2d 924, 930 (1979). In express reliance on that
standard, we set out various factors to be considered in

eval uating conpliance with the state’s obligation to preserve
evi dence subject to testing, including whether the state had
permtted the defense to observe destructive or consunptive

testing. See People v. Gonez, 198 Col o. 105, 112, 596 P.2d

1192, 1197 (1979).
However, in Tronbetta, 467 U.S. at 485, and subsequently in

Arizona v. Youngbl ood, 488 U S. 51, 57-58 (1988), the United

States Suprene Court made clear that a defendant’s
constitutional right to potentially excul patory evidence is
viol ated by prosecutorial destruction only if the excul patory
val ue of the evidence was apparent prior to its destruction and
the nature of the evidence was such that the defendant woul d be
unabl e to obtain conparabl e evidence by other reasonably
avai |l abl e neans; or if the evidence were actually destroyed by
the prosecution in bad faith. Subsequently, in People v.

G eat house, we acknow edged that the due process prohibition
agai nst prosecutorial destruction of potentially excul patory
evidence, as articulated by the Suprene Court itself, was much

narrower than our prior jurisprudence had anticipated, and we



expressly declined to find a broader protection in the state
constitution. 742 P.2d 334, 338-39 (Colo. 1987); see al so

People v. Wman, 788 P.2d 1278, 1279-80 (Col o. 1990).

Since the United States Suprene Court has clarified the due
process materiality standard for evidence not preserved by the
prosecution, federal and state courts ali ke have concl uded that
t he Due Process C ause places no constraints on the good faith
consunptive or destructive testing of evidence by the

prosecution. See United States v. Stevens, 935 F.2d 1380 (3d

Cr. 1991) (although serological test of small senen sanple
destroyed the sanple, relief not warranted absent evidence of

bad faith); United States v. WIllians, No. 06-50078, 2006 W

1476021 (WD. La. May 23, 2006) (governnent may conduct DNA
testing on sanple taken fromgun at crine scene, even where |ab
woul d need to conpletely destroy the DNA sanple); see al so

Garrett v. Lynaugh, 842 F.2d 113 (5th Cr. 1988); Carlson v.

M nnesota, 945 F.2d 1026 (8th Cr. 1991); MDonald v. State,

Nos. SC03-649, SC04-708, 2006 W. 3093167 (Fla. Nov. 2, 2006);

Smith v. State, 508 S.E. 2d 145 (Ga. 1998): Lee v. State, 942

S.W2d 231 (Ark. 1997).

As the majority notes, the Col orado General Assenbly has
separately addressed the nmatter of consunptive testing by
statute. See § 16-3-309, C.R S. (2006). Although its statute

was adopted before the constitutional underpinnings of Gonez had



been underm ned in G eathouse, and therefore it erroneously

presunes a constitutional duty for the prosecution to preserve
evi dence whenever it “mght” be favorable to an accused, it in
no way purports to extend a defendant’s rights or expand, beyond
the dictates of due process, the discretion of courts to
suppress the state’'s evidence. |In fact, rather than granting
courts further authority to suppress, as the mgjority inplies,
the statute expressly bars the suppression of any results from
testing that was perforned in good faith and in accordance with
regul ar procedures designed to preserve evidence that m ght have
been favorable to the defendant. *

Even if the statute could, however, be legitimtely
construed to affirmatively authorize suppression for failure of
the prosecution to conply with its guidelines, it could offer no

support for the defendant’s demand to vi deotape the testing

procedure. Along with techniques likely to preserve the test

3 Section 16-3-309, C.R'S. (2006) (Admissibility of |aboratory

test results):
(1) When evidence is seized in so small a quantity or
unstabl e condition that qualitative |aboratory testing wll
not | eave a sufficient quantity of the evidence for
i ndependent anal ysis by the defendant’s expert and when a
state agent, in the regular performance of his duties, can
reasonably foresee that the evidence m ght be favorable to
the defendant, the trial court shall not suppress the
prosecution’s evidence if the court determ nes that the
testing was perfornmed in good faith and in accordance with
regul ar procedures designed to preserve the evidence which
m ght have been favorable to the defendant. (enphasis
added) .




results thenselves for |later conparison, |like the techni ques
used in DNA testing, which preserve a record of inmages for
conparison, the statute sinply requires that in cases involving
sanples too snmall to be preserved for retesting by the defense,
courts consider the reasonabl eness of contacting the defendant
to make available his expert during testing. Far from
aut hori zing the suppression of evidence for failure to conply
with a demand to vi deotape the testing process itself or, for
that matter, make any ot her accommodations a trial court m ght
consi der reasonable, the statute specifies precisely what the
state nust do to conply with its obligation. And observation of
the testing process by a defense expert is expressly permtted
by the CBI’s operating procedures.

Nevert hel ess, by adopting whol esal e a provision of the
American Bar Association Crimnal Justice Standards on DNA
Evi dence, the majority would authorize trial courts to order the
vi deotapi ng of DNA testing and prohibit testing that does not
conply with the procedures they have ordered. See maj. op. at
9-10. Wiile | would object to this kind of legislating fromthe
bench in any event, | find it particularly troubling when done,
as the mpgjority does here, virtually w thout debate or
justification; in an area already regul ated by the | egislature;
and in the very act of disapproving the trial court’s order for

other reasons. |In fact, | amnore than a little confused by the



majority’ s adoption of a standard authorizing orders for the
vi deotaping of DNA tests and its sinultaneous di sapproval of
such an order before testing has actually occurred because the
sanpl e has not yet been consuned.

VWhat ever the majority may intend by ultimtely disapproving
the timng of the trial court’s ultimatumin this particul ar
case, by m scharacterizing the defendant’s right to the
preservation of any evidence that m ght be excul patory, and as a
result, overstating a trial court’s discretion to vindicate that
right, the majority encourages nore orders of the kind that
forced the prosecutor to petition in the first place. By sinply
treating as premature the trial court’s resolution of the matter
i n advance of actual consunptive testing, the ngjority | eaves
unaddr essed the question whether, and according to what
criteria, the state’s failure to conply with a defense request
to videotape consunptive testing may | ater be adjudged a failure
to preserve potentially excul patory evi dence, subjecting
positive test results to possible exclusion.

In my view, the district court’s order in this case is a
bl at ant i nvasion of both executive and | egislative branch
prerogatives. It threatens nonetary sanctions as a neans of
forcing the CBI to nodify its internal operating procedures,
even though they do not anbunt to a discovery violation,

cont enpt uous conduct, or any infringenent on the constitutional



rights of the accused. Simlarly, the court’s ultimtumis
nothing less than an unjustifiable interference with a rational
| egi slative plan to provide adequate funding for the protection
of the constitutional rights of indigent crimnal defendants.
Shoul d the legislature cone to believe the state | aboratory is
wasting public resources, it is nore than capable of rectifying
that situation. Watever the magjority may inply, | do not
consider it wthin the discretion of trial courts to counternmand
| egi slative choices unless they are in fact unconstitutional.

| therefore concur only in the judgnent of the court,

maki ng the rul e absol ute.

| am authorized to state that JUSTICE RI CE and JUSTI CE EI D

join in this concurrence.
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