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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
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Opinion

MCLACHLAN, J. The plaintiff, the town of East
Hampton (town), appeals from the judgment of the trial
court rendered after the granting of the motion filed by
the defendant, the department of public health (depart-
ment), to dismiss the plaintiff's administrative appeal
on the ground that the court lacked subject matter
jurisdiction pursuant to the Uniform Administrative



Procedure Act (UAPA).! On appeal, the town claims
that (1) the court improperly concluded that General
Statutes (Rev. to 1999) § 25-36 (a) did not confer a right
to a direct appeal from the department’s orders issued
pursuant to General Statutes 8§ 25-33g and 25-33h, inde-
pendent of the final decision requirement of General
Statutes §4-183, and (2) even if §25-36 (a) did not
confer a right to a direct appeal, the court improperly
concluded that a right of appeal did not exist because
the department orders appealed from constituted final
decisions as required by 8§ 4-183 and within the meaning
of the UAPA.? We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to the resolution of the claims on appeal. The
department is a state agency authorized and required
by General Statutes §§ 25-33c through 25-37 to adminis-
ter and to coordinate the planning of public water sup-
ply systems within the state. In performing that
function, the department delineates the boundaries of
public water supply management areas. See General
Statutes § 25-33e. For each such management area, the
department convenes a water utility coordinating com-
mittee (coordinating committee), which implements
the planning process. Pursuant to General Statutes § 25-
33f, each coordinating committee consists, inter alia,
of one representative from each public water system
with a source of water supply or a service area within
the public water supply management area. The town
operates a public water system within the Southeastern
Connecticut water supply management area and is sub-
ject to the planning process implemented by the South-
eastern Water Utility Coordinating Committee (water
committee). Pursuant to § 25-33g, the water committee
is required to establish and recommend to the depart-
ment exclusive service area boundaries for each public
water supply system within its public water supply man-
agement area.® Pursuant to § 25-33h, the water commit-
tee is further required to recommend to the department
a proposed coordinated water system plan for its man-
agement area. In accordance with those requirements,
the water committee submitted to the department a
report recommending exclusive service area bound-
aries and a proposed coordinated water system plan for
the town, which the department subsequently approved
and issued orders with respect thereto.

The town appealed from the department’s orders to
the Superior Court, pursuant to the applicable agency
appeal procedure set forth in § 25-36 (a). The depart-
ment thereafter filed a motion to dismiss the appeal,
claiming that the court lacked subject matter jurisdic-
tion because the department orders appealed from did
not constitute final decisions within the meaning of the
UAPA, as required by §4-183. The court agreed and,
accordingly, granted the department’s motion to dis-
miss. This appeal followed.



Our standard of review for a challenge to a ruling on
a motion to dismiss is well settled. “A motion to dismiss
properly attacks the jurisdiction of the court, essentially
asserting that the plaintiff cannot as a matter of law
and fact state a cause of action that should be heard

by the court. . . . A motion to dismiss tests, inter alia,
whether, on the face of the record, the court is without
jurisdiction. . . . [B]ecause [a] determination regard-

ing a trial court’s subject matter jurisdiction is a ques-
tion of law, our review is plenary.” (Citations omitted,;
emphasis in original; internal quotation marks omitted.)
Bailey v. Medical Examining Board for State
Employee Disability Retirement, 75 Conn. App. 215,
219, 815 A.2d 281 (2003).

The town first claims that the court improperly con-
cluded that § 25-36 (a) did not confer a right to a direct
appeal of the department’s orders independent of the
final decision requirement of 8§ 4-183. We disagree.

“It is well established that the right to appeal an
administrative action is created only by statute and a
party must exercise that right in accordance with the
statute in order for the court to have jurisdiction.”
(Internal quotation marks omitted.) Southern New
England Telephone Co. v. Dept. of Public Utility Con-
trol, 64 Conn. App. 134, 138, 779 A.2d 817, appeal dis-
missed, 260 Conn. 180, 799 A.2d 294 (2002). As such, our
task is to determine whether orders of the department
issued pursuant to 8§ 25-33g and 25-33h are appealable.
Under the clear weight of existing authority, they are
not. See, e.g., Morel v. Commissioner of Public Health,
262 Conn. 222, 234, 811 A.2d 1256 (2002); Summit
Hydropower Partnership v. Commissioner of Envi-
ronmental Protection, 226 Conn. 792, 800-802, 629 A.2d
367 (1993); Lewis v. Gaming Policy Board, 224 Conn.
693, 699-700, 620 A.2d 780 (1993); Ahern v. State
Employees Retirement Commission, 48 Conn. App.
482, 487-88, 710 A.2d 1366 (Lavery, J., concurring),
cert. denied, 245 Conn. 911, 718 A.2d 16 (1998); Bailey
v. Medical Examining Board for State Employee Dis-
ability Retirement, supra, 75 Conn. App. 221.

The town argues that the legislative history of 88§ 25-
33g and 25-33h compels the conclusion that an appeal
is permissible even though no statutorily required hear-
ing was provided thereunder. The town cites specifi-
cally a remark by Senator Eric R. Benson, who stated
that if awater company was not satisfied by the decision
reached by the coordinating committee, an appeal
would be available “through the [Uniform Administra-
tive Procedure Act] . . . .” 28 S. Proc., Pt. 16, 1985
Sess., p. 5242, remarks of Senator Eric R. Benson.*

“The process of statutory interpretation involves a
reasoned search for the intention of the legislature.
. In other words, we seek to determine, in a rea-



soned manner, the meaning of the statutory language
as applied to the facts of [the] case, including the ques-
tion of whether the language actually does apply. In
seeking to determine that meaning, we look to the
words of the statute itself, to the legislative history
and circumstances surrounding its enactment, to the
legislative policy it was designed to implement, and to
its relationship to existing legislation and common law
principles governing the same general subject matter.
. .. Thus, this process requires us to consider all rele-
vant sources of the meaning of the language at issue,
without having to cross any threshold or thresholds of
ambiguity. Thus, we do not follow the plain meaning
rule.

“In performing this task, we begin with a searching
examination of the language of the statute, because that
is the most important factor to be considered. In doing
so, we attempt to determine its range of plausible mean-
ings and, if possible, narrow that range to those that
appear most plausible. We do not, however, end with
the language. We recognize, further, that the purpose
or purposes of the legislation, and the context of the
language, broadly understood, are directly relevant to
the meaning of the language of the statute.

“This does not mean, however, that we will not, in
a given case, follow what may be regarded as the plain
meaning of the language, namely, the meaning that,
when the language is considered without reference to
any extratextual sources of its meaning, appears to be
the meaning and that appears to preclude any other
likely meaning. In such a case, the more strongly the
bare text supports such a meaning, the more persuasive
the extratextual sources of meaning will have to be in
order to yield a different meaning.” (Citations omitted;
emphasis in original; internal quotation marks omitted.)
State v. Courchesne, 262 Conn. 537, 577-78, 816 A.2d
562 (2003).°

The bare text of § 25-36 (a) clearly supports the mean-
ing that an appeal taken pursuant thereto must comply
with the requirements of § 4-183.% Specifically, § 25-36
(a) provides in relevant part: “Except as provided other-
wise in this part, any person or corporation aggrieved
by any order of the Department of Public Health made
under the provisions of part Il of this chapter, may
appeal therefrom in accordance with the provisions
of section 4-183, except venue shall be in the judicial
district in which the source of the water or ice supply
is located. . . .” (Emphasis added.) Section 4-183 (a)
provides in relevant part: “A person who has exhausted
all administrative remedies available within the agency
and who is aggrieved by a final decision may appeal to
the Superior Court as provided in this section. . . .”

Section 4-166 (3) (A) defines a “final decision” as
“the agency determination in a contested case . . . .’
Section 4-166 (2) defines a “contested case” as “a pro-



ceeding . . . in which the legal rights, duties or privi-
leges of a party are required by statute to be determined
by an agency after an opportunity for hearing or in
which a hearing is in fact held . . . .”® (Emphasis
added.) “That is, the UAPA mandates, as a predicate
for contested case status, that a party must have enjoyed
a statutory right to a hearing.” Bailey v. Medical Exam-
ining Board for State Employee Disability Retirement,
supra, 75 Conn. App. 221; see also Lewis v. Gaming
Policy Board, supra, 224 Conn. 700.° In the present case,
both 88 25-33g and 25-33h provided for the solicitation
of comments, but neither statutorily required a hearing.

Had the legislature intended 8§ 25-33g and 25-33h
to require a hearing, it could have expressly done so.
Section 25-36 (a) applies to part Il of chapter 474 of
the General Statutes, which includes two sections that
specifically require a hearing. See General Statutes
88 25-32g and 25-34b. “Where a statute, with reference
to one subject contains a given provision, the omission
of such provision from a similar statute concerning a
related subject . . . is significant to show that a differ-
ent intention existed. . . . That tenet of statutory con-
struction is well grounded because [t]lhe General
Assembly is always presumed to know all the existing
statutes and the effect that its action or non-action will
have upon any one of them.” (Internal quotation marks
omitted.) Hatt v. Burlington Coat Factory, 263 Conn.
279, 310, 819 A.2d 260 (2003). The difference in the
language used in 8§ 25-33g and 25-33h and in those
statutes that expressly require a hearing is persuasive
evidence of a lack of similar legislative intent to impose
the same requirement.

The town’s reliance on Nizzardo v. State Traffic
Commission, 259 Conn. 131, 788 A.2d 1158 (2002), for
the proposition that if we were to construe § 25-36 (a)
as conditioning the right of appeal on satisfaction of
the final decision requirement, 8 25-36 (a) would be
rendered meaningless, is misplaced. In Nizzardo, the
relationship between an agency appeal provision and
the final decision requirement of § 4-183 was examined.
The appeal provision at issue in Nizzardo provided in
relevant part: “Any person aggrieved by any decision
of the State Traffic Commission hereunder may appeal
therefrom in accordance with the provisions of section
4-183, except venue for such appeal shall be in the
judicial district in which it is proposed to operate such
establishment. . . .” (Emphasis added.) General Stat-
utes 8§ 14-311 (e).

After first recognizing the general rule that for an
administrative decision to qualify as a final decision,
and therefore be appealable, there must be a hearing
required by statute, the court nevertheless determined
that an appeal could be brought pursuant to § 14-311
even though that statute did not require a hearing. The
court reasoned that if it construed § 14-311 (e) as impos-



ing that usual requirement, “the [appeal] provision
would be meaningless, because the very statute to
which it refers does not require a hearing. Thus, there
would never be a permissible appeal thereunder.” Niz-
zardo v. State Traffic Commission, supra, 259 Conn.
140 n.11.

That conclusion was based on the fact that the appeal
provision at issue in Nizzardo was adopted simultane-
ously with and expressly limited in its applicability to
one statute, § 14-311, which did not require a hearing.
As such, the court was faced with the predicament
that if it imposed the usual requirement of a statutorily
required hearing, there could never be a permissible
appeal under 8§ 14-311 (e), and the entire subsection
would be rendered meaningless. In contrast, § 25-36 (a)
expressly applies to all of part Il of chapter 474 of the
General Statutes, which encompasses 88 25-32 through
25-54, inclusive.’® Although many of the sections con-
tained within part 1ll do not require a hearing, there
are sections that do and, therefore, permissible appeals
may arise under § 25-36 (a).*

The narrow exception carved out in Nizzardo is inap-
plicable to the present case because § 25-36 (a) is not
rendered meaningless by requiring that a party appeal-
ing thereunder must comply with the final decision
requirement of § 4-183. Senator Benson’s remark is not
compelling enough to overcome either the plain lan-
guage of the statute, which makes clear that § 4-183 (a)
places the jurisdictional requirement of a final decision
on appeals brought pursuant to § 25-36 (a), or the policy
reasons for such requirement.

We conclude that the department orders issued pur-
suant to 88 25-33g and 25-33h did not statutorily require
a hearing and, therefore, did not constitute appealable
final decisions in a contested case, within the meaning
of § 4-183. We accordingly conclude that the court cor-
rectly decided that it lacked subject matter jurisdiction
to entertain the town’s appeal.

The town’s second claim is that even if § 25-36 (a)
did not expressly confer a right to a direct appeal, the
court improperly failed to conclude that a right of
appeal nevertheless existed because the department
orders appealed from constituted final decisions as
required by § 4-183 and within the meaning of the UAPA.
The town reasons that because 8§ 25-33g and 25-33h
both provide for the solicitation of comments, the hear-
ing requirement has been satisfied because the com-
menting process is tantamount to a hearing. We
disagree.

This court has emphasized that when a hearing is
gratuitously held but not statutorily required, the con-
tested case requirement is not satisfied. See Dadiskos
v. Connecticut Real Estate Commission, 37 Conn. App.



777, 782, 657 A.2d 717 (1995). Stated differently, even
if a “proceeding” was in fact held, it lacked the essential
element of a “right to be heard,” and, thus, remained
gratuitous and did not qualify as a “statutorily required
hearing.” As a result, there could not have been a con-
tested case to which the provisions of the UAPA might
apply. Accordingly, the court had no jurisdiction to
entertain the plaintiff's appeal and the dismissal was
proper.

The judgment is affirmed.*?

In this opinion WEST, J., concurred.

! See General Statutes § 4-166 et seq.

2 See General Statutes §§ 4-183, and 4-166 (2) and (3).

3 Exclusive service area means an area in which public water is supplied
by one system. See General Statutes § 25-33d (c). The system that is desig-
nated as the exclusive service area provider for a particular area is “responsi-
ble for providing adequate service as requested by consumers and under
terms otherwise provided by statute, regulation and ordinance within their
exclusive service area boundaries within a reasonable time frame . . . .”
Regs., Conn. State Agencies § 25-33h-1 (k) (2).

4 General Statutes § 25-36 (a) applies to part Il of chapter 474 of the
General Statutes, which includes General Statutes §§ 25-32 through 25-54,
inclusive.

> We are mindful of Public Acts 2003, No. 03-154, § 1 (effective October
1, 2003), which provides that the “meaning of a statute shall, in the first
instance, be ascertained from the text of the statute itself and its relationship
to other statutes. If, after examining such text and considering such relation-
ship, the meaning of such text is plan and unambiguous and does not yield
absurd or unworkable results, extratextual evidence of the meaning of the
statute shall not be considered.” We take no position as to the effect of that
legislation on State v. Courchesne, supra, 262 Conn. 537.

® The legislative history of General Statutes § 25-36 (a) reveals that in
1977, the legislature added the language that appeals brought pursuant
thereto must be taken “in accordance with the provisions of section 4-183

. .” Public Acts 1977, No. 77-603, § 108. That was an attempt to make
uniform all appeals from administrative agency decisions. See 20 H.R. Proc.,
Pt. 13, 1977 Sess., p. 5252, remarks of Representative Ernest N. Abate.

" General Statutes § 4-166 (3) defines ‘final decision’ as “(A) the agency
determination in a contested case, (B) a declaratory ruling issued by an
agency pursuant to section 4-176 or (C) an agency decision made after
reconsideration. The term does not include a preliminary or intermediate
ruling or order of an agency, or a ruling of an agency granting or denying
a petition for reconsideration . . . .”

8 The explanation of the “contested case” requirement has been succinctly
integrated into a three part test: “(1) whether a legal right, duty or privilege
is at issue, (2) and is statutorily required to be determined by the agency,
(3) through an opportunity for hearing or in which a hearing is in fact
held.” (Emphasis in original; internal quotation marks omitted.) Summit
Hydropower Partnership v. Commissioner of Environmental Protection,
supra, 226 Conn. 800-801.

° The nature of the relationship between an agency appeal provision and
General Statutes § 4-183 has routinely been construed as complementary,
such that the requirements of §4-183 serve the gatekeeping function of
limiting the agency determinations that are subject to judicial review. See,
e.g., Coalition to Save Horsebarn Hill v. Freedom of Information Commis-
sion, 73 Conn. App. 89, 92, 806 A.2d 1130 (2002) (characterizing requirements
of § 4-183 as “complementary” of General Statutes § 1-206 (d), the Freedom
of Information Act appeal provision), cert. denied, 262 Conn. 932, 815 A.2d
132 (2003); Toise v. Rowe, 243 Conn. 623, 626, 707 A.2d 25 (1998) (determining
that § 4-183 sets qualifications for appealability of agency determinations
to Superior Court).

0 Specifically, General Statutes § 25-32g, concerning department orders
to correct immediate threats to public water supplies, provides in relevant
part that “[t]he commissioner shall . . . hold a hearing to provide the person
an opportunity to be heard . . . .” General Statutes § 25-34 (b), concerning
the department’s orders to protect the water or ice supply from pollution,
provides in relevant part that “[ulpon receipt of [a reqguest for a hearindl



the commissioner shall grant a hearing as soon thereafter as practicable or
within ten business days if the order requires immediate compliance. . . .”

% Indeed, this court has implicitly recognized the validity of a statutory
scheme in which the agency appeal provision, when read in conjunction
with the final decision requirement of General Statutes § 4-183, prohibits
appeals from statutes that are expressly included in the scope of the appeal
provision. In Southern New England Telephone Co. v. Dept. of Public Utility
Control, supra, 64 Conn. App. 139 n.3, the agency appeal provision was
applicable to “ ‘any order, authorization or decision of the Department of
Public Utility Control . . . ."” Although some of the orders, authorizations
and decisions to which the appeal provision applied were appealable because
they satisfied the final decision requirement of § 4-183, others did not satisfy
that requirement and, therefore, could never be appealed. Although the
court construed the relationship between the agency appeal provision and
the requirements of § 4-183, the court did not suggest that the nature of the
statutory scheme rendered the appeal provision meaningless with respect
to those orders, authorizations and decisions that could not satisfy the final
decision requirement.

2We reach that conclusion reluctantly. We recognize some expression
of legislative intent for a right of appeal with respect to General Statutes
8§ 25-33g and 25-33h, and we agree that such right of appeal would obviate
the potential for mischief raised by the legislature. The bare text of General
Statutes § 25-36 (a), however, simply cannot bear such a construction in
light of the weight of authority against such a construction. If the legislature
indeed intended for a right of appeal to exist for §§ 25-33g and 25-33h, it
failed to craft the statutes to effectuate that intent. We further recognize
that any reformulation of §§ 25-33g and 25-33h to create appellate rights is
the function of the legislature. See Bhinder v. Sun Co., 263 Conn. 358, 365,
367, 819 A.2d 822 (2003).



