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Opinion

ALVORD, J. In this action to enforce written guaran-
tee agreements, the plaintiff Scott Porter1 appeals from
the judgment, rendered after a court trial, in favor of
the defendants Michael Johnson and Peter Pratley.2 On
appeal, the plaintiff claims that the trial court improp-
erly determined that the guarantees were not enforce-
able against the defendants because the plaintiff failed
to demonstrate that he had suffered a loss. We agree
with the plaintiff and, accordingly, reverse the judgment
of the trial court.

The following facts were found by the court or are
not disputed. In late 2004, the plaintiff and his then
wife, Jennifer Porter,3 resided at 3 Country Road in
Westport. At that time, the owners of 1 Country Road
were planning to sell their property. The Porters
believed that they could make a significant profit if
they purchased the adjoining property, enlarged and
restored the house, and then sold the property. Because
they had no experience in the restoration of properties
or investment in real estate, Jennifer Porter approached
Johnson, an acquaintance, who was involved in the
restoration of another residential property located on
Beachside Avenue in Westport. Johnson introduced the
Porters to Pratley, who owned The Pratley Company,
LLC, an investor and the general contractor for the
Beachside Avenue project.

The Porters, Johnson and Pratley formed a limited
liability company, One Country, LLC, in furtherance of
their plans to purchase and to redevelop the 1 Country
Road property. Pursuant to the company’s operating
agreement, the Porters invested $200,000 through their
jointly owned limited liability company, Iboport, LLC.
Johnson and Pratley each invested $50,000. All of the
parties understood that mortgage financing and addi-
tional equity investments of at least $200,000 were
required in order to purchase the property and to com-
plete the renovations.

Connecticut Community Bank, N.A., doing business
as The Greenwich Bank & Trust Company (bank),
agreed to provide the financing for the project. Although
the bank considered the financing to be one transaction,
there were two separate notes and mortgages executed
by One Country, LLC, in connection with the acquisition
and construction loans. The commercial note for the
acquisition of the property, in the amount of $1,080,000,
was signed on March 7, 2005. The note was secured by
a commercial mortgage on the property. As additional
security, the plaintiff, as the sole guarantor, uncondi-
tionally guaranteed the payment of the acquisition loan
by One Country, LLC. Because Johnson and Pratley
already had signed guarantees to the bank in connection
with the Beachside Avenue project, the bank was
unwilling to rely on their guarantees of the acquisition



and construction loans to One Country, LLC.

By the end of 2005, the Porters’ personal relationship
had deteriorated and divorce proceedings had com-
menced. The note for the $1,000,000 construction loan
to One Country, LLC, was signed on February 9, 2006.
Sometime after the execution of the acquisition loan
documents, but before the construction loan closing,
the plaintiff forwarded what he termed ‘‘backstop’’ guar-
antee agreements to Jennifer Porter, Johnson and Prat-
ley.4 The plaintiff, an attorney employed as corporate
in-house counsel, drafted the guarantees. He indicated
that he would not sign the personal guarantee for the
construction loan to One Country, LLC, unless Jennifer
Porter, Johnson and Pratley signed guarantees that pro-
vided protection to him in the event he was required
to honor either of his personal guarantees to the bank.
The three backstop guarantees were signed before the
plaintiff signed his second personal guarantee to the
bank at the construction loan closing.

Despite the bank financing and an additional $200,000
in contributions raised through the admittance of four
new members to the company, One Country, LLC,
exhausted all of its capital in 2007, and was unable to
complete the renovations to the property. In 2008, after
One Country, LLC, ceased making payments to the
bank, the bank commenced foreclosure proceedings
against the company and the plaintiff, as guarantor. The
court rendered a judgment of strict foreclosure, and
the bank then sought a deficiency judgment against the
plaintiff. The bank and the plaintiff resolved the matter
by entering into a settlement agreement, in which the
bank agreed to withdraw its motion for a deficiency
judgment upon the plaintiff’s payment of $300,000. The
plaintiff paid $300,000 to the bank and commenced the
present action against the defendants to enforce the
backstop guarantees.

A court trial was held on several days in July, 2010.
More than forty exhibits were submitted as evidence,
including copies of the plaintiff’s personal guarantees
to the bank, the backstop guarantees signed by the
defendants and the settlement agreement between the
plaintiff and the bank. One of the plaintiff’s witnesses,
Steven Glaser, was a certified public accountant who
had prepared tax returns for the plaintiff, Iboport, LLC,
and One Country, LLC, for 2008 and 2009. He testified
that the plaintiff made the $300,000 settlement payment
to the bank, and then he indicated how that payment
was treated for tax purposes. Basically, the plaintiff’s
payment to the bank was characterized as an additional
capital contribution to Iboport, LLC, the jointly owned
limited liability company through which he acquired his
interest in One Country, LLC. The plaintiff consequently
claimed his 50 percent share of a pass-through loss on
his personal tax return. Glaser testified that the tax
benefit would have to be adjusted if the plaintiff were



to be reimbursed by the other members of One Country,
LLC, for the loan deficiency.5

The parties filed posttrial briefs with the court. In its
memorandum of decision issued September 23, 2010,
the court discussed the respective positions of the par-
ties. The court then determined that ‘‘the intent of the
[backstop] guarantees is clear—if the plaintiff was obli-
gated to make payments to the [b]ank under his per-
sonal guarantee and One Country, LLC, thereby became
indebted to the plaintiff, the defendants would be obli-
gated to make payment to the plaintiff to discharge
One Country, LLC’s debt to the plaintiff.’’ Furthermore,
despite the defendants’ arguments to the contrary, the
court found that the plaintiff’s execution of his personal
guarantee to the bank in connection with the construc-
tion loan was sufficient consideration to support each
of the defendants’ backstop guarantees. Nevertheless,
the court determined that the plaintiff’s tax treatment
of his $300,000 settlement payment to the bank pre-
cluded his recovery under the backstop guarantees:
‘‘The plaintiff’s election to contribute the obligations
owed to him by One Country, LLC, to Iboport, LLC, and
that entity’s subsequent decision to convert that debt
to equity precludes the court from finding that either
the plaintiff or Iboport, LLC, suffered a loss.’’ Accord-
ingly, the court rendered judgment in favor of the defen-
dants. This appeal followed.

The plaintiff’s claim on appeal is that because the
backstop guarantees signed by the defendants were
absolute and unconditional and waived all defenses,
the court improperly declined to enforce those guaran-
tees on the ground that the plaintiff characterized his
loss to the bank as an increase in his capital contribution
to Iboport, LLC, for accounting purposes. We agree.

We begin with the applicable standard of review. ‘‘To
the extent that the trial court has made findings of fact,
our review is limited to deciding whether such findings
were clearly erroneous. When, however, the trial court
draws conclusions of law, our review is plenary and
we must decide whether its conclusions are legally and
logically correct and find support in the facts that
appear in the record.’’ (Internal quotation marks omit-
ted.) 73-75 Main Avenue, LLC v. PP Door Enterprise,
Inc., 120 Conn. App. 150, 164, 991 A.2d 650 (2010).

‘‘A guarantee, similar to a suretyship, is a contract,
in which a party, sometimes referred to as a secondary
obligor, contracts to fulfill an obligation upon the
default of the principal obligor.’’ (Internal quotation
marks omitted.) Id., 165. We therefore look to the
express terms of the backstop guarantee agreements
between the plaintiff and the defendants to interpret
the contractual provisions. Each defendant in his
respective guarantee agreement is identified as the
guarantor. The guarantee is ‘‘to and in favor of Scott
Porter,’’ who is also referred to as ‘‘SDP.’’ The stated



consideration is to induce the plaintiff to execute a
personal guarantee to the bank in connection with loans
(underlying transactions) to One Country, LLC, which
is identified as the debtor. The relevant provisions of
the guarantee agreements are as follows.

Paragraph one of the guarantee agreements provides:
‘‘GUARANTOR, as primary obligor and not merely as
surety, hereby absolutely, unconditionally and irrevoca-
bly guarantees to SDP the complete and punctual (i)
payment in full when due, whether at scheduled pay-
ment, prepayment, stated maturity, acceleration,
demand or otherwise, of any and all present and future
obligations of DEBTOR to SDP arising from the Under-
lying Transactions, whether of principal, interest, over-
due interest, fees, expenses, indemnities and other
amounts and (ii) performance by DEBTOR of all other
obligations and covenants under the Underlying Trans-
actions (collectively, the ‘Guaranteed Obligations’).
This Guaranty is a continuing guaranty of payment and
performance and not only of collection and shall be
valid and enforceable until all Guaranteed Obligations
and all other obligations have been indefeasibly paid
in full and completely performed.’’

Paragraph 3 of the guarantee agreements provides
in relevant part: ‘‘GUARANTOR HEREBY EXPRESSLY
WAIVES: (i) any defense arising by reason of the inca-
pacity, lack of authority or any disability of DEBTOR
or the invalidity or unenforceability of any of the Under-
lying Transactions [or] Guaranteed Obligations . . . in
whole or in part; (ii) notice of any Underlying Transac-
tions or of the performance thereunder; (iii) notice of
acceptance of this Guaranty by SDP; (iv) presentment,
demand, notice of dishonor or default, protest of every
kind, notice of protest, notice of non-payment or other
default with respect to the Guaranteed Obligations and
all other notices whatsoever; (v) diligence on the part
of SDP in the collection of the Guaranteed Obligations
or any security with respect thereto; (vi) the occurrence
of any other condition precedent to which GUARAN-
TOR might otherwise be entitled; (vii) to the fullest
extent permitted by law, any defenses or benefits that
may be derived from or afforded by law which limit
the liability of or exonerate guarantors, or which may
conflict with the terms of this Guaranty; (viii) the exis-
tence of any dispute with respect to any default by
DEBTOR; (ix) notice of assignment of this Guaranty
by SDP . . . .’’ (Emphasis added.)

Paragraph 4 of the guarantee agreements provides
in relevant part: ‘‘Without notice to GUARANTOR and
without in any way affecting the liability of GUARAN-
TOR hereunder, SDP shall have the right, at any time
and from time to time, to: (i) make, amend, supplement,
or modify with DEBTOR any Underlying Transaction
. . . and/or extend credit to DEBTOR with regard
thereto; (ii) extend or otherwise alter the terms of pay-



ment or amount of the Guaranteed Obligations and
grant such other indulgences to DEBTOR as SDP deems
proper; (iii) surrender, release, modify or dispose of
any other security SDP now has or may hereafter have
with respect to the Guaranteed Obligations; (iv) request
and accept other guaranties of the Guaranteed Obliga-
tions . . . . The obligations of GUARANTOR shall not
be discharged or otherwise affected by any settlement,
waiver, release or variation as to any payment or other
obligation due from DEBTOR to SDP . . . .’’ (Empha-
sis added.)

Finally, paragraph 13 (e) of the guarantee agreements
provides: ‘‘GUARANTOR acknowledges and agrees that
this Guaranty shall not be construed in favor of GUAR-
ANTOR based upon the allegation that SDP drafted (or
is deemed to have drafted) this Guaranty.’’

The express language in the defendants’ backstop
guarantee agreements is plain and broad, providing
absolute and unconditional protection to the plaintiff
in the event of a default by One Country, LLC, in the
performance of its obligations to the bank in connection
with the acquisition and construction loans for 1 Coun-
try Road in Westport. The defendants contractually
agreed to reimburse the plaintiff for any payments he
made to the bank resulting from a default by One Coun-
try, LLC. When the plaintiff paid $300,000 to the bank in
settlement of its deficiency claims against One Country,
LLC, for which the plaintiff was liable under his per-
sonal guarantee to the bank, One Country, LLC, became
indebted to the plaintiff and the defendants then
became liable to the plaintiff under the terms of their
backstop guarantee agreements.6 Furthermore, the
defendants contractually agreed to waive all defenses
to the fullest extent permitted by law. ‘‘While a determi-
nation about a party’s intent to waive his rights ordi-
narily poses a question of fact, clear and definitive
contract language can establish waiver as a matter of
law.’’ Connecticut National Bank v. Douglas, 221 Conn.
530, 545, 606 A.2d 684 (1992).

Significantly, in this appeal, the defendants have not
challenged the trial court’s factual finding that there
was sufficient consideration for the execution of the
backstop guarantee agreements. Moreover, they have
not taken issue with the breadth of the guarantees, and
they have not argued that they signed the guarantees
without understanding their contents. Instead, they
argue that the plaintiff, as a result of the tax treatment
of his $300,000 settlement payment to the bank, failed
to prove that One Country, LLC, owed him a debt. They
maintain that whatever rights the plaintiff may have
had with respect to that payment were extinguished
and belonged instead to Iboport, LLC.

We conclude that the plaintiff’s tax treatment of the
debt owed by One Country, LLC, to him is irrelevant
to the issue of whether the plaintiff is entitled to reim-



bursement from the defendants under the express terms
of the backstop guarantee agreements. The defendants
do not dispute that One Country, LLC, was indebted to
the plaintiff at the time he made the $300,000 settlement
payment to the bank, but, rather, they maintain that
the debt somehow was extinguished by virtue of the
plaintiff’s tax treatment of that transaction. This reason-
ing is flawed for several reasons.

The backstop guarantee agreements are absolute and
unconditional. The defendants waived all defenses to
the fullest extent of the law. The guarantee agreements
do not provide that the defendants’ liability would be
affected by the plaintiff’s treatment of the debt for tax
or accounting purposes. Simply put, the defendants are
bound by the contractual provisions to which they
agreed.

Further, as Glaser testified, if the plaintiff success-
fully recouped some of the payment he made to the
bank, he and Iboport, LLC, would have to report that
income and to make a tax adjustment for the tax benefit
received in 2008.

Finally, under the circumstances of this case, the tax
treatment of the plaintiff’s payment is irrelevant to the
fact that he suffered a loss when he paid $300,000 to
the bank as a result of One Country, LLC’s default and
that the defendants expressly agreed to reimburse him
under those stated circumstances. There is no Connecti-
cut case law directly addressing the effect, if any, of
tax benefits taken by an individual or entity seeking to
enforce the underlying liability of guarantors who have
executed written guarantee agreements.7 The defen-
dants have not provided any case law to support their
positions, and logic dictates that treatment for tax or
accounting purposes should not release them as guaran-
tors from liability when they signed the absolute and
unconditional guarantees at issue in this case.

The judgment is reversed and the case is remanded
with direction to render judgment for the plaintiff.

In this opinion GRUENDEL, J., concurred.
1 Although One Country, LLC, originally was a plaintiff in this case, it

withdrew its claims before trial and is not a party to the present appeal.
We therefore refer in this opinion to Scott Porter as the plaintiff.

2 This action was brought against Johnson, Pratley, Jennifer G. Porter and
The Pratley Company, LLC. The plaintiff withdrew his complaint as to
Jennifer G. Porter and The Pratley Company, LLC, at trial, thereby leaving
Johnson and Pratley as the only remaining defendants. We refer in this
opinion to Johnson and Pratley as the defendants and individually by name
where appropriate.

3 Hereinafter, we refer to the plaintiff and Jennifer Porter collectively as
the Porters where appropriate.

4 The plaintiff testified that, prior to the March 7, 2005 acquisition loan
closing, he told the defendants that he demanded backstop guarantee
agreements. The defendants claimed that the issue was not discussed until
the fall of 2005.

5 In Glaser’s memorandum explaining the methodology used in preparation
of the relevant tax returns, which was admitted as an exhibit at trial, he
stated: ‘‘Please note that if any of the other [m]embers of One Country,
LLC that are sub-guarantors on the loan reimburse Iboport (SP) for their



respective share of the loan deficiency the amount will have to be reported
by Iboport (SP) as income or the payment made by the sub-guarantor will
have to be reduced by the tax benefit Iboport (SP) received in 2008.’’

6 The trial court likewise reached this determination in its memorandum
of decision: ‘‘[T]he intent of the [backstop] guarantees is clear—if the plaintiff
was obligated to make payments to the [b]ank under his personal guarantee
and One Country, LLC, thereby became indebted to the plaintiff, the defen-
dants would be obligated to make payment to the plaintiff to discharge One
Country, LLC’s debt to the plaintiff.’’

7 There is case law in other jurisdictions, which, although not directly on
point, contains language in line with our determination in the present case.
See, e.g., Bragman v. Commonwealth Land Title Ins. Co., 421 F. Sup. 99,
103 n.9 (E.D. Pa. 1976) (‘‘We find plaintiff’s income tax treatment of his
payment irrelevant. What may be an expense for purposes of income tax
may also be a loss within the meaning of an insurance contract, and unfortu-
nately for defendant, we are interpreting an insurance contract.’’); H.J.
Baker & Bro., Inc. v. Orgonics, Inc., 554 A.2d 196, 203 (R.I. 1989) (‘‘[b]ecause
plaintiff was not precluded from taking the bad-debt deduction [on its 1984
tax return] and simultaneously continuing efforts to collect the debt, any
evidence of the deduction was irrelevant and properly excluded’’); Wichita
Federal Savings & Loan Assn. v. Black, 245 Kan. 523, 537, 781 P.2d 707 (1989)
(‘‘[n]one of [the] cases [cited by the defendant] stand for the proposition that
a suit for recovery of losses is barred by a prior claim of the losses on a
tax return’’).


