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Opinion

BORDEN, J. The principal issue in these consolidated
appeals and this cross appeal is whether, in the underly-
ing condemnation proceeding, the trial court improp-



erly excluded, as a matter of law, evidence and
testimony regarding the environmental contamination
and remediation costs associated with the condemned
property. The plaintiffs, the Northeast Ct. Economic
Alliance, Inc. (Northeast), and the town of Windham
(town),! appeal® from the judgment of the trial court,
which reassessed the award of damages for the taking
by eminent domain of the real property of the named
defendant, ATC Partnership.® In their appeal, the plain-
tiffs claim that the trial court, in its valuation of the
taken property, improperly excluded, as a matter of
law, evidence of environmental contamination and
remediation costs.* In its cross appeal, the defendant
claims that the trial court improperly denied its request
for an evidentiary hearing regarding the appropriate
rate of interest to be allowed on the amount of compen-
sation awarded, granting instead interest only at the
default statutory rate pursuant to General Statutes § 37-
3c.’> We conclude that evidence of environmental con-
tamination and remediation costs may not be excluded,
as a matter of law, from a condemnation proceeding.
Accordingly, we reverse the judgment of the trial court.

The trial court found the following facts. The defen-
dant was the owner of a parcel of real property in the
town, occupying approximately forty acres. The parcel
previously was owned by the American Thread Com-
pany (American Thread), which used the complex until
1985 as a textile mill in the manufacture of thread, yarn
and string products. In 1985, American Thread ceased
its manufacturing operations and sold the parcel to
Eastern Connecticut Industrial Park Associates (East-
ern). Prior to that conveyance, a release of hazardous
waste had occurred at the complex, and the transferor,
American Thread, filed a so-called “Form III” pursuant
to the Connecticut Transfer Act; General Statutes
8§ 22a-134 through 22a-134d; in which it certified that
it would remediate the hazardous waste discharge as
required by, and subject to the approval of, the depart-
ment of environmental protection. In 1987, Eastern sold
the parcel to the defendant for $2.7 million. During
the time that the defendant owned the complex, no
manufacturing activity took place there.

For several years prior to the taking in 1994, the
plaintiffs and the defendant had been actively involved
in a nonadversarial effort to obtain governmental fund-
ing for the rehabilitation and redevelopment of the prop-
erty pursuant to the Economic Development and
Manufacturing Assistance Act of 1990; General Statutes
88 32-220 through 32-234. In December, 1993, this effort
culminated in the publication and submission to the
department of economic and community development
of a lengthy, comprehensive economic development
plan entitled “Windham Mills and Windham State Heri-
tage Park Master Action Plan.” Prior to the taking in
1994, the plaintiffs possessed detailed information
about the environmental condition of the complex



based upon the assessments made by two environmen-
tal consulting firms in October, 1993, and June, 1994,
whose reports were a matter of public record, and were
available to all of the parties involved well before the
negotiations between them for the voluntary acquisition
of the property had broken down.

The trial court found the following additional facts
that relate specifically to the condition of the complex
at the time of the condemnation by Northeast in 1994.
The trial court found that the condition of the buildings
on the complex “ranged in general from poor to good
[and that the] extent of damages caused by leaks was
[in some instances] quite extensive, involving multiple
structural components over large areas . . . .” (Inter-
nal quotation marks omitted.) In addition, one of the
buildings, commonly referred to as Mill 4, showed
“advanced signs of deterioration, including collapsing
walls, leaking roofs, buckling floors and vegetation and
trees in the interior of the building protruding through
the roof . . . .” (Internal quotation marks omitted.) In
its determination of just compensation, and consistent
with its ruling on the defendant’s motion in limine,
however, the trial court did not take into account evi-
dence of the environmental contamination and remedia-
tion costs related to the property.

In August, 1994, Northeast, acting on behalf of the
town,® filed a statement of compensation in the amount
of $1 in connection with the taking of the complex. In
September, 1994, Northeast filed a return of notice and
deposited $1 with the clerk of the Superior Court pursu-
ant to General Statutes § 8-130.” Thereafter, the defen-
dant applied, pursuant to General Statutes (Rev. to
1993) § 8-132,8 for review of the statement of compen-
sation.

After the taking, the town, as the transferee, executed
a Form Ill certification, which stated that the defendant,
as the transferor, was “ ‘unable to submit a negative
declaration [because the] property was taken by emi-
nent domain, involuntarily.”” In November, 1994, the
town transferred the property by quitclaim deed to
Windham Mills Development Corporation (Windham
Mills), a private nongovernmental corporation. The
Form IlI certification by Windham Mills stated that a
negative declaration could not be provided by the town
because it had “‘acquired the property by eminent
domain as part of [a] regional redevelopment plan sup-
ported by the State of Connecticut [and that a] site
investigation is currently being performed.’” After it
acquired the property, Windham Mills demolished sev-
eral of the buildings in the complex, and thereafter
engaged in the management of various substances,
including asbestos, lead and polychlorinated biphenyls
(PCBs), as well as petroleum contamination, which had
been identified and reported by the environmental con-
sulting firms that had been retained by the plaintiffs.



It is undisputed that there was environmental con-
tamination on the property on the date of the taking.
Prior to the commencement of trial, however, the defen-
dant filed a motion in limine to preclude the introduc-
tion of evidence and testimony regarding environmental
contamination or remediation costs related to the com-
plex. The town subsequently made an evidentiary offer
of proof, which Northeast adopted, with respect to the
evidence that the plaintiffs intended to offer regarding
the condition of the property at the time of the taking.
The offer stated that the plaintiffs would put on evi-
dence of “[t]he presence of asbestos containing material
(ACM) and the conditions of these materials. This offer
[would] include evidence that: (1) there were approxi-
mately 35,000 linear feet of ACM mostly in the form of
pipe and duct insulation used in the construction of
the buildings and other improvements, the condition of
which was in extremely bad shape, eroding and decom-
posing, and had dropped and was dropping into . . .
piles on the floors, throughout the interior of the build-
ings, especially basements; (2) the ACM was friable,
airborne and in a state whereby it would become air-
borne by disturbances including walking and air move-
ment; (3) the ACM had to be abated, contained or
removed according to applicable health and other codes
before the buildings (i) could be used or occupied; (ii)
could be rehabilitated; (iii) could be demolished; and
(4) the abating, containing, removing and disposing of
the ACM represents costs in rehabilitating the struc-
tures, and the estimates of the said abatement, were it
done according to the applicable codes, known at the
time of the taking.”

The offer also stated that the plaintiffs would intro-
duce evidence of the “[p]resence of lead-containing
materials, like lead paint, and the conditions of those
materials.” The offer would “include evidence that: (1)
throughout the buildings there were tens of thousands
of square feet of wall, ceiling and floor space that had
lead-based and/or lead-containing paint that crumbled,
peeled and otherwise deteriorate[d], in many places
having dropped into piles of dust and peelings on the
floors and along the walls; (2) these materials had
decomposed, in open, accessible areas, and in a state
whereby they would become airborne by disturbances
including walking and air movement; (3) these materials
had to be abated, contained, removed or disposed
according to applicable health and other codes before
the buildings (i) could be used or occupied; (ii) could
be rehabilitated; (iii) could be demolished; and (4) the
abating, containing, removing and disposing of these
materials represents costs in rehabilitating the struc-
tures, and the estimates of the said abatement, were it
done according to the applicable codes, known at the
time of the taking.”

The offer of proof further stated that the plaintiffs



would introduce evidence of “[s]oil [c]Jontamination by
PCBs and by petroleum substances. This offer will
include evidence that: (1) PCBs were both in equipment
at the facility and in the soils in different areas of the
property as the consequence of leaking transformers,
that required special disposal of the equipment and soil
excavation, backfilling, transportation and disposal at
an approved landfill, and testing, according to applica-
ble statutes, regulations, codes and guidelines . . . (2)
[p]etroleum contamination existed, coming from vari-
ous former on-site sources, and that the conditions
required soil excavation, backfilling, transportation and
disposal at an approved landfill, and testing, according
to applicable statutes, regulations, codes and guidelines
. .. [and] (3) the abating, containing, removing and
disposing of these materials represents costs in rehabili-
tating the structures and in using the grounds, and the
estimates of the said abatement, were it done according
to the applicable codes, known at the time of the tak-
ing.” Finally, the offer stated that the plaintiffs would
introduce evidence of “[t]he potential and/or actual
groundwater contamination. This offer will include evi-
dence that conditions in the soil, along with historical
practices of the former textile manufacturer, required
drilling and monitoring groundwater for certain sub-
stances, according to applicable statutes, regulations,
codes and guidelines, and that the abating, containing,
removing and disposing of these materials represents
costs in rehabilitating the structures and in using the
grounds, and the estimates of the said abatement, were
it done according to the applicable codes, known at
the time of the taking.”

The trial court made a preliminary ruling on the defen-
dant’s motion in limine. This ruling was that: (1) evi-
dence of cost estimates for the remediation of the
environmental contamination, which admittedly
existed at the time of the taking, would be excluded
from the so-called first phase of the condemnation hear-
ing; (2) the parties would proceed to present their evi-
dence, including the testimony of their appraisers, other
witnesses, and documentary evidence, subject to the
evidentiary exclusion; and (3) the trial court would then
make a definitive ruling after reviewing the factual
record and the legal claims made by the parties on the
guestion of whether the plaintiffs’ offer of proof as to the
environmental remediation costs should be permitted
under the circumstances of the case.

The parties proceeded to present their evidence,
beginning in November, 1997. Utilizing the comparable
sales approach, Dean C. Amadon, the real estate
appraiser called by Northeast, testified that the value
of the property was $850,000 “free and clear of environ-
mental hazards . . . .” He concluded, however, that
“the market value of the fee-simple estate of the subject
property . . . has no value [because the] cost to cure
the environmental hazards is in excess of our opinion



of the value of the premises as though free and clear
of environmental hazards . . . .” F. Jerome Silverstein,
the valuation expert called by the defendant, relied on
the income approach and testified that the fair market
value of the property was $4,500,000, exclusive of envi-
ronmental concerns and remediation costs. After the
parties had presented their evidence, including the testi-
mony of their appraisers and other witnesses, as well
as documentary evidence subject to the evidentiary
exclusion, the trial court rendered a final ruling granting
the defendant’s motion in limine to preclude the intro-
duction of evidence and testimony regarding environ-
mental contamination or remediation costs related to
the subject property.

Thereafter, because of the divergent valuations pre-
sented by Amadon and Silverstein, the court appointed
Peter R. Marsele as its own valuation expert witness
to determine, subject to the evidentiary exclusion, the
fair market value of the property. Marsele testified that
he rejected the income approach employed by Sil-
verstein because any estimates of the costs of renova-
tions and improvements associated with putting the
property in a rentable condition would be “very specula-
tive . . . .” Instead, Marsele utilized the comparable
sales approach, determined the highest and best use of
the property to be a combination of light industrial,
office and commercial use, and estimated the fair mar-
ket value of the complex to be $1,675,000.°

The trial court subsequently concluded, upon
weighing the opinions of the appraisers and the parties’
claims, that the only appropriate method of valuation
under the circumstances of the present case was the
comparable sales approach employed by Amadon and
Marsele. The court further concluded that Marsele’s
valuation analysis was the more accurate and credible
appraisal. Accordingly, the trial court reassessed the
damages and rendered judgment awarding the defen-
dant $1,675,000 as just compensation for the taking of
its property. The trial court subsequently denied the
town’s motion to open the judgment. The trial court
also denied the defendant’s motion to present evidence
as to the rate of interest to be included in the judgment
of compensation. These consolidated appeals and this
cross appeal followed.

During the pendency of these appeals and this cross
appeal, the legislature amended General Statutes (Rev.
to 1999) § 8-132 to require: (1) the report of the referee
to “take into account any evidence relevant to the fair
market value of the property, including evidence of
environmental condition and required environmental
remediation”; and (2) the referee to “make a separate
finding for remediation costs and the property owner
shall be entitled to a setoff of such costs in any pending
or subsequent action to recover remediation costs for
the property.” Public Acts 2000, No. 00-89 (P.A. 00-89).%°



Consequently, preceding oral argument before this
court and pursuant to a motion filed by the town, we
ordered the parties to file supplemental briefs on the
effect of P.A. 00-89 on the present appeals. Because we
conclude, however, that, under traditional constitu-
tional principles of just compensation, evidence of envi-
ronmental contamination and remediation costs may
not be excluded, as a matter of law, from a condemna-
tion proceeding, we need not consider whether P.A. 00-
89 was intended to apply retroactively.

Before reaching the plaintiffs’ dispositive claim on
appeal, we briefly address the applicable standard of
review. “The scope of our appellate review depends
upon the proper characterization of the rulings made
by the trial court. To the extent that the trial court has
made findings of fact, our review is limited to deciding
whether such findings were clearly erroneous. When,
however, the trial court draws conclusions of law, our
review is plenary and we must decide whether its con-
clusions are legally and logically correct and find sup-
port in the facts that appear in the record. . . . Torres
v. Waterbury, 249 Conn. 110, 118-19, 733 A.2d 817
(1999).” (Internal quotation marks omitted.) Olson v.
Accessory Controls & Equipment Corp., 254 Conn. 145,
156, 757 A.2d 14 (2000). None of the parties has chal-
lenged the factual findings of the trial court. Our task,
therefore, is to decide whether, based on those factual
findings, the trial court’s conclusions of law are legally
and logically correct.

Because it is dispositive of these appeals, we first
consider the plaintiffs’ claim that the trial court improp-
erly excluded, as a matter of law, evidence of environ-
mental contamination and remediation costs related to
the taken property. Specifically, the plaintiffs and the
amici argue that, by excluding such evidence, the trial
court improperly applied the usual standard established
for calculating just compensation, namely, fair market
value. The defendant counters that the admissibility of
such evidence fails to recognize the mutually indepen-
dent nature of the law of eminent domain and environ-
mental law, and compromises their different purposes
and attendant rights and defenses. We agree with the
plaintiffs.

We begin our analysis of this claim by setting forth
the general, well established principles that govern the
taking of real property by eminent domain. The fifth
amendment to the United States constitution, as applied
to the states through the due process clause of the
fourteenth amendment; Webb’s Fabulous Pharmacies,
Inc. v. Beckwith, 449 U.S. 155, 160, 101 S. Ct. 446, 66
L. Ed. 2d 358 (1980); provides that “private property
[shall not] be taken for public use, without just compen-
sation.” U.S. Const., amend. V. Article first, § 11, of the
Connecticut constitution similarly provides that “[t]he
property of no person shall be taken for public use,



without just compensation therefor.” This constitu-
tional principle is well reflected throughout the General
Statutes and our case law. See, e.g., Minicucci v. Com-
missioner of Transportation, 211 Conn. 382, 384, 559
A.2d 216 (1989) (“[t]he owner of land taken by condem-
nation is entitled to be paid just compensation” [internal
quotation marks omitted]). “[T]he question of what is
just compensation is an equitable one rather than a
strictly legal or technical one. The paramount law
intends that the condemnee shall be put in as good
condition pecuniarily by just compensation as he would
have been in had the property not been taken. Colaluca
v. lves, [150 Conn. 521, 530, 191 A.2d 340 (1963)].” (Inter-
nal quotation marks omitted.) Alemany v. Commis-
sioner of Transportation, 215 Conn. 437, 444, 576 A.2d
503 (1990); see also Commissioner of Transportation
v. Towpath Associates, 255 Conn. 529, 540, 767 A.2d
1169 (2001).

We have stated repeatedly that “[t]he amount that
constitutes just compensation is the market value of
the condemned property when put to its highest and
best use at the time of the taking. Minicucci v. Commis-
sioner of Transportation, [supra, 211 Conn. 384]; Cap-
piello v. Commissioner of Transportation, 203 Conn.
675, 681, 525 A.2d 1348 (1987); Budney v. lves, 156
Conn. 83, 88, 239 A.2d 482 (1968). In determining market
value, it is proper to consider all those elements which
an owner or a prospective purchaser could reasonably
urge as affecting the fair price of theland . . . . Budney
v. lves, [supra, 88]. Greene v. Burns, 221 Conn. 736,
745, 607 A.2d 402 (1992). The fair market value is the
price that a willing buyer would pay a willing seller
based on the highest and best possible use of the land
assuming, of course, that a market exists for such opti-
mum use. Mazzola v. Commissioner, 175 Conn. 576,
581-82, 402 A.2d 786 (1978). Minicucci v. Commis-
sioner of Transportation, supra, 384. The highest and
best use concept, chiefly employed as a starting point
in estimating the value of real estate by appraisers, has
to do with the use which will most likely produce the
highest market value, greatest financial return, or the
most profit from the use of a particular piece of real
estate. State National Bank v. Planning & Zoning Com-
mission, 156 Conn. 99, 101, 239 A.2d 528 (1968).” (Inter-
nal quotation marks omitted.) Robinson v. Westport,
222 Conn. 402, 405-406, 610 A.2d 611 (1992). “‘In
determining its highest and best use, the trial referee
must consider whether there was a reasonable probabil-
ity’ ” that the subject property would be put to that use
in the reasonably near future, and what effect such a
prospective use may have had on the property’s market
value at the time of the taking. Id., 406; see also Greene
v. Burns, supra, 748 (“[t]he questions of the highest and
best use of property and of the reasonable probability of
a [future change affecting value] . . . are questions of
fact for the trier”).



“[Blecause each parcel of real property is in some
ways unique, trial courts must be afforded substantial
discretion in choosing the most appropriate method of
determining the value of a taken property. D’Addario
v. Commissioner of Transportation, 180 Conn. 355,
365, 429 A.2d 890 (1980); Slavitt v. lves, 163 Conn. 198,
209, 303 A.2d 13 (1972); Moss v. New Haven Redevelop-
ment Agency, 146 Conn. 421, 425-26, 151 A.2d 693
(1959).” French v. Clinton, 215 Conn. 197, 200-201, 575
A.2d 686 (1990). “In condemnation hearings, the state
referee sitting as a court [of] appeals . . . is more than
just a trier of fact or an arbitrator of differing opinions
of witnesses. He is charged by the General Statutes and
the decisions of this court with the duty of making an
independent determination of value and fair compensa-
tion in the light of all the circumstances, the evidence,
his general knowledge and his viewing of the premises.
Birnbaumv. lves, 163 Conn. 12, 21, 301 A.2d 262 (1972);
see also Minicucci v. Commissioner of Transporta-
tion, [supra, 211 Conn. 388]." (Internal quotation
marks omitted.) Eichman v. J & J Building Co., 216
Conn. 443, 453, 582 A.2d 182 (1990).

In considering this issue of first impression in our
state,”? we recognize that there is a split of authority
as to the admissibility of evidence of environmental
contamination and remediation costs. We note that a
majority of the jurisdictions that have considered the
issue have concluded that such evidence is admissible.
7A P. Nichols, Eminent Domain (3d Ed. Rev. 2000, P.
Rohan & M. Reskin eds.) § 13B.03 [3] [a], p. 13B-94. We
perceive two approaches that have emerged from the
analyses of those courts that favor inclusion of evidence
of environmental contamination and remediation costs.

The first line of reasoning—the broader of the
approaches—reaches the general conclusion that, as a
factor affecting the fair market value of the property,
evidence of environmental contamination and remedia-
tion costs is admissible. See Redevelopment Agency v.
Thrifty Oil Co., 4 Cal. App. 4th 469, 474 n.9, 5 Cal. Rptr.
2d 687 (1992) (“[a]s a characteristic of the property
which would affect its value, the remediation issue was
properly before the trier of fact”); Olathe v. Stott, 253
Kan. 687, 689-90, 861 P.2d 1287 (1993) (Kansas Storage
Tank Act does not preempt General Statutes regarding
eminent domain; thus, contamination evidence, which
“necessarily affects the market value of real property,”
is admissible in eminent domain proceedings, purpose
of which is “to determine the fair market value of the
property taken”); State v. Brandon, 898 S.W.2d 224, 225
(Tenn. App. 1994) (“evidence of . . . contamination
and the cost of remedying it were relevant in determin-
ing the fair market value of the property in question”).

The second line of reasoning—the narrower
approach—permits the admissibility of contamination
evidence if there is a “sufficient factual predicate upon



which to conclude that the contamination” affected
market value. Finkelstein v. Dept. of Transportation,
656 So. 2d 921, 922 (Fla. 1995). In Finkelstein, the Flor-
ida department of transportation condemned a parcel
of property owned by the petitioners in that appeal.
Prior to the taking, one of the petitioners discovered
petroleum groundwater contamination and reported
the contamination to the Florida department of environ-
mental regulation (department), which determined that
the property was eligible under a state program that
ensured reimbursement of the remediation costs
incurred by the property owners. Id., 923. At the time
of the taking, the property was in the process of being
cleaned. Id., 925. Prior to the valuation trial, the depart-
ment filed a motion in limine seeking to put into evi-
dence that, at the time of the taking, the property was
contaminated with petroleum hydrocarbon. Id., 923.
The department contended that its proffered evidence
would have established: (1) the fact of the contamina-
tion on the date of valuation and the extent of the
contamination; (2) the amount of the remediation costs;
(3) that “[b]uyers, sellers, and lending institutions rou-
tinely request contamination assessments of real prop-
erty”; (4) that lending institutions are reluctant to
finance contaminated property or obtain such property
in default; and (5) that “[i]ncreased costs related to
procurement of contamination assessments, restric-
tions on use, and the ‘stigma of contamination’ affect
the marketability and desirability of the property and
would have a negative impact on the value of the subject
property of at least twenty to twenty-five percent.” Id.
The trial court denied the department’s motion in limine
and its proffered evidence, concluding that, because
the remediation costs were being reimbursed, the fact
of contamination was not relevant. Id. On appeal, the
Florida Supreme Court held that “evidence of contami-
nation is relevant and admissible on the issue of market
value in a valuation trial if there is a sufficient factual
predicate upon which to conclude that the contamina-
tion does affect the market value of the property taken.”
Id., 922. On the basis of that general framework, the
court first concluded that, under the circumstances of
that case, namely, where the property was being
cleaned at the time of the taking and there was a pro-
gram in place to reimburse the owners for the remedia-
tion costs; id., 924; evidence of remediation costs was
not relevant to the valuation of the property because,
the court reasoned, “the property should be valued as
if the cleaning of the property had been successfully
completed at the time of the taking.” Id., 925. With
respect to whether evidence of contamination stigma
was admissible for the purpose of showing the effect,
if any, on the fair market value of the property, however,
the court remanded the case to the trial court for a
determination as to whether an “adequate factual predi-
cate” had been established to permit the admissibility
of such evidence. Id.



In view of our jurisprudence governing the valuation
of real property taken by eminent domain and the well
reasoned authority from other jurisdictions favoring the
inclusion of contamination and remediation evidence,
we join those courts that have adopted the first
approach just described, and hold that evidence of envi-
ronmental contamination and remediation costs is rele-
vant to the valuation of real property taken by eminent
domain and admissible in a condemnation proceeding
to show the effect, if any, that those factors had on the
fair market value of the property on the date of the
taking.®* We therefore conclude that it was an abuse of
discretion for the trial court to have excluded such
evidence as a matter of law.

As stated previously, just compensation is ordinarily
calculated by determining the fair market value of the
property on the date of the taking. Excluding contami-
nation evidence, as a matter of law, is likely to result
in a fictional property value—a result that is inconsis-
tent with the principles by which just compensation is
calculated. It blinks at reality to say that a willing buyer
would simply ignore the fact of contamination, and its
attendant economic consequences, including specifi-
cally the cost of remediation, in deciding how much to
pay for property. Contamination may affect the market
value of property in a number of other ways. For exam-
ple, the following factors, in addition to the actual costs
of remediation, may make a particular parcel less attrac-
tive to potential purchasers: (1) potential liability under
various environmental statutory schemes; (2) potential
litigation brought by members of the public for damages
relating to the contaminants; (3) stigma to the property
even after full remediation; (4) higher financing costs
charged by lending institutions by virtue of the contami-
nation; and (5) increased regulation. 7A P. Nichols,
supra, § 13B.04 [1] [a], pp. 13B-103 through 13B-107.
That diminished attractiveness would likely affect the
price that a willing buyer would pay for the property.

The following hypothetical situation illustrates one
way in which excluding evidence of environmental con-
tamination and remediation costs may result in a fic-
tional fair market value of the condemned property:
Assume two nearly identical parcels of property, A and
B. Parcel A, which has no environmental contamination,
has a market value of $5 million. Parcel B has contami-
nation and there is credible evidence that, in order to
remediate the contamination on the property, it would
cost $2 million. If considered to be a “clean” property,
parcel B is valued at $5 million. Under the defendant’s
argument, the owners of parcels A and B would each
receive $5 million as just compensation if the parcels
were condemned. Yet, it is a fiction that in an open
market, a willing buyer on the date of the taking, with
all of the information just set forth, would pay $5 million
for the contaminated property when he or she could



pay $5 million for a nearly identical parcel with no
contamination. Put another way, it is likely that, in
negotiating with the seller of parcel B, the purchaser
would insist on some discount from the $5 million value
in order to reflect the contamination. To adopt the
defendant’s rationale would violate the well established
principle that the property owner or condemnee receive
what he or she would have received in an open market.

That is not to say that the admissibility of the costs
of remediation should necessarily result in, or should
necessarily preclude, a dollar-for-dollar reduction in the
market value of the property. Nor is such evidence
determinative. The issue before us is the admissibility
of such evidence. Just as the cost of repair of physical
damage may bear on the fair market value of property
in other legal contexts; see, e.g., Willow Springs Condo-
minium Assn., Inc. v. Seventh BRT Development Corp.,
245 Conn. 1,60 n.53, 717 A.2d 77 (1998) (tort and breach
of contract); Peterson v. Oxford, 189 Conn. 740, 750,
459 A.2d 100 (1983) (nuisance); the cost of remediation
of contamination may bear on the fair market value of
property in the condemnation context. It bears empha-
sis that, in calculating just compensation in a valuation
trial, “a trial court may seek aid in the testimony of
experts, but must ultimately make its own independent
determination of fair compensation . . . on the basis
of all the circumstances bearing upon value.” (Citation
omitted; internal quotation marks omitted.) French v.
Clinton, supra, 215 Conn. 202-203. “Every element
which enters into the market value of property should
be admissible in evidence when relevant and material
. . . .” (Emphasis added.) Campbell v. New Haven, 101
Conn. 173, 184, 125 A. 650 (1924). The weight, however,
to be attributed to evidence of environmental contami-
nation and remediation costs is to be determined by
the trial court as the trier of fact.

In the present case, the trial court, in an interlocutory
ruling, granted the defendant’s motion in limine to pre-
clude the introduction of evidence of environmental
contamination and remediation costs, and ruled that
the parties would proceed to put on their evidence,
subject to the evidentiary exclusion, and that, upon the
completion of that first phase, it would make a final
determination with respect to the defendant’s motion.
Amadon testified that, assuming the subject property
was ‘“clean,” the fair market value of the property was
$850,000. He testified, however, that he did not believe
that that figure represented the actual fair market value
of the property on the date of the taking, but was pre-
cluded from testifying as to what he believed the actual
fair market value of the property to be. After the parties
presented their evidence, the trial court made its final
determination and granted the defendant’s motion in
limine, thereby excluding, as a matter of law, evidence
of environmental contamination and remediation
costs.* Subsequently, Marsele, who was appointed by



the court as an expert appraiser after the trial court had
granted the defendant’s motion in limine, was expressly
ordered by the court not to take into consideration
evidence of environmental contamination and remedia-
tion costs. Although in an eminent domain proceeding,
the trial court is given substantial discretion in
determining what constitutes just compensation, it was
an abuse of discretion to exclude, as a matter of law,
such evidence.

The defendant argues, to the contrary, that the lead-
ing treatise on eminent domain; see 7A P. Nichols,
supra, 8§ 13B; and, specifically, the analysis in chapter
13B thereof, supports the exclusion of contamination
evidence in an eminent domain proceeding. As a prelim-
inary matter, we note that the most recent release of
chapter 13B of the Nichols treatise, dated March, 2000,
does not endorse either the admissibility or the inadmis-
sibility of evidence of environmental contamination and
remediation costs. Id., § 13B.03, pp. 13B-74 through 13B-
102. The defendant relies, however, on several of the
reasons cited by the Nichols treatise, upon which some
courts and commentators have also relied for excluding
contamination evidence in an eminent domain trial.

First, the defendant relies on the proposition that,
because “[e]minent domain actions are directed to the
property itself and not to the personal capacities or
personal characteristics of the owner,” only the in rem
property, and not the in personam liability, should be
valued in eminent domain. Id., § 13B.03 [2] [a], p. 13B-
75. Second, and relatedly, the defendant relies on the
proposition that “[e]Jminent domain and environmental
law are distinct legal fields with different goals.” Id.,
8 13B.03 [2] [b], p. 13B-76. The defendant argues that
admitting such evidence is the functional equivalent
of allocating liability for the contamination under the
environmental statutes without providing the con-
demnee with the environmental scheme’s attendant
defenses and procedural safeguards. See id., pp. 13B-
76 through 13B-77 (blurring distinction between two
fields compromises procedural and substantive due
process and, therefore, goals of those fields should be
addressed in respective proceedings). Specifically, the
defendant argues that admitting such evidence pre-
cludes it from seeking contribution from other responsi-
ble parties. Third, the defendant relies on the
proposition, as cited in the Nichols treatise, that exclu-
sive federal jurisdiction over environmental cost recov-
ery actions under federal law precludes consideration
of federal requirements in a state eminent domain pro-
ceeding. Id., 8 13B.03 [2] [d] and [f], pp. 13B-82 through
13B-83 and p. 13B-85.

Those propositions, however, put “a premium on the
issue of fault, and that is not the issue in an eminent
domain proceeding. The condemnor is acquiring prop-
erty in a given condition, and with a value based on



that condition. How the property got to be that way
and who is responsible has nothing to do with that
determination. To deny the condemnor the right to put
on evidence as to one of the significant determinants
of that condition—and hence value—because it may
not reflect the owner’s degree of responsibility for the
condition misses the point of an eminent domain valua-
tion process. If a condemnor sought to acquire a prop-
erty which had been damaged by the negligence of a
third party (e.g., lateral support, landslides), the con-
demnor would not pay the undamaged value of the
property because the condition was not the owner’s
fault. [R.] McMurry, ‘Treatment of Environmental Con-
tamination in Eminent Domain Cases,’ A.L.1.-A.B.A. 237,
244 (1995).” (Internal quotation marks omitted.) 7A P.
Nichols, supra, p. 13B-75 n.4. Stated another way, per-
mitting the admission of evidence of environmental con-
tamination and remediation costs in an eminent domain
proceeding does not mean that in personam liability is
being allocated in that proceeding. The purpose of the
condemnation hearing is to provide just compensation
for the condemnee. That ordinarily entails, according
to the principles articulated previously, a determination
of what the fair market value of the property was on
the date of the taking. When a parcel of property is
taken, the condemnor receives a parcel in a certain
condition, with a value attached to that parcel in that
condition.

The admissibility of evidence of environmental con-
tamination and remediation costs does not impose, as
the defendant’s argument suggests, a fictional value on
the property by virtue of the personal liabilities of the
condemnee, specifically, the potential liability under
the environmental statutes. Instead, it permits the trier
to take into account the effect, if any, such contamina-
tion and remediation costs had on the property’s fair
market value on the date of the taking. What the con-
demnation proceeding does not do is adjudge the con-
demnee as the party responsible for the contamination
or its cleanup.

Thus, the valuation trial no more allocates liability
under the environmental statutes than it allocates third
party liability in a situation where a parcel of property,
prior to a taking, is damaged by a third party tortfeasor.
The following hypothetical demonstrates this point:
Assume a parcel of property with a building that is
taken by a municipality. Just prior to the date of the
condemnation, there is an airplane crash involving three
airplanes, which collide and destroy the building. In a
tort action, damages would be allocated among the
airlines. Under the defendant’s argument, carried
through to its logical conclusion, the condemnee should
receive the value of the parcel as though the building
had not been destroyed, merely because: (1) the build-
ing’s destruction was not caused by the fault of the
condemnee; and (2) there was a separate proceeding,



with a different purpose from the eminent domain pro-
ceeding, designed to allocate liability. Principles of just
compensation do not require such a conclusion.

Fourth, according to the defendant, permitting evi-
dence of environmental contamination in an eminent
domain proceeding might result in double liability to
the condemnee because the owner might face the same
liability in a subsequent environmental action. 7A P.
Nichols, supra, § 13B.03 [2] [9], pp. 13B-86 through 13B-
87. This argument also assumes too much, namely, that
a remediation action is a certainty. Significantly, in the
present case, a remediation action has never been
brought related to the condemned property.®® This dou-
ble liability theory also brushes aside a fundamental
principle in the law of eminent domain, namely, that
the condemnee should be “put in as good condition
pecuniarily by just compensation as he would have been
in had the property not been taken.” (Internal quotation
marks omitted.) Alemany v. Commissioner of Trans-
portation, supra, 215 Conn. 444. If there is evidence of
environmental contamination and the costs to remedi-
ate that condition, and if an expert appraiser testifies
that such condition and costs had an effect on the fair
market value at the time of the taking, to exclude such
evidence as a matter of law could result in the con-
demnee receiving an inflated and fictional value for
the property.

Furthermore, we are not persuaded by the decisions
of the courts, on which the defendant relies, that have
reached a contrary conclusion. In Aladdin, Inc. v. Black
Hawk County, 562 N.W.2d 608, 615 (lowa 1997), the
Supreme Court of lowa held that, in determining just
compensation in an eminent domain proceeding, reme-
diation costs are not admissible. The court reasoned
that “[i]f . . . the value of the property condemned is
reduced by the estimated cost of cleanup, the land-
owner will not receive just compensation because the
award will be less than full value. In addition, the prop-
erty owner will still have the same legal liability for
cleanup cost as before.” Id. The court further stated
that “[i]f such cleanup costs are admissible and consid-
ered . . . without the procedural safeguards in [the
lowa remediation statute], the procedural due process
rights of the property owner are violated.” Id. In drawing
its conclusion, the court also relied on the potential for
“additional delay and expense,” and the difficulty in
applying the comparable sales methodology. Id., 616.

Similarly, in Dept. of Transportation v. Parr, 259 lll.
App. 3d 602, 602-603, 633 N.E.2d 19 (1994), the Illinois
Appellate Court held that environmental remediation
costs at eminent domain proceedings were inadmissible
in determining the fair market value of the condemned
property because: “(1) environmental remediation
costs, standing alone, have no direct bearing on the
valuation of condemned property; and (2) the admission



of environmental remediation costs into evidence
would violate the due process rights of property owners
under the lllinois [remediation statute].” The court dis-
tinguished evidence of environmental contamination
from evidence of remediation costs, and stated that
such costs were independent of the fair market value
of the property. Id., 605.

We disagree with those decisions, however, for rea-
sons articulated previously, namely, they put a premium
on the issue of fault, which is not the issue in a condem-
nation proceeding. We also disagree with the proposi-
tion that, as the Parr decision suggests, the cost of
remediating environmental contamination on a parcel
of property has no effect on, and is therefore indepen-
dent of, the parcel's fair market value. Furthermore,
the court in Parr stated that remediation costs are mere
evidence of “a condition which may or may not exist.”
Id. The court also noted that the record was unclear
as to whether there was any contamination on the prop-
erty. Id. In the present case, the presence of contamina-
tion was undisputed.

The defendant also contends that permitting the
admission of evidence of environmental contamination
and remediation costs would give the potential of a
windfall to the town, which, according to the defendant,
would receive the benefit of the reduced value of the
property by virtue of the contamination, and subse-
guently may receive a so-called double benefit by bring-
ing a remediation action and recovering the costs to
remediate the property. We note, however, that “[t]he
general rule is that the loss to the owner from the taking,
and not its value to the condemnor, is the measure of the
damages to be awarded in eminent domain proceedings.
Kimball Laundry Co. v. United States, [338 U.S. 1, 13,
69 S. Ct. 1434, 93 L. Ed. 1765 (1949)]; Boston Chamber
of Commerce v. Boston, 217 U.S. 189, 30 S. Ct. 459, 54
L. Ed. 725 (1910). We would approve a deviation from
that principle . . . in a situation where its application
produced an unfair result.” Gray Line Bus Co. v.
Greater Bridgeport Transit District, 188 Conn. 417,
427-28, 449 A.2d 1036 (1982). We are not convinced
that such an unfair result or a windfall to the town has
occurred in the present case, where the town, subse-
guent to the taking, sold the property to Windham Mills
for $1 and has not brought a remediation action.®
Indeed, as the defendant stated at oral argument before
this court, the remediation costs related to the complex,
which have been incurred subsequent to the taking,
have been covered largely by federal and state funds.

Finally, the defendant suggests that evidence of envi-
ronmental contamination and remediation costs should
be inadmissible because the admissibility of such evi-
dence makes the valuation of contaminated properties
too difficult, at least in the absence of evidence of sales
of comparable contaminated properties—evidence



that, according to the defendant, was never presented
by the plaintiffs.}” We conclude, however, that, if the
comparable sales method of valuation is employed, the
fair market value may be arrived at by (1) evidence
of sales of uncontaminated comparable property, (2)
discounted by some factor, not necessarily dollar-for-
dollar, but not necessarily precluding dollar-for-dollar,
in the fact-finding discretion of the court, including the
costs of the remediation.*® To conclude otherwise could
result in a fictional fair market value of the con-
demned property.

The judgment is reversed and the case is remanded
to the trial court for a new trial.

In this opinion KATZ and PALMER, Js., concurred.

* Although Chief Justice McDonald reached the mandatory age of retire-
ment before the date that this opinion was officially released, his continued
participation on this panel is authorized by General Statutes § 51-198 (c).
The listing of justices reflects their seniority status on this court as of the
date of oral argument.

! Although the record reveals inconsistencies as to whether the town was
acting in the capacity of a plaintiff or a defendant in the proceedings below,
for the sake of clarity, references throughout this opinion to the plaintiffs
are to Northeast and the town.

2The plaintiffs appealed and the named defendant cross appealed from
the judgment of the trial court to the Appellate Court, and we transferred
the appeals to this court pursuant to Practice Book § 65-2 and General
Statutes § 51-199 (c). We subsequently granted the motion of the named
defendant to consolidate the appeals.

2 Other defendants named in this action, who failed to file appearances, are
the city of Willimantic, the state of Connecticut, American Thread Company,
Walter C. Goettlich, Laura C. Goettlich, Keith J. Nasin, Mark E. Nasin,
Southern New England Telephone Company, Summit Hydropower, Willi-
mantic Power Corporation, Eastern Connecticut Industrial Park Associates,
Lloyd’'s Bank PIC, Farmington Valley Construction, Inc., Tobacco Valley
Sanitation Service Company, Willimantic Lumber and Coal Company, Willi-
mantic Hydro Company, Inc., and Baybank Boston NA. The remaining defen-
dants, Connecticut Light and Power Company, the Daiwa Bank, Ltd., and
Michael Rosenberg, as assignee of Daiwa Bank, are not involved in this
appeal. Therefore, references herein to the defendant are to the named
defendant only.

4 The plaintiffs also claim that the trial court improperly: (1) excluded
evidence of the actual conditions of the property and the reasonable costs
of rehabilitation associated therewith; (2) limited the plaintiffs’ ability to
cross-examine the appraisers on their assumptions that the property was
clean; (3) excluded evidence that the defendant received, by using evidence
in the economic development plan and the consulting reports prepared by
or on behalf of the plaintiffs, a forgiveness of more than $1.5 million in debt
from Daiwa Bank, the first mortgagee; (4) failed to conduct a hearing in
order to determine the admissibility, under State v. Porter, 241 Conn. 57,
698 A.2d 739 (1997), cert. denied, 523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed.
2d 645 (1998), of the expert opinion testimony by the real estate appraisers
relating to the market value of commercial property, and by not stating on
the record its reasons for admitting the testimony of the court-appointed
expert; and (5) failed to open the judgment in order to determine the town’s
offset for owed real property taxes, interest on the taxes, costs and fees.
With respect to the first three of these claims, the defendant contends that
they are not entitled to appellate review. In view of our conclusion, however,
thatanewtrial is required at which evidence of environmental contamination
and remediation costs will be admissible, we need not address either the
reviewability or the merits of any of these claims. With respect to the fourth
claim, namely, the requirement of a Porter hearing as a precondition to the
admissibility of the expert appraisal testimony, and particularly with respect
to the conclusion of the concurring and dissenting opinion of Judge Flynn
that such a hearing is required for the admissibility of evidence of remedia-
tion costs and environmental issues, we similarly express no opinion. In
sum, we leave all five of these claims—and any others that may arise—to



the new trial that we order herein.

5 General Statutes § 37-3c provides: “The judgment of compensation for
a taking of property by eminent domain shall include interest at a rate that
is reasonable and just on the amount of the compensation awarded. If a
court does not set a rate of interest on the amount of compensation awarded,
the interest shall be calculated as follows: (1) If the period for which interest
is owed does not exceed one year, interest shall be calculated from the
date of taking at an annual rate equal to the coupon issue yield equivalent,
as determined by the Secretary of the Treasury of the United States, of the
average accepted auction price for the last auction of fifty-two-week United
States treasury bills settled immediately prior to the date of taking; and (2)
if the period for which interest is owed exceeds one year, interest for the
first year shall be calculated pursuant to the provisions of subdivision (1)
of this section and interest for each additional year shall be calculated
on the combined amount of principal, which is the amount by which the
compensation award exceeds the original condemnation deposit, plus
accrued interest at an annual rate equal to the coupon yield equivalent, as
determined by the Secretary of the Treasury of the United States, of the
average accepted auction price for the last auction of fifty-two-week United
States treasury bills settled immediately prior to the beginning of each year
for which interest is owed. Such judgment shall not include interest on any
funds deposited by the condemnor as compensation for the taking for the
period after such deposited funds become available for withdrawal by the
condemnee. The interest shall accrue from the date of taking to the date
of payment.”

In view of our conclusion that a new trial is required, we need not address
the issue on the cross appeal.

8 Pursuant to General Statutes § 32-224, the town adopted a resolution
authorizing Northeast to act as the town’s implementing agency to condemn
and take certain real property within the town.

" General Statutes § 8-130 provides: “Whenever any redevelopment agency
files a statement of compensation as provided for in section 8-129, it shall
deposit with the clerk of the Superior Court a sum of money equal to the
amount set forth in the statement of compensation to the use of the persons
entitled thereto. The redevelopment agency, at any time prior to the issuance
by the clerk of the Superior Court of a certificate of taking, as provided for
in section 8-129, may withdraw any condemnation proceeding by filing with
the clerk of the Superior Court a withdrawal, which shall state that all
persons having a record interest therein have been given notice of the
withdrawal in the same manner as provided in section 8-129 for giving notice
of the filing of a statement of compensation. Upon the filing of such a
withdrawal the clerk of the Superior Court shall return to the redevelopment
agency any moneys deposited in court without charge of any fee. The redevel-
opment agency shall cause a copy of such withdrawal to be recorded in
the office of the town clerk of each town in which the property which is
the subject of the condemnation proceeding is located so as to remove the
lis pendens as provided in section 8-129. If the amount of compensation is
finally determined through the filing of an amended statement of compensa-
tion which is thereafter accepted by the owners and all other persons having
arecord interest therein as provided for in section 8-131, the redevelopment
agency shall deposit with such amended statement an additional sum of
money representing the excess over the amount appearing in the original
statement of compensation. Interest shall not be allowed in any judgment
on so much of the amount as has been deposited in court. Upon the applica-
tion of any person claiming an interest therein the Superior Court, or any
judge thereof, after determining the equity of the applicant in the deposit,
shall order that the money so deposited or any part thereof be paid forthwith
for or on account of the just compensation to be awarded in the proceeding.
If the compensation finally awarded exceeds the total amount of money so
deposited or received by any person or persons entitled thereto, the court
shall enter judgment against the municipality for the amount of the defi-
ciency.”

8 General Statutes (Rev. to 1993) § 8-132 provides: “Appeal by owner. Any
person claiming to be aggrieved by the statement of compensation filed by
the redevelopment agency may, at any time within six months after the
same has been filed, apply to the superior court for the judicial district in
which such property is situated, or, if said court is not in session, to any
judge thereof, for a review of such statement of compensation so far as the
same affects such applicant, and said court or such judge, after causing
notice of the pendency of such application to be given to said redevelopment



agency, shall appoint a state referee to make a review of the statement of
compensation. Such referee, having given at least ten days’ notice to the
parties interested of the time and place of hearing, shall hear the applicant
and said redevelopment agency, shall view the property and take such
testimony as such referee deems material and shall thereupon revise such
statement of compensation in such manner as he deems proper and forthwith
report to the court. Such report shall contain a detailed statement of findings
by the referee, sufficient to enable the court to determine the considerations
upon which the referee based his conclusions. Such report may be rejected
for any irregular or improper conduct in the performance of the duties of
such referee. If the report is rejected, the court or judge shall appoint another
referee to make such review and report. If the report is accepted, such
statement of compensation shall be conclusive upon such owner and the
redevelopment agency. If no appeal to the appellate court is filed within
the time allowed by law, or if one is filed and the proceedings have terminated
in a final judgment finding the amount due the property owner, the clerk
shall send a certified copy of the statement of compensation and of the
judgment to the redevelopment agency, which shall, upon receipt thereof,
pay such property owner the amount due him as compensation. The pen-
dency of any such application for review shall not prevent or delay whatever
action is proposed with regard to such property by the project area redevel-
opment plan.”

The legislature subsequently amended § 8-132. See Public Acts 2000, No.
00-89, which is set forth in footnote 10 of this opinion.

®We note that Amadon, Silverstein and Marsele each took into account
the Master Plan described previously in their determinations as to the fair
market value of the property. Although Amadon and Marsele were precluded
from testifying as to what effect environmental contamination and remedia-
tion costs had on the fair market value of the property, Amadon, Silverstein
and Marsele each testified that their appraisals included consideration of
the noncontaminated, physical disrepair of the property.

9 Public Acts 2000, No. 00-89, entitled “An Act Concerning Fair Market
Value Of Brownfields,” provides: “Any person claiming to be aggrieved by
the statement of compensation filed by the redevelopment agency may, at
any time within six months after the same has been filed, apply to the
superior court for the judicial district in which such property is situated,
or, if said court is not in session, to any judge thereof, for a review of such
statement of compensation so far as the same affects such applicant, and
said court or such judge, after causing notice of the pendency of such
application to be given to said redevelopment agency, shall appoint a state
referee to make a review of the statement of compensation. Such referee,
having given at least ten days’ notice to the parties interested of the time
and place of hearing, shall hear the applicant and said redevelopment agency,
shall view the property and take such testimony as such referee deems
material and shall thereupon revise such statement of compensation in such
manner as he deems proper and forthwith report to the court. Such report
shall contain a detailed statement of findings by the referee, sufficient to
enable the court to determine the considerations upon which the referee
based his conclusions. The report of the referee shall take into account any
evidence relevant to the fair market value of the property, including evidence
of environmental condition and required environmental remediation. The
referee shall make a separate finding for remediation costs and the property
owner shall be entitled to a setoff of such costs in any pending or subsequent
action to recover remediation costs for the property. Such report may be
rejected for any irregular or improper conduct in the performance of the
duties of such referee. If the report is rejected, the court or judge shall
appoint another referee to make such review and report. If the report is
accepted, such statement of compensation shall be conclusive upon such
owner and the redevelopment agency. If no appeal to the Appellate Court
is filed within the time allowed by law, or if one is filed and the proceedings
have terminated in a final judgment finding the amount due the property
owner, the clerk shall send a certified copy of the statement of compensation
and of the judgment to the redevelopment agency, which shall, upon receipt
thereof, pay such property owner the amount due him as compensation.
The pendency of any such application for review shall not prevent or delay
whatever action is proposed with regard to such property by the project
area redevelopment plan.”

1 Although General Statutes (Rev. to 1993) § 8-132 requires the referee
to view the condemned property, in the present case, the parties filed written
waivers, which stated that, because of the extensive rehabilitative changes




that had occurred since the taking, the complex was in a substantially
different state than at the time of the taking and a visit to the site would not
be of any probative value in the court’s determination of just compensation.

2 The plaintiffs contend that this is not a case of first impression. They
rely on our decisions in White Oak Excavators, Inc. v. Burns, 172 Conn. 478,
374 A.2d 1097 (1977), and Stradmore Development Corp. v. Commissioner of
Transportation, 173 Conn. 112, 376 A.2d 1095 (1977), for the proposition
that the trial court should have considered remediation costs in its valuation
of the condemned property. Such reliance is misplaced. Although not incon-
sistent with our conclusion herein, those decisions did not expressly address
the principal issue before us in the present case and cannot be read as
broadly as the plaintiffs suggest.

B We disagree with two of the critical, related conclusions drawn in Fin-
kelstein, namely, that: (1) because the property was in the process of being
cleaned as of the date of the taking and the remediation costs were going
to be reimbursed by a state program, the property should be valued as
though it were “clean” on the date of the taking; and (2) evidence of the
remediation costs related to the condemned property was therefore inadmis-
sible. Finkelstein v. Dept. of Transportation, supra, 656 So. 2d 923-24.
Those conclusions in Finkelstein ignore some of the factors that a willing
buyer likely would take into account in considering how much to pay for
a property such as the property taken in Finkelstein, including: the time
period over which the cleanup would occur; the time period over which
the reimbursement would take place; any potential litigation over the
cleanup; and the delay, caused by the cleanup, in having a fully usable parcel
of property. Thus, simply because remediation has begun and will eventually
be reimbursable, does not preclude the likelihood that a willing purchaser
would take these related factors into account in deciding how much to pay
for the property. Thus, we reject the approach of Finkelstein, and, instead,
leave to the trier of fact the weight to be accorded the evidence of contamina-
tion and remediation costs.

“The trial court stated that, even if it were to adopt the Finkelstein
approach, the plaintiffs did not satisfy the factual predicate required by
such an approach. Because we conclude that even the Finkelstein approach
is too restrictive; see footnote 13 of this opinion; we need not address the
propriety of this aspect of the trial court’s decision.

5 We need not consider the extent to which P.A. 00-89 addresses this con-
tention.

s Because a remediation action has not been brought against the defen-
dant, there is no occasion to opine on the effect of P.A. 00-89 on the defen-
dant’s ability to defend against such a remediation action. Furthermore,
there is no evidence in this record to suggest a realistic likelihood of any
future remediation action against the defendant.

7 As a preliminary matter, we note that Amadon testified that one of the
comparable sales upon which he based his appraisal was
environmentally contaminated.

8 By this conclusion, contrary to the suggestion of the concurring and
dissenting opinion of Judge Flynn, we do not mean to include or preclude
any other factor that a trial court appropriately may deem relevant in its
determination of the amount, if any, that is to be awarded as a result of
the condemnation of the property. As stated previously, trial courts enjoy
substantial discretion in this regard.

Furthermore, Chief Justice McDonald, in his concurring and dissenting
opinion, argues, among other things, that “evidence that federal and state
funds may be available for reimbursement and that a polluter, American
Thread Company, is obligated to remediate the site, should be considered
as to the effect, if any, that remediation costs may have on fair market value.”
Chief Justice McDonald goes on to disagree with our so-called formula for
determining fair market value “insofar as it discounts fair market value by
remediation costs that may cost a buyer, as in this case, nothing.” Chief
Justice McDonald also states: “If the condemning authority may so provide
itself a cost free cleanup at the time of taking and, at the same time, receive
a discount for the very cost of the cleanup, there will be a windfall to the
condemning authority.”

First, although, as stated by the defendant at oral argument before this
court, the costs of remediation have been covered largely by federal and state
funds, we do not know, contrary to Chief Justice McDonald’s suggestion, the
nature of those funds and the extent of the defendant’s involvement in
procuring them. Indeed, as the trial court stated, Walter Pawelkiewicz, then
first selectman of the town, testified at trial that as of December, 1997, more



than three years after the taking, the town had not received the $3 million
in bonding funds.

Second, the argument that the town would receive a windfall by virtue
of the admissibility of remediation costs applies just as well to the defendant
if the remediation costs were excluded. Because the defendant has not
incurred any remediation costs, and there is no suggestion in this record
that a recoupment or remediation action will be brought against it; see
footnote 16 of this opinion; the defendant has not suffered any degree
of double liability. To the contrary, as stated previously, to exclude the
remediation costs as a matter of law could result in the defendant receiving
an inflated, fictional property value.

Third, to the extent, if any, that the defendant believes that the town
would be receiving a windfall by the admissibility of environmental remedia-
tion costs, the defendant may make such a claim in the new trial upon our
remand. Thus, without deciding its propriety, we note the potential for a
claim that the defendant is entitled to compensation for reimbursement
costs, under the possible exception to the general rule to which we referred
to in dictum in Gray Line Bus Co. v. Greater Bridgeport Transit District,
supra, 188 Conn. 427-28 (“[w]e would approve a deviation from [the general
rule] . . . in a situation where its application produced an unfair result”).



