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STATE v. STEVENS—CONCURRENCE

NORCOTT, J., concurring. | agree with the result
reached by the majority in this case, but write separately
because | disagree with much of the reasoning support-
ing the majority’s conclusion that enforcement of the
“no arrest” condition of the plea agreement in this case,
pursuant to State v. Garvin, 242 Conn. 296, 699 A.2d
921 (1997) (Garvin agreement),* did not violate the due
process rights of the defendant, Linda M. Stevens.? In
my view, the Appellate Court properly concluded that
proof of a subsequent arrest, even one supported by
probable cause, is not by itself a constitutionally suffi-
cient basis for increasing a defendant’s sentence under
the terms of a plea agreement. State v. Stevens, 85 Conn.
App. 473, 477-78, 857 A.2d 972 (2004). | believe that
the policy goals of the “no arrest” condition are better
effectuated by encouraging our trial courts to impose
Garvin agreement conditions prohibiting defendants
from engaging in criminal conduct. The state would,
however, be required to prove a defendant’s breach of
those conditions by the preponderance of the evidence,
in accordance with a developing federal constitutional
jurisprudence that is virtually ignored by the majority.
A review of the record in the present case, however,
demonstrates that, when given the opportunity to do
so, the defendant did not dispute before the trial court
that she had engaged in postplea criminal conduct. I,
therefore, agree with the result reached by the majority.

I begin with a brief review of this court’s decision in
State v. Garvin, supra, 242 Conn. 296. In Garvin, the
trial court had accepted the defendant’s guilty pleas to
numerous charges, but “[b]efore accepting the defen-
dant’s guilty pleas, the trial court informed him of its
intent to impose a total sentence of fifteen years, execu-
tion suspended after eight years in prison, followed
by three years probation. The court did not then have
available a presentence investigation report to guide its
final decision. . . . The court, therefore, also informed
the defendant that it would not be bound by the pro-
posed sentence, but that, if it imposed a greater sen-
tence, the defendant could withdraw his pleas. The
court also warned the defendant, however, that, if he
failed to appear on the date set for his sentencing hear-
ing, the court would not be bound by the sentence set
forth in the plea agreement and the defendant would
face additional charges of failure to appear.” (Citation
omitted.) 1d., 300. After the defendant failed to appear
for his sentencing hearing, the “trial court noted [his]
absence and informed his counsel that the court was
no longer bound by the plea agreement and that the
defendant would not be allowed to withdraw his pleas.
The court also ordered forfeiture of both bonds and
issued two bench warrants for the defendant’s arrest.”
Id., 300-301. Thereafter, the defendant was appre-



hended and the trial court denied his motion to with-
draw his guilty pleas, and imposed a “total sentence of
eighteen years, execution suspended after twelve years
in prison, followed by three years probation, on the
conspiracy to commit robbery in the first degree, sexual
assault and risk of injury counts together.” Id., 301.

On appeal, the defendant contended, inter alia, “that
the plea agreement violated his right to due process
because, if he did not have the right to withdraw his
pleas after he failed to appear for sentencing, the plea
agreement constituted an illusory contract.” Id., 313.
Noting that “[t]he validity of plea bargains depends on
contract principles,” we concluded that, “[u]nder the
terms of the defendant’s plea agreement, in return for
his guilty pleas, he received consideration in the form
of the agreed upon sentence. One of the conditions of
the agreement, however, was that the defendant appear
for sentencing. Fulfillment of this condition was
within the defendant’s control. He understood at the
outset that, if he failed to satisfy this condition, he
nonetheless would be bound to the agreement. By hold-
ing the defendant to his guilty pleas, while imposing
sentences reflecting his failure to appear, the trial court
did no more than enforce the terms of the plea
agreement. Accordingly, the defendant’s plea bargain
did not violate due process . . . .” (Emphasis added.)
Id., 314.

A defendant who has pleaded guilty under the terms
of a Garvin agreement is, in essence, serving a form
of probation as he stands to receive the benefits of the
plea bargain only if he abides by the conditions that it
imposes. See Torres v. Berbary, 340 F.3d 63, 69 (2d Cir.
2003) (“[t]he determination to resentence for the breach
of a condition of a sentence is . . . analogous to the
determination to impose a sentence for violation of
the terms of probation”). Additionally, the terms of a
Garvin agreement frequently bear more than a faint
resemblance to the terms imposed in accordance with
probation. See State v. Small, 78 Conn. App. 14, 17-18,
826 A.2d 211 (2003) (defendant prohibited from, inter
alia, contact with alleged victims; compliance would
result in sentence of two years and six months and
violation would result in sentence of four years and
eleven months); State v. Lopez, 77 Conn. App. 67, 70-71,
822 A.2d 948 (2003) (state would nolle charges if defen-
dant abated numerous fire and health code violations
and made charitable contribution by specified date; fail-
ure to abide by agreement would result in imprisonment
and probation), aff'd, 269 Conn. 799, 850 A.2d 143
(2004); State v. Trotman, 68 Conn. App. 437, 440, 791
A.2d 700 (2002) (defendant had to submit to drug treat-
ment and monthly drug testing while sentencing was
continued, with “defendant’s failure to remain in the
program, a new arrest or a urine test indicating drug
use [resulting] in a sentence of four years without the
right to argue for a lesser sentence”).® Thus, | would



afford a defendant accused of violating the terms of
a Garvin agreement the same procedural safeguards
provided for individuals accused of violating the terms
of their probation.

In the closely analogous probation context, merely
being arrested is insufficient to constitute a violation;
rather, the state must prove by a preponderance of the
evidence that the probationer violated the terms of his
or her probation by, for example, violating a criminal
statute.* See, e.g., State v. Faraday, 268 Conn. 174, 183-
84, 842 A.2d 567 (2004). | would, therefore, require the
state to prove by a preponderance of the evidence that
the defendant subject to a “no arrest” condition pursu-
ant to a Garvin agreement engaged in criminal conduct
that resulted in his arrest, rather than merely that the
arrest was supported by probable cause. The use of a
lesser standard of proof undermines the principle that
“[d]ue process requires the government to prove a
breach of a plea agreement by a preponderance of the
evidence.” Spence v. Superintendent, 219 F.3d 162,
168-69 (2d Cir. 2000) (citing cases from nine federal
circuits), overruled in part on other grounds, Dretke v.
Haley, 541 U.S. 386, 393-94, 124 S. Ct. 1847, 158 L. Ed.
2d 659 (2004) (“a federal court faced with allegations
of actual innocence, whether of the sentence or of the
crime charged, must first address all nondefaulted
claims for comparable relief and other grounds for
cause to excuse the procedural default”). More specifi-
cally, with respect to “no arrest” conditions such as
that imposed by the trial court in the present case; the
fact of the arrest is impossible to contest seriously, and
requiring the state merely to show probable cause for
the arrest puts that defendant at a serious disadvantage
compared to individuals accused of violating other Gar-
vin agreement conditions, such as drug treatment or
curing code violations. It is axiomatic that proof by the
preponderance of the evidence is, although far less than
proof beyond a reasonable doubt, a quantum greater
than a showing of probable cause. See, e.g., State v.
James, 261 Conn. 395, 415-16, 802 A.2d 820 (2002) (“The
existence of probable cause does not turn on whether
the defendant could have been convicted on the same
available evidence. . . . [P]roof of probable cause
requires less than proof by a preponderance of the
evidence. . . . Probable cause, broadly defined, com-
prises such facts as would reasonably persuade an
impartial and reasonable mind not merely to suspect
or conjecture, but to believe that criminal activity has
occurred. . . . The probable cause determination is,
simply, an analysis of probabilities.” [Emphasis added,;
internal quotation marks omitted.]); see also State v.
Munoz, 233 Conn. 106, 136, 659 A.2d 683 (1995) (“[t]he
court’s finding by a preponderance of the evidence,
therefore, necessarily also encompassed a finding by
the less demanding standard of probable cause™); cf.
Spence v. Superintendent, supra, 172 n.1 (illustrating



conceptual distinction between “no arrest” and “no mis-
conduct” conditions and noting that conclusion that
defendant was actually innocent of charges from sec-
ond arrest “does not conflict with the trial court’s con-
clusion that a minimal ‘legitimate basis’ for [the
defendant’s] rearrest was shown in the post-plea
hearing”).

I further disagree with the majority’s position that a
showing of probable cause for the arrest is constitution-
ally sufficient because, as the defendant concedes, a
sentencing court properly may consider a presentence
arrest as a factor for enhancing a defendant’s sentence.
Unlike the majority, however, | see nothing inconsistent
with the defendant’s position that the presentence
arrest is “not sufficiently reliable for imposing it as a
binding condition of such [a plea] agreement.” Citing
State v. Eric M., 271 Conn. 641, 649-51, 858 A.2d 767
(2004) (defendant’'s comments in newspaper article),
and State v. Patterson, 236 Conn. 561, 576, 674 A.2d
416 (1996) (lack of presentence investigation report),
the majority states that a presentence arrest is an
enhancement factor that has the “minimum indicia of
reliability” required by “our well settled case law.”
Those cases are, however, inapposite because they
involved defendants who had been sentenced after trial,
and the majority’s reliance on them results in it dis-
counting the main reason that a defendant enters into
a plea agreement, namely, his or her bargained for reli-
ance on a reduced sentence in exchange for a guilty
plea. See, e.g., State v. Niblack, 220 Conn. 270, 283, 596
A.2d 407 (1991) (“When a guilty plea is induced by
promises arising out of a plea bargaining agreement,
fairness requires that such promises be fulfilled by the
state. . . . The same concept of fairness ordinarily
impels the court, in its discretion, either to accord spe-
cific performance of the agreement or to permit the
opportunity to withdraw the guilty plea.” [Internal quo-
tation marks omitted.]). Put differently, a defendant
who must comply with the terms of a Garvin agreement
or face enhanced deprivation of liberty is different from
a defendant who, by proceeding to trial, no longer has
any assurances or expectations as to the specific out-
come or consequences of his case.’

Moreover, the higher standard of proof, namely, pre-
ponderance of the evidence, would mitigate the Appel-
late Court’s well founded concerns that “[w]e do not
accept . . . that a person necessarily has control over
whether he or she is arrested. We recognize that being
arrested, similar to being struck by lightning, can be
the result of being in the wrong place at the wrong
time.” State v. Stevens, supra, 85 Conn. App. 478. The
undeniable reality is that, like the defendant in the pre-
sent case, many criminal defendants reside in disadvan-
taged urban environments and are not strangers to a
heightened police presence. Thus, to take the Appellate
Court’s lightning analogy one step further, many defen-



dants are released pursuant to Garvin agreements into
situations that are akin to walking on an open field
with a metal tipped umbrella in a thunderstorm.® These
defendants simply are more likely to be in the wrong
place at the wrong time, a risk that is mitigated by
requiring the state to prove subsequent criminal con-
duct, rather than the fact of a mere arrest, by a prepon-
derance of the evidence before they suffer adverse
consequences under a Garvin agreement.

Finally, a review of the federal and state case law
that has developed in the context of “no arrest” and
other plea conditions enforced in New York pursuant
to People v. Outley, 80 N.Y.2d 702, 610 N.E.2d 356, 594
N.Y.S.2d 683 (1993),° leaves me firmly convinced that
the majority’s enforcement of “no arrest” conditions
violates due process principles.’ | begin by noting that,
in Outley, the New York Court of Appeals explicitly
rejected the defendant’s argument that, “when a defen-
dant denies the postplea criminal conduct, the court
must conduct an evidentiary hearing to satisfy itself by
a preponderance of the evidence that the defendant
has, in fact, committed the crime for which he was
arrested,” concluding instead that, “[ijmposing such a
requirement would have the effect of changing the con-
dition of the plea bargain from not being arrested for
a crime to not actually committing a crime.” (Empha-
sis in original.) Id., 712-13. That court did, however,
conclude that due process precludes imposition of an
enhanced sentence based on “the mere fact of the
arrest, without more,” and that “[w]hen an issue is
raised concerning the validity of the postplea charge
or there is a denial of any involvement in the underlying
crime, the court must conduct an inquiry at which the
defendant has an opportunity to show that the arrest
is without foundation . . . . The inquiry must be of
sufficient depth, however, so that the court can be satis-
fied—not of [the] defendant’s guilt of the new criminal
charge but of the existence of a legitimate basis for the
arrest on that charge.” (Citations omitted.) Id., 713.

A recent decision of the United States Court of
Appeals for the Second Circuit, Torres v. Berbary,
supra, 340 F.3d 63, casts significant constitutional doubt
on the enforcement of “no arrest” conditions such as
those approved by the majority and the New York Court
of Appeals in QOutley, which do not require the state to
prove misconduct by the defendant by a preponderance
of the evidence.! In Torres, the petitioner had pleaded
guilty in New York state court to narcotics charges;
the state trial court then conditionally sentenced the
defendant by releasing him to a drug treatment facility.
Id., 64. With successful treatment, the defendant would
have been permitted to return to court to replead to a
misdemeanor; the defendant would, however, be incar-
cerated on the original felony charge if he engaged in
any misconduct at the facility. Id., 64-65. Thereafter,
the drug treatment facility discharged the petitioner,



and sent a letter to the court explaining that he was
being discharged because new residents had overheard
conversations conducted in Spanish in which the peti-
tioner had claimed to be able to sell drugs, that he had
obtained through church trips, in the facility. Id., 65.
The petitioner then returned to state court and denied
the allegations, and requested another opportunity to
complete a drug treatment program. Id., 65-66. The
state trial court refused this request because the drug
treatment facility “generally gives me accurate reports,”
and rejected the petitioner’s unsworn explanation that
he merely had associated with the wrong people. Id.,
66. The state appellate division affirmed, and the federal
District Court denied the petitioner’s application for a
writ of habeas corpus. Id., 66-67.

On appeal, the Second Circuit reversed the federal
District Court, concluding that the state courts had
unreasonably applied “clearly established” federal law
with respect to the due process protections afforded in
the sentencing context. Id., 68-69. The Court of Appeals
concluded that, “[t]he Supreme Court has clearly spo-
ken on the question of the standard of proof of facts
in sentencing in relation to the constitutional require-
ment of due process, holding that the preponderance
of [the] evidence standard satisfied the requirement.”
Id., 69, citing McMillan v. Pennsylvania, 477 U.S. 79,
91, 106 S. Ct. 2411, 91 L. Ed. 2d 67 (1986). The Second
Circuit further stated that, “[t]he determination to
resentence for the breach of a condition of a sentence
is analogous to the determination to revoke the parole
of a parolee for failure to comply with the conditions
of parole. It is also analogous to the determination to
impose a sentence for violation of the terms of proba-
tion. All these determinations should be informed by
the same considerations. For parole revocation, an
opportunity for a hearing must be provided.” (Emphasis
added.) Torres v. Berbary, supra, 340 F.3d 69. The court
then noted that, “although due process considerations
are implicated in sentencing generally, not all the evi-
dentiary limitations and procedural safeguards are
required in the conduct of a sentencing proceeding.”
Id., 70. Nevertheless, it concluded that the state court’s
reliance on the letter from the drug treatment facility
in resentencing the petitioner to incarceration was a
due process violation because that letter was composed
entirely of double and hearsay statements that could
not have satisfied the “required preponderance of [the]
evidence standard in sentencing” because, “[a]s has
been demonstrated, due process in sentencing requires
at least a showing by a preponderance of the evidence to
resolve disputed factual issues.” Id., 70-71. Accordingly,
the court determined that the petitioner’s due process
rights had been violated, and ordered the issuance of
a writ of habeas corpus.’? Id., 72.

In my view, the Second Circuit’s decision in Torres
ineluctably leads to the conclusion that the criminal



conduct alleged to have caused the breach of a “no
arrest” condition must be proven by the preponderance
of the evidence.® The state courts cannot make an end
run around the constitutional preponderance of the evi-
dence requirement in Torres by imposing “no arrest”
conditions that may be satisfied merely by proving the
much lower quantum of probable cause for the arrest.
State v. Munoz, supra, 233 Conn. 136. Instead, courts
should achieve the essential purpose of the “no arrest”
condition, namely, discouraging defendants from get-
ting themselves into further legal trouble, by imposing
Garvin agreement conditions that prohibit postplea
defendants from engaging in conduct that violates crim-
inal statutes. Indeed, a “no misconduct” condition shifts
the focus toward the defendant’s compliance with the
law, unlike a “no arrest” condition, which is keyed
entirely on whether the defendant gets caught, regard-
less of whether he or she actually committed the acts
leading to the new arrest.

The present case, at first glance, presents the issue
identified by the New York federal and state courts in
the wake of Torres v. Berbary, supra, 340 F.3d 63. See
footnotes 12 and 13 of this concurring opinion. Here,
there clearly existed probable cause for the defendant’s
arrest,** and it appears that she did not receive a hearing
consistent with minimal due process requirements
before the trial court resentenced her as a consequence
of violating the Garvin agreement because the police
report was not made an exhibit, no witnesses testified
under oath either for the state or the defendant, and
the defendant’s statements to the court were unsworn.
I am, however, constrained to affirm the judgment of the
trial court because the record reveals that the defendant
never contested the factual basis for her subsequent
arrest, instead choosing to ask the trial court for “one
more chance.” See People v. Clark, 16 App. Div. 3d 113,
114, 790 N.Y.S.2d 114, appeal denied, 5 N.Y.3d 760, 834
N.E.2d 1265, 801 N.Y.S.2d 255 (2005). Moreover, it
appears that the state would have had no difficulty
whatsoever satisfying the higher preponderance of the
evidence standard had it simply, for example, called
the arresting officer to testify. Accordingly, | agree with
the result of the majority opinion reversing the judg-

ment of the Appellate Court.

! The Appellate Court has aptly described a Garvin agreement as “a
conditional plea agreement that has two possible binding outcomes, one
that results from the defendant’s compliance with the conditions of the plea
agreement and one that is triggered by his violation of a condition of the
agreement. See State v. Garvin, supra, 242 Conn. 300-302.” State v.
Wheatland, 93 Conn. App. 232, 235 n.3, 888 A.2d 1098 (2006).

2 At the outset, | note my agreement with the majority’s assessment of
the clarity of the terms of the plea agreement at issue in this case, and the
fact that the defendant acknowledged and accepted these terms, including
the “no arrest” condition. The crystal clarity of the Garvin agreement and the
defendant’s consent thereto are, however, irrelevant because enforcement of
the “no arrest” condition is by itself a due process violation to which a
defendant may not agree, even pursuant to a negotiated plea bargain. See,
e.g., Leev. State, 816 N.E.2d 35, 38 (Ind. 2004) (The court noted that “contract
law principles although helpful are not necessarily determinative in cases



involving plea agreements. For example we of course agree that ‘we would
not enforce a sentence of death for jay walking simply because the sentence
was the product of a plea agreement.’ ™).

3 The Garvin agreements in State v. Lopez, supra, 77 Conn. App. 70-71,
and State v. Trotman, supra, 68 Conn. App. 440, are particularly analogous
to probation, which is “firstand foremost, a penal alternative to incarceration
.. .. [Its] purpose . . . is to provide a period of grace in order to aid the
rehabilitation of a penitent offender; to take advantage of an opportunity
for reformation which actual service of the suspended sentence might make
less probable. . . . [P]robationers . . . do not enjoy the absolute liberty
to which every citizen is entitled, but only . . . conditional liberty properly
dependent on observance of special [probation] restrictions. . . . These
restrictions are meant to assure that the probation serves as a period of
genuine rehabilitation and that the community is not harmed by the proba-
tioner’s being at large.” (Internal quotation marks omitted.) State v. Faraday,
268 Conn. 174, 180, 842 A.2d 567 (2004).

4 The trial court’s factual finding as to whether a probationer has violated
a condition of his probation is reviewed on appeal for clear error. State v.
Faraday, supra, 268 Conn. 185. | also note that after a trial court has
determined that the probationer has violated a condition of his or her
probation, that “court must next determine whether probation should be
revoked because the beneficial aspects of probation are no longer being
served.” (Internal quotation marks omitted.) Id. If the trial court makes this
determination and reinstates the original sentence and orders incarceration,
that determination is reviewed for abuse of discretion. Id., 185-86.

51 note that we review the trial court’s finding of a breach of a plea
agreement for clear error. State v. Trotman, supra, 68 Conn. App. 441.

®In State v. Eric M., supra, 271 Conn. 641, we reviewed the numerous
principles that govern the sentencing process. “A sentencing judge has very
broad discretion in imposing any sentence within the statutory limits and
in exercising that discretion he may and should consider matters that would
not be admissible at trial. . . . To arrive at a just sentence, a sentencing
judge may consider information that would be inadmissible for the purpose
of determining guilt . . . [and] evidence of crimes for which the defendant
was indicted but neither tried nor convicted . . . . Generally, due process
does not require that information considered by the trial judge prior to
sentencing meet the same high procedural standard as evidence introduced
at trial. Rather, judges may consider a wide variety of information. . . .
Consistent with due process the trial court may consider responsible
unsworn or out-of-court information relative to the circumstances of the
crime and to the convicted person’s life and circumstance. . . . Itis a
fundamental sentencing principle that a sentencing judge may appropriately
conduct an inquiry broad in scope, and largely unlimited either as to the
kind of information he may consider or the source from which it may
come. . . .

“Nevertheless, [t]he trial court’s discretion . . . is not completely unfet-
tered. As a matter of due process, information may be considered as a basis
for a sentence only if it has some minimal indicium of reliability. . . . As
long as the sentencing judge has a reasonable, persuasive basis for relying
on the information which he uses to fashion his ultimate sentence, an
appellate court should not interfere with his discretion. . . .

“To hold otherwise would be to adopt an unrealistic view of both the
plea bargaining and sentencing processes, a view that would only deter
judges from articulating their reasons for a particular sentence fully and
prevent correction when the sentencing judge relied on information which
was truly unreliable, inaccurate or patently wrong. Trial judges ought not
be reprimanded for acknowledging on the record the impact of information
they have gained in the plea bargaining or sentencing processes unless the
use of such information confounds reason and a just result. . . . Accord-
ingly, when cases of this nature are heard on appeal, we should review the
record to ensure that there is a persuasive basis for the conclusion reached
by the sentencing court. . . . There is no simple formula for determining
what information considered by a sentencing judge is sufficiently reliable
to meet the requirements of due process. The question must be answered
on a case by case basis.” (Citations omitted; internal quotation marks omit-
ted.) Id., 649-51.

"1, of course, do not suggest that a defendant may purposefully be sub-
jected to a greater sentence as a consequence of having exercised his right
to a trial. See State v. Revelo, 256 Conn. 494, 514, 775 A.2d 260 (“[T]he trial
court imposed a more severe sentence on the defendant solely because he



asserted his right to a judicial ruling on his motion to suppress. In doing
so, the trial court unfairly punished the defendant for exercising that right
in violation of the federal due process clause.”), cert. denied, 534 U.S. 1052,
122 S. Ct. 639, 151 L. Ed. 2d 558 (2001).

81 disagree with the majority’s position that, if not getting arrested is
beyond the defendant’s control, then “other plea conditions that our courts
have found to be proper also would be unreliable. For example, a defendant
could fail to appear because he was in an accident, or a defendant inadver-
tently could come into contact with the alleged victims from whom he had
been warned to stay away at some neutral site. Thus, the mere fact that
some circumstance could arise wherein the breach condition was estab-
lished through no fault of the defendant does not render that condition
unreliable as a matter of law.” In my view, this position is too sweeping,
and raises factual scenarios that are not presently before this court. If a
defendant failed to appear because he was, for example, injured in an
accident en route to the courthouse, and was then deprived of the benefit
of his Garvin agreement, that defendant would appear to me to have a very
sound due process claim.

° Indeed, | note that the majority cites People v. Outley, supra, 80 N.Y.2d
702, for the proposition that, “in the absence of a dispute as to the validity
of the arrest, giving effect to the breach of the no arrest condition does not
violate due process.”

0 Sister state case law with respect to the due process implications of
“no arrest” conditions is scarce, but I note that Florida enforces “no offense”
conditions pursuant to its leading conditional plea agreement case, Quar-
terman v. State, 527 So. 2d 1380, 1382 (Fla. 1988), which, like State v. Garvin,
supra, 242 Conn. 313-14, involved a defendant’s failure to appear. Florida’s
intermediate appellate court has upheld a maximum sentence imposed as
a violation of a “no offense” provision of a conditional plea agreement,
noting that the trial court had held a “full hearing” prior to increasing the
defendant’s sentence. Bennett v. State, 858 So. 2d 1251, 1252 (Fla. App. 2003).

Indeed, even before Torres, a New York federal District Court had
questioned the constitutionality of increasing a sentence as a result of the
violation of a “no arrest” condition pursuant to People v. Outley, supra, 80
N.Y.2d 712-13, without also requiring the state to prove, at least by the
preponderance of the evidence, that the defendant actually engaged in crimi-
nal conduct. See Spence v. Superintendent, 987 F. Sup. 151, 164 (E.D.N.Y.
1997) (finding “considerable appeal” in petitioner’s argument that, “for due
process to be served, the breach of a no-arrest condition must be supported
by a judicial finding by at least a preponderance of the evidence that [the]
defendant committed the crime for which he was arrested”), rev'd on other
grounds, 219 F.3d 162 (2d Cir. 2000), overruled in part on other grounds,
Dretke v. Haley, 541 U.S. 386, 393-94, 124 S. Ct. 1847, 158 L. Ed. 2d 659
(2004); see also Spence v. Superintendent, supra, 164 (noting advantages
of preponderance of evidence inquiry as compared to “fluid” probable cause
standard). Ultimately, however, the District Court concluded that it could
not grant the petitioner habeas corpus relief because application of the
preponderance of the evidence standard, rather than probable cause, would
constitute a “new rule” that could not be applied on collateral review pursu-
ant to Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).
Spence v. Superintendent, supra, 165-68.

On appeal, however, the Second Circuit Court of Appeals expressly
declined to decide the issue of whether a showing that a postplea arrest
hasa“ ‘legitimate basis’ as required by Outley accords a defendant sufficient
due process.” Spence v. Superintendent, supra, 219 F.3d 168. Instead, it
concluded that the plea agreement at issue in the case was ambiguous, and
the condition was a “no misconduct” condition, rather than a “no arrest”
condition. Id., 169. Accordingly, the Court of Appeals concluded that the state
proceedings were flawed by the state courts’ failure to consider whether the
state had proven misconduct, rather than a “legitimate basis” for the arrest.
Id., 168-69. The Second Circuit also concluded that the defendant’s claims
were not barred by procedural default because he had proven his actual
innocence of the robbery forming the basis for his rearrest by clear and
convincing evidence, namely, five reputable alibi witnesses and the fact that
one of the victims subsequently had difficulty identifying him. Id., 171-72.
Accordingly, because the petitioner had served eight years in prison, the
court reversed the judgment of the habeas court and ordered the petitioner
released. Id., 175.

2 | note that the federal District Courts have, while criticizing the underpin-
nings and effect of the Second Circuit's decision in Torres, nevertheless



identified its import and applicability in this context of “no arrest” condi-
tions. See Coleman v. Rick, 281 F. Sup. 2d 549, 560 (E.D.N.Y. 2003) (criticizing
Torres as “undesirable and indefensible” in light of Supreme Court cases
and habeas corpus restrictions provided by Antiterrorism and Effective
Death Penalty Act of 1996, 28 U.S.C. § 2254 [d]). In Coleman, the petitioner
had entered into a “no misconduct” sentencing agreement, but was arrested
shortly thereafter for menacing, robbery and harassment. 1d., 553. The court
denied the petition for habeas corpus, apparently considering the “no mis-
conduct” agreement to be a “no arrest” agreement, and concluding, inter
alia, that the petitioner’s due process rights had not been violated because
the state trial court had conducted a hearing pursuant to People v. Outley,
supra, 80 N.Y.2d 712-13, at which the petitioner could speak, and the indict-
ment on the second charges was a constitutionally sufficient “legitimate
basis” for those charges. Coleman v. Rick, supra, 559. The District Court
concluded that, with respect to any doubt created by the preponderance of
the evidence standard required by Torres v. Berbary, supra, 340 F.3d 69-70,
the subsequent indictment of the petitioner would satisfy that standard, and
that, in any event, the petitioner had subsequently pleaded guilty to the new
robbery charges that had led to the sentence enhancement. Coleman v.
Rick, supra, 560-61. The court did, however, grant a certificate of appealabil-
ity because the “shadow of Torres” rendered the case “now a close question,”
and that decision had left the District Courts in a state of “disquietude.”
Id., 561; see also Janick v. Superintendent, 404 F. Sup. 2d 472, 486 (W.D.N.Y.
2005) (noting that “the issue that remains is whether the Outley ‘legitimate
basis’ standard is adequate to satisfy due process requirements at sentencing,
or whether a ‘preponderance’ standard is constitutionally required,” but
concluding in “no arrest” case that fingerprint evidence in case satisfied
higher standard under Torres).

% Indeed, | further note that several reported New York state court deci-
sions have identified this issue, but have yet to decide it because of the
records in those specific cases. See People v. Valencia, 3 N.Y.3d 714, 715,
819 N.E.2d 990, 786 N.Y.S.2d 374 (2004) (identifying Torres issue in case
wherein defendant failed to complete drug treatment, but declining to decide
issue because defendant did “not dispute that he committed acts that consti-
tuted violations of the plea agreement”); see also People v. Ricketts,
App. Div. 3d , 811 N.Y.S.2d 103 (2006) (indictment following arrest that
breached “no arrest” condition satisfied due process standards; court did
not reach implications of indictment dismissal under Torres because record
was inadequate); People v. Clark, 16 App. Div. 3d 113, 114, 790 N.Y.S.2d 114
(trial court was “not obligated to conduct an evidentiary hearing or make
a finding by a preponderance of the evidence” because defendant did not
dispute validity of one of his arrests that constituted breach of “no arrest”
condition), appeal denied, 5 N.Y.3d 760, 834 N.E.2d 1265, 801 N.Y.S.2d 255
(2005); People v. Bennett, 4 Misc. 3d 287, 292-93, 777 N.Y.S.2d 285 (2004)
(acknowledging confusion created by Torres with respect to enforcement of
“no arrest” conditions, concluding that indictment on charges from rearrest
satisfied preponderance of evidence standard, and permitting defendant to
offer “sworn allegations of fact and any other competent evidence to support
his position that his arrest was baseless” prior to resentencing).

1] agree with the majority’s conclusion that the police report from the
defendant’s subsequent arrest clearly establishes probable cause for her
arrest, namely, that in the course of executing a search warrant, the police
allegedly witnessed the defendant sitting at the kitchen table bagging crack
cocaine for sale.




