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Opinion

ZARELLA, J. The defendant, Nazra Mungroo, appeals,
following our granting of certification,! from the judg-
ment of the Appellate Court, which affirmed the trial
court’s judgment of conviction, rendered after a jury
trial, of fraudulent receipt of workers’ compensation
benefits in violation of General Statutes § 31-290c (a)
(2).2 State v. Mungroo, 111 Conn. App. 676, 699, 962
A.2d 797 (2008). On appeal, the defendant contends that
the Appellate Court improperly determined that she
had waived her claim of error regarding a jury instruc-
tion. We affirm the judgment of the Appellate Court.

The record and the Appellate Court’s opinion reveal
the following relevant facts and procedural history. “In
March, 2002, the defendant was employed as the general
cashier and income auditor for the Hilton Hotel in [the
city of] Hartford (hotel). In the early morning hours of
March 4, 2002, the hotel was robbed of [more than
$100,000] in cash and checks stored in the hotel’s main
safe. The defendant reported the robbery and was taken
to Hartford Hospital, complaining of [diabetic] related
symptoms. The defendant was absent from her employ-
ment for a [few] days but carried out her responsibilities
on March 7 and 8, 2002. She then took sick leave until
May 20, 2002. She received workers’ compensation ben-
efits in excess of $5000 [for her claims arising from the
robbery].” Id., 678-79.

After an investigation, it was discovered that the
defendant had participated in the staging of the hotel
robbery.? For her role in the robbery, the defendant
was convicted of larceny in the first degree in violation
of General Statutes § 53a-122 (a) (2) and falsely
reporting an incident in the second degree in violation
of General Statutes § 53a-180c (a) (3). See State v. Mun-
groo, 104 Conn. App. 668, 669, 935 A.2d 229 (2007),
cert. denied, 285 Conn. 908, 942 A.2d 415 (2008). The
defendant subsequently was charged with fraudulent
receipt of workers’ compensation benefits in violation
of § 31-290c (a) (2) for failing to disclose material facts
regarding the true circumstances existing at the time
and place of her alleged injury, that is, that her alleged
injury arose out of her participation in the staged rob-
bery of the hotel. A jury found the defendant guilty,
and the trial court sentenced her to one year imprison-
ment, to be served consecutively to the sentence that
the defendant received for her conviction of first degree
larceny and falsely reporting an incident in the second
degree. See State v. Mungroo, supra, 111 Conn. App.
679.

Thereafter, the defendant appealed to the Appellate
Court from the judgment of conviction. Id., 678. In her
appeal to the Appellate Court, the defendant claimed,
inter alia, that the trial court improperly had instructed
the jury on the element of “material fact” contained in



§ 31-290c (a) (2). Id., 698. The defendant specifically
claimed that the trial court improperly had defined
“material fact” as “ ‘merely important,” ” rather than as
a fact that “mak[es] a difference in the outcome of the
case.” Id., 698-99. The defendant acknowledged that her
claim was not preserved at trial but requested appellate
review pursuant to State v. Golding, 213 Conn. 233,
239-40, 567 A.2d 823 (1989).* State v. Mungroo, supra,
111 Conn. App. 698. The Appellate Court concluded,
however, on the basis of its review of the briefs and
the record, that the defendant had waived her claim and,
therefore, that it was not reviewable under Golding. Id.,
698, 699. The Appellate Court noted that, “[iJn preparing
its charge to the jury, the [trial] court [had] presented
counsel with three drafts of [the charge] for comment
and objection. The [defense had withdrawn its] request
to charge and [had] agreed to the charge that the court
intended to give.” Id., 699. Accordingly, the Appellate
Court concluded that the defendant had waived any
challenge to the trial court’s charge. Id. This certified
appeal followed.

The defendant claims that the Appellate Court
applied the wrong legal standard when it determined
that she had waived her claim of instructional error.
She claims that, although the defense acquiesced in the
charge that the trial court had given to the jury, the
defense did not induce the trial court to give the chal-
lenged instruction, and, therefore, her claim is review-
able in accordance with State v. Ebron, 292 Conn. 656,
681-82, 9756 A.2d 17 (2009), in which this court held
that unpreserved claims of instructional error are
reviewable on appeal under Golding unless the error
was induced or invited by the defense. The defendant
claims that, under Ebron, in order to waive appellate
review of an unpreserved instructional error claim, “it
is not enough merely to fail to object, or acquiesce in
the instructional error. Rather, the [defense] must act
affirmatively to induce the trial court to instruct, either
by requesting a given charge, or by explicitly and on
the record arguing that the charge is proper.” In addi-
tion, the defendant claims that defense counsel may not
waive his client’s right to a proper jury instruction on
an element of a charged offense because that right is
of constitutional magnitude and is personal to the defen-
dant and, therefore, may be waived only by the defen-
dant herself.

The state responds that the Appellate Court properly
concluded that the defendant had waived her claim
of instructional error because defense counsel “had
participated in the multiphase process of drafting the
charge . . . [and] had been given numerous opportuni-
ties to review fully the charge and offer comment or
objection [thereto] . . . .” Alternatively, the state
argues that the trial court’s instruction on the element
of “material fact” was correct, and, even if the instruc-
tion was not correct, any error was harmless beyond



a reasonable doubt. We conclude that the Appellate
Court properly determined that the defendant had
waived her claim of instructional error.

We begin by setting forth our standard of review.
The defendant challenges the legal standard for waiver
applied by the Appellate Court, and, therefore, her claim
raises an issue of law over which we exercise plenary
review. See, e.g., State v. Fernando A., 294 Conn. 1, 13,
981 A.2d 427 (2009).

The record reveals the following additional facts and
procedural history. On October 30, 2006, the trial court
conducted a charging conference on the record, during
which it summarized the matters discussed at the previ-
ous charging conferences. The trial court noted that,
on October 26, 2006, the parties were given a “ ‘boil-
erplate’ ” charge (first draft) and were told that the
court, with the input of counsel, would “edit it as [they
went] along.” On October 27, 2006, the defense submit-
ted a request to charge,” and, on the same day, the
trial court delivered to counsel a copy of its initial
instructions on workers’ compensation fraud (second
draft), which included the definition of the term “mate-
rial fact” that the defendant challenged in her appeal
to the Appellate Court. The trial court further noted
that, on October 30, 2006, prior to going on the record,
the parties had discussed the second draft and, on the
basis of “the language in that [draft], both sides decided
to withdraw their written requests, feeling that the
court’s charge was sufficient.” In addition, “[the]
[d]efense requested an additional sentence in the
instruction on knowledge . . . [and] some language on
the use of inferences to support the finding of an ele-
ment.” Those requests were granted. A revised version
of the charge (third draft) was subsequently given to
both parties at approximately 12 p.m. on October 30,
2006.°

After concluding its summary of the charging confer-
ences on the record, the trial court asked the parties
if “[they had] any additions, subtractions, or disagree-
ments?”’ The defense did not raise any issues in
response to this question. The trial court then stated
that the parties would have the opportunity to review
the third draft of the charge to determine whether any
changes needed to be made. Later during the confer-
ence, the following colloquy occurred between the trial
court and defense counsel:

“The Court: . . . Did [counsel] read the . . . third
draft of the instruction?

“[Defense Counsel]: Yes, Your Honor.
“The Court: Any problems with that?

“[Defense Counsel]: Just a typo concerning the [dol-
lar value of the workers’ compensation benefits alleg-
edly received by the defendant].
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“The Court: Okay. Is there anything else about the
instruction other than fixing the numbers?

“[Defense Counsel]: No, Your Honor.”

The next morning, on October 31, 2006, the trial court
distributed to counsel the fourth and final version of
its charge (final draft)” and inquired whether, “[o]ther
than what we’ve already discussed, [does] anybody find
any problems with it, any typos?”’ Defense counsel
replied, “[n]o, Your Honor.” The parties then proceeded
to closing arguments. Following the parties’ closing
arguments, the trial court charged the jury. The trial
court’s charge included the same definition of the term
“material fact” that was contained in the second, third
and final drafts of the charge. At the conclusion of the
charge, the trial court again asked counsel, “[o]ther
than what’s previously been stated, [do you have] any
exceptions to the instruction?” Defense counsel replied,
“[n]o, Your Honor.”

In the present case, the record is adequate for review
and the claim of instructional error on an element of
the crime is of constitutional magnitude because it
implicates the due process rights of the defendant. See
State v. Fabricatore, 281 Conn. 469, 477, 915 A.2d 872
(2007). We conclude, however, on the basis of our
recent decision in State v. Kitchens, 299 Conn. 447,
A.3d (2011), that the defendant has waived her
claim of instructional error and, therefore, that it fails
under the third prong of Golding. See id., 467 (“[a]
constitutional claim that has been waived does not sat-
isfy the third prong of the Golding test because, in
such circumstances, we simply cannot conclude that
injustice [has been] done to either party . . . or that
the alleged constitutional violation clearly exists and
clearly deprived the defendant of a fair trial” [internal
quotation marks omitted]).

In Kitchens, we expressly overruled Ebron; id.,
472-73; and concluded that, “when the trial court pro-
vides counsel with a copy of the proposed jury instruc-
tions, allows a meaningful opportunity for their review,
solicits comments from counsel regarding changes or
modifications and counsel affirmatively accepts the
instructions proposed or given, the defendant may be
deemed to have knowledge of any potential flaws
therein and to have waived implicitly the constitutional
right to challenge the instructions on direct appeal.”
1d., 482-83. In the present case, the trial court provided
defense counsel with three drafts (the second, third and
final drafts) of its proposed instructions on workers’
compensation fraud, all of which included the same
definition of the term “material fact” that the defendant
challenged in her appeal to the Appellate Court. The
first of these three drafts was distributed to counsel on
October 27, 2006. Defense counsel, therefore, had three



days to review the proposed instructions before the
charging conference on October 30, 2006. The record
indicates that defense counsel, in fact, did review the
first of those three drafts, as defense counsel withdrew
his request to charge and accepted the trial court’s
charge at the charging conference. The trial court dis-
tributed the second of these three drafts of the charge
to counsel at approximately 12 p.m. on October 30,
2006, and the record indicates that defense counsel
reviewed that draft as well. Defense counsel explicitly
stated so on the record, and his review was thorough
enough to spot a typographical error concerning the
dollar value of the workers’ compensation benefits
allegedly received by the defendant. The last or “final”
draft of the charge was distributed to counsel on Octo-
ber 31, 2006, and the trial court gave counsel two more
opportunities to raise issues with or object to the charge
on that day. Defense counsel accepted the charge on
both occasions. In sum, defense counsel had meaningful
and multiple opportunities to review the trial court’s
instructions and to object to any language therein, and,
in response to solicitation by the trial court, repeatedly
indicated his satisfaction with the charge. Thus, in
accordance with our holding in Kiichens, we conclude
that the defendant waived her claim of instructional
€error.

Our conclusion is not altered by the fact that the
challenged definition of “material fact” was allegedly
never discussed during the various charging confer-
ences. Kitchens indicates that the opportunity for
meaningful review and discussion can give rise to a
determination that a defendant has implicitly waived
his or her constitutional right to challenge the instruc-
tions on direct appeal. See id. Actual discussion of the
instruction later challenged is not required. In addition,
we conclude that there is no merit to the defendant’s
claim that defense counsel may not waive a jury instruc-
tion claim on behalf of his client, the defendant. It is
well settled that counsel has the authority to waive
such a right and that the court can rely on counsel’s
representations regarding the propriety of the instruc-
tions at any stage of the proceeding. As we stated in
State v. Holness, 289 Conn. 535, 958 A.2d 754 (2008),
in which we considered whether a jury instruction was
adequate to safeguard the defendant’s constitutional
rights, the requirement of a knowing and intelligent
waiver by the defendant himself is “inapplicable when

counsel has waived a potential constitutional
claim in the exercise of his or her professional judg-
ment.” Id., 544. With respect to the defendant’s jury
instruction claim in the present appeal, “the trial court
was entitled to presume that defense counsel was famil-
iar with [the law] and had acted competently in
determining that the . . . instruction was adequate to
safeguard the defendant’s [constitutional] rights. To
conclude otherwise would require the trial court to



canvass defense counsel with respect to counsel’s
understanding of the relevant constitutional principles
before accepting counsel’s agreement on how to pro-
ceed. . . . [T]here is nothing in our criminal law that
supports such a requirement.” Id.

The judgment of the Appellate Court is affirmed.

In this opinion ROGERS, C. J., and NORCOTT and
VERTEFEUILLE, Js., concurred.

*The listing of justices reflects their seniority status on this court as of
the date of oral argument.

* January 5, 2011, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.

! We granted the defendant’s petition for certification to appeal limited
to the following issue: “Did the Appellate Court properly determine that the
defendant had waived her claim of error regarding a jury instruction?” State
v. Mungroo, 291 Conn. 907, 969 A.2d 172 (2009).

2 General Statutes § 31-290c provides in relevant part: “(a) Any person or
his representative who makes or attempts to make any claim for benefits,
receives or attempts to receive benefits, prevents or attempts to prevent
the receipt of benefits or reduces or attempts to reduce the amount of
benefits under this chapter based in whole or in part upon . . . (2) the
intentional nondisclosure of any material fact affecting such claim or the
collection of such benefits, shall be guilty of a class C felony if the amount
of benefits claimed or received, including but not limited to, the value of
medical services, is less than two thousand dollars, or shall be guilty of a
class B felony if the amount of such benefits exceeds two thousand dollars.
Such person shall also be liable for treble damages in a civil proceeding
under section 52-564.”

3 The staging of the robbery was apparently so inept that the trial court
commented that it “looks like the robbery was staged by the Monty Python
people.” For a more complete recitation of the facts concerning the defen-
dant’s participation in the robbery, see State v. Mungroo, supra, 111 Conn.
App. 679-86.

4 “[A] defendant can prevail on a claim of constitutional error not preserved
at trial only if all of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the claim is of constitutional
magnitude alleging the violation of a fundamental right; (3) the alleged
constitutional violation clearly exists and clearly deprived the defendant of
a fair trial; and (4) if subject to harmless error analysis, the state has failed
to demonstrate harmlessness of the alleged constitutional violation beyond
a reasonable doubt.” State v. Golding, supra, 213 Conn. 239-40.

5 The request to charge filed by the defense addressed only the meaning
of an “injury aris[ing] out of employment . . . .” The request did not address
the meaning of “material fact,” and the defense did not submit any supple-
mental requests to charge.

5 There were no changes to the definition of the term “material fact” in
the third draft.

"There were no changes to the definition of the term “material fact” in
the final draft.




