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Opinion

NORCOTT, J. The defendant, Cesareo Hernandez,
was charged with possession of narcotics with intent
to sell by a person who is not drug-dependent in viola-
tion of General Statutes § 21a-278 (b),' possession of
narcotics with intent to sell within 1500 feet of a school
in violation of General Statutes § 21a-278a (b), conspir-
acy to sell narcotics by a person who is not drug-depen-
dent in violation of General Statutes 8§ 53a-48 (a)® and
21a-278 (b), conspiracy to sell narcotics within 1500
feet of aschool in violation of 8§ 53a-48 (a) and 21a-278a
(b), and possession of drug paraphernalia in violation of



General Statutes § 21a-267 (a).* Following the state’s
failure to comply with the trial court’s order to disclose
the identity of a confidential informant, the court dis-
missed the charges against the defendant. With the per-
mission of the trial court,® the state appealed to the
Appellate Court, which concluded that the trial court
properly had ordered disclosure. State v. Hernandez,
53 Conn. App. 706, 714-15, 736 A.2d 137 (1999). We
granted certification limited to the following issue: “Did
the Appellate Court properly affirm the trial court’s
order requiring the state to disclose the identity of a
confidential informant?” State v. Hernandez, 250 Conn.
909, 738 A.2d 653 (1999). We affirm the judgment of
the Appellate Court.

The underlying facts are set forth by the Appellate
Court as follows: “The signed affidavit, which the police
submitted in support of their application for a search
and seizure warrant for the defendant’s apartment, dis-
closes that on February 18, 1995, at approximately 5
p.m., a confidential informant contacted Detectives
Anthony Martinez and Stephen Grabowski of the Hart-
ford police department. The informant stated that
‘Munie,” whom the detectives recognized as Louis Rosa-
rio, would be packaging heroin in the first floor apart-
ment of 94 Whitmore Street in Hartford. The informant
also stated that Rosario drove a red Camaro. At approxi-
mately 6 p.m., the detectives observed Rosario and an
unidentified Hispanic male exit the first floor apartment
at 94 Whitmore Street and travel to Rosario’s home at
3 Mannz Street in Hartford.

“On that same day, at approximately 6:30 p.m., the
detectives met with the informant. The informant stated
that he had observed Rosario and another Hispanic
male, whom he knew as Luis Martinez, bring a large
amount of heroin into the first floor apartment at 94
Whitmore Street and that ‘as we speak they are packag-
ing heroin . . . . The detectives returned to 94 Whit-
more Street and observed that Rosario’s red Camaro
was parked outside the apartment building.

“The detectives subsequently obtained a search and
seizure warrant for the first floor apartment at 94
Whitmore Street. The police incident report discloses
that on February 18, 1995, at approximately 8:30 p.m.,
the detectives executed the warrant. Several minutes
after the police gained entry, the defendant and his
wife, Andrea Hernandez, returned to the apartment. The
police seized 100 glassine bags from a dresser drawer in
the defendant’s bedroom, and the powder in these bags
later tested positive for heroin.” State v. Hernandez,
supra, 53 Conn. App. 708-709.

After being charged with the narcotics offenses, the
defendant filed a notice of alibi in which he claimed
that several witnesses would testify that, on February
18, 1995, he had not been in the apartment at 94 Whit-
more Street during the period in question. Id., 709. The



defendant filed a motion for disclosure of the identity
of the state’s informant. Id. The trial court made a predi-
cate factual finding, based on the warrant affidavit,®
that the informant had observed Rosario and Martinez
from within the defendant’s apartment. Id., 710. After
applying the test set forth in Roviaro v. United States,
353 U.S. 53, 62, 77 S. Ct. 623, 1 L. Ed. 2d 639 (1957),
which requires the court to balance the public interest
in the flow of information to the police against the
individual’s right to prepare a defense, the trial court
granted the defendant’s motion for disclosure. State v.
Hernandez, supra, 53 Conn. App. 709. The state refused
to disclose to the defendant the identity of the informant
and, consequently, the trial court dismissed the case.
Id. This appeal followed.

Before the Appellate Court, the state argued that: (1)
there was no basis in the record for the trial court to
find that the informant was inside the apartment when
he observed Rosario and Martinez bringing the narcot-
ics into the defendant’s apartment; (2) it was improper
to order disclosure because the confidential informant
had acted as a tipster rather than as a withess to or a
participant in the offenses charged; (3) any testimony
concerning the defendant’s absence from his home
when the narcotics were delivered and packaged lacks
probative value concerning the defendant’s knowledge,
dominion and control over the narcotics found in his
home; (4) the informant did not hear the disputed
incriminating statements of the defendant and had noth-
ing to offer on that issue; and (5) the defendant had
other means of establishing his absence from his home
immediately preceding his arrest.

The Appellate Court disagreed with the state and
concluded that the trial court had not abused its discre-
tion by ordering the state to disclose the identity of
the confidential informant. Id., 714-15. Specifically, the
Appellate Court upheld the trial court’s conclusion that
the defendant had a legitimate assertion that, based on
the informant’s presence inside the defendant’s apart-
ment, he could testify that persons other than the
defendant had introduced the narcotics into the defend-
ant’s apartment and had packaged the narcotics into
distinctive bags that matched those bags later found in
the defendant’s bedroom. Id., 715.

On appeal to this court, the state claims that the
Appellate Court applied an improper standard for dis-
closure and that, based upon the facts in the record,
the defendant’s need for disclosure fails to outweigh
the state’s strong interest in maintaining a necessary
flow of information from confidential sources to the
police. The defendant argues that the Appellate Court
applied the proper standard for disclosure and that the
facts of this case support the trial court’s disclosure
order. We agree with the defendant.

As a threshold matter, we set forth the standard by



which an appellate court may review the propriety of
a trial court’s decision to order disclosure. It is a basic
tenet of our jurisprudence that we afford deference to
the trial court and assess the trial court’s conclusions
pursuant to an abuse of discretion standard. In the
present case, we conclude that the Appellate Court
utilized the proper standard in its review of the trial
court’s order of disclosure. “[T]he determination of
whether an informer’s identity shall be revealed is
reviewed as a matter involving the exercise of discretion
by the court.” State v. McDaniel, 176 Conn. 131, 132-33,
405 A.2d 68 (1978); State v. Johnson, 162 Conn. 215,
229, 292 A.2d 903 (1972); State v. Kiser, 43 Conn. App.
339, 347, 683 A.2d 1021, cert. denied, 239 Conn. 945,
686 A.2d 122 (1996), cert. denied, 520 U.S. 1190, 117 S.
Ct. 1478, 137 L. Ed. 2d 690 (1997). “In determining
whether the trial court [has] abused its discretion, this
court must make every reasonable presumption in favor
of [the correctness of] its action.” (Internal quotation
marks omitted.) Mazziotti v. Allstate Ins. Co., 240 Conn.
799, 809, 695 A.2d 1010 (1997); E.M. Loew’s Enterprises,
Inc. v. Surabian, 146 Conn. 608, 612, 153 A.2d 463
(1959). “Our review of a trial court's exercise of the
legal discretion vested in it is limited to the questions
of whether the trial court correctly applied the law and
could reasonably have reached the conclusion that it
did.” Burke v. Avitabile, 32 Conn. App. 765, 771, 630
A.2d 624, cert. denied, 228 Conn. 908, 634 A.2d 297
(1993); Timm v. Timm, 195 Conn. 202, 210, 487 A.2d
191 (1985).

The state first claims that the Appellate Court improp-
erly focused on the materiality of the informant’s proba-
ble testimony in its determination that his identity
should have been disclosed. We disagree.

“The United States Supreme Court’s decision in Rovi-
aro v. United States, [supra, 353 U.S. 53], provides a
starting point for our analysis of how courts should
balance the state’s interest in protecting informants
against the defendant’s interest in obtaining information
useful in conducting his defense. Courts have recog-
nized an informant’s privilege. ‘What is usually referred
to as the inform[ant’s] privilege is in reality the Govern-
ment’s privilege to withhold from disclosure the identity
of persons who furnish information of violations of law
to officers charged with enforcement of that law. . . .
[T]he purpose of the privilege is the furtherance and
protection of the public interest in effective law enforce-
ment. The privilege recognizes the obligation of citizens
to communicate their knowledge of the commission of
crimes to law-enforcement officials and, by preserving
their anonymity, encourages them to perform that obli-
gation.’ ” State v. Richardson, 204 Conn. 654, 657-58,
529 A.2d 1236 (1987), quoting Roviaro v. United States,
supra, 59.” The privilege, however, must yield “[w]here



the disclosure of an informer’s identity, or of the con-
tents of his communication, is relevant and helpful to
the defense of an accused, or is essential to a fair
determination of a cause . . . .” (Emphasis added.)
Roviaro v. United States, supra, 60-61. The defendant
bears the burden of demonstrating such a need for
disclosure. State v. West, 178 Conn. 444, 446, 423 A.2d
117 (1979).

We are unpersuaded that the Appellate Court
employed an improper standard in its review of the trial
court’s order of disclosure.? First, contrary to the state’s
suggestion, the Appellate Court did not set forth a new
rule that if any material testimony can be elicited from
a confidential informant, his identity must be revealed.
Instead, the Appellate Court properly responded to the
state’s argument that the informant had not witnessed
anything of consequence, distinguished those cases
relied upon by the state that upheld refusals to order
disclosure, and refuted the state’s assertion that the
testimony would be irrelevant. State v. Hernandez,
supra, 53 Conn. App. 711-18. Thus, in the present case,
rather than basing the propriety of the disclosure order
on the materiality of the confidential informant’s proba-
ble testimony, the Appellate Court merely rejected the
state’s arguments against disclosure that were predi-
cated on the alleged immateriality of such testimony.

Second, the Appellate Court agreed with the trial
court’s conclusions, which went far beyond a material-
ity threshold. “The trial court concluded that disclosure
of the informant’s identity was necessary because ‘[t]he
informant’s information as may be inferred from the
affidavit directly relates to the defenses asserted by the
defendant. The information, and potentially the infor-
mant’s testimony in court, could be highly exculpatory
of the defendant. Indeed, that information and testi-
mony could potentially exonerate him.” Id., 712.
Accordingly, the Appellate Court properly considered
the degree to which the confidential informant’s testi-
mony would be relevant and helpful to the defendant.
See Roviaro v. United States, supra, 353 U.S. 60-61.
We conclude, therefore, that the Appellate Court
applied the proper standard for disclosure.

Having concluded that the Appellate Court applied
the proper standard for disclosure of a confidential
informant’s identity, we next consider whether the facts
in the record support the trial court’s disclosure order.
The state claims that the Appellate Court failed to recog-
nize that the confidential informant in this case acted
as a mere “tipster,” overstated the importance of his
probable testimony to the theory of the defense, and
overlooked the cumulative nature of that testimony.
We disagree.

Roviaro “suggests that the question of disclosure



should be determined on a case by case basis, and
advocates the use of a balancing test. ‘We believe that
no fixed rule with respect to disclosure is justifiable.
The problem is one that calls for balancing the public
interest in protecting the flow of information against
the individual’s right to prepare his defense. Whether
aproper balance renders nondisclosure erroneous must
depend on the particular circumstances of each case,
taking into consideration the crime charged, the possi-
ble defenses, the possible significance of the informer’s
testimony, and other relevant factors.’” State v. Rich-
ardson, supra, 204 Conn. 658-59, quoting Roviaro v.
United States, supra, 353 U.S. 62. Defenses that may
merit disclosure include entrapment, mistaken identity,
and lack of knowledge. Roviaro v. United States,
supra, 64.

We begin by applying these standards to the present
case. The defendant was charged with possessory nar-
cotics offenses. “To prove either actual or constructive
possession of a narcotic substance, the state must
establish beyond a reasonable doubt that the accused
knew of the character of the drug and its presence,
and exercised dominion and control over it. State v.
Brunori, 22 Conn. App. 431, 435-36, 578 A.2d 139, cert.
denied, 216 Conn. 814, 580 A.2d 61 (1990) . . . .” (Cita-
tion omitted.) State v. Cruz, 28 Conn. App. 575, 579,
611 A.2d 457 (1992). Thus, the defendant’s defense—
that he had no knowledge, dominion or control over the
narcotics—would be a complete defense to the charged
offenses. The confidential informant’s potential testi-
mony—that other people brought the narcotics into
the defendant’s house while he was away and that the
defendant was not present when the narcotics were
packaged at his home—is offered as circumstantial evi-
dence of the defendant’s lack of knowledge, dominion
and control over the narcotics and, therefore, merits
disclosure of the informant’s identity.

Absent an explanation of how and when the narcotics
came into the defendant’s apartment—information that
arguably could be provided only by means of the confi-
dential informant’s potential testimony—the jury could
draw the inference that the defendant either brought
the narcotics there himself, or that the narcotics had
been there long enough for the defendant to have seen
or otherwise known about them. The confidential infor-
mant’s potential testimony, coupled with the testimony
of the defendant’s alibi witnesses, reasonably could pro-
vide an explanation that negates these inferences.
Because this could be invaluable to the defense, disclo-
sure was required.

The state makes several arguments to support its
claim that, based on the facts in the record, it was an
abuse of discretion for the trial court to have ordered
disclosure. First, the state argues that the trial court
improperly failed to recognize that the confidential



informant was a mere tipster. In this regard, the state
argues that the informant fits the classic description of
a “tipster’—one who provides information leading to
the issuance of a search warrant, but is neither an eye-
witness to, nor a participant in, the alleged crimes
charged. We disagree.

The state relies on several Connecticut cases that
hold that disclosure is not required where the confiden-
tial informant is a tipster. State v. Richardson, supra,
204 Conn. 665; State v. Conger, 183 Conn. 386, 392-93,
439 A.2d 381 (1981); State v. West, supra, 178 Conn.
445; State v. McDaniel, supra, 176 Conn. 133; State v.
Johnson, supra, 162 Conn. 227-29; State v. Harris,
supra, 159 Conn. 526-29. We have not said, however,
that a confidential informant’s status as a tipster pre-
cludes disclosure on that basis alone, where there are
other valid means for ordering disclosure. The present
case is distinguishable from the cases upon which the
state relies in that it involves review of a trial court’s
discretionary decision to grant, rather than to deny, a
defendant’s motion for disclosure. Most importantly,
however, the trial court’s decision was based on the
importance of the confidential informant’s testimony
to the defendant, not the status of the confidential
informant.

The disclosure analysis involves balancing competing
interests. The informant’s privilege exists to promote
the flow of information to law enforcement. The excep-
tion to the privilege exists because the privilege may,
at times, infringe on the rights of criminal defendants.
The balancing involves not merely the form in which
the confidential informant gives aid to law enforcement,
but also the substance of the information that the confi-
dential informant can offer. For the state, the confiden-
tial informant’s role here ended in obtaining the search
warrant: he has nothing to offer to the state’s prosecu-
tion of the defendant. For the defendant, however, the
confidential informant almost certainly would be an
important witness in his effort to establish a lack of
knowledge defense. To limit the disclosure to those
confidential informants who have witnessed elements
necessary to the state’s case would ignore the principle
that the nature of the defense may be a significant
factor in the determination of whether disclosure is
appropriate. See Roviaro v. United States, supra, 353
U.S. 62. Therefore, we conclude that, regardless of
whether the confidential informant may be character-
ized as a “tipster,” if the substance of the potential
testimony otherwise supports disclosure, then disclo-
sure is proper.

The state’s second argument addresses the substance
of the confidential informant’s testimony. The state con-
tends that the confidential informant’s testimony would
not be probative of any critical issues in the case
because the actual presence of the defendant in the



apartment was not required for proof of the charged
offenses. The defendant counters that the confidential
informant’s potential testimony would be probative of
the critical question of whether the defendant had
knowledge of, and dominion and control over, the nar-
cotics because it could establish the time frame during
which the narcotics entered the defendant’s apartment,
as well as the identity of those who brought the narcot-
ics there. We agree with the defendant.

Although the state correctly contends that the confi-
dential informant’s testimony would not be conclusive
regarding the question of the defendant's knowledge,
dominion and control of the narcotics because the
defendant’s presence is not an essential element of the
charged possessory offenses, we have never limited
disclosure to situations in which the known content of
the confidential informant’s testimony would certainly
or very likely exonerate a defendant. The issue is
whether the confidential informant’s testimony would
be highly probative and important, if not critical, to his
defense. We conclude that the informant’s potential
testimony in this case meets that threshold.

The state’s final argument is that the confidential
informant’s testimony would be cumulative because the
defendant has other means of proving that he was not at
his apartment when the confidential informant allegedly
witnessed the packaging of the narcotics. We disagree.
The informant can potentially testify when the drugs
were brought into the defendant’s home, who brought
them there, and whether the defendant was present at
that time. Additionally, it is arguable that the testimony
of the alibi witnesses would not be useful to the defend-
ant without the evidence that could be provided only
by the informant: the time in which the narcotics were
brought to the defendant’s apartment and who was
present at that time. Therefore, we conclude that the
confidential informant’s testimony would not be cumu-
lative.

The judgment of the Appellate Court is affirmed.

In this opinion BORDEN, KATZ and PALMER, Js.,

concurred.

! General Statutes § 21a-278 (b) provides: “Any person who manufactures,
distributes, sells, prescribes, dispenses, compounds, transports with the
intent to sell or dispense, possesses with the intent to sell or dispense,
offers, gives or administers to another person any narcotic substance, halluci-
nogenic substance other than marijuana, amphetamine-type substance, or
one kilogram or more of a cannabis-type substance except as authorized
in this chapter, and who is not at the time of such action a drug-dependent
person, for a first offense shall be imprisoned not less than five years nor
more than twenty years; and for each subsequent offense shall be imprisoned
not less than ten years nor more than twenty-five years. The execution
of the mandatory minimum sentence imposed by the provisions of this
subsection shall not be suspended except the court may suspend the execu-
tion of such mandatory minimum sentence if at the time of the commission
of the offense (1) such person was under the age of eighteen years or, (2)
such person’s mental capacity was significantly impaired but not so impaired
as to constitute a defense to prosecution.”

2 General Statutes § 21a-278a (b) provides: “Any person who violates sec-



tion 21a-277 or 21a-278 by manufacturing, distributing, selling, prescribing,
dispensing, compounding, transporting with the intent to sell or dispense,
possessing with the intent to sell or dispense, offering, giving or administer-
ing to another person any controlled substance in or on, or within one
thousand five hundred feet of, the real property comprising a public or
private elementary or secondary school, a public housing project or a
licensed child day care center, as defined in section 19a-77, that is identified
as a child day care center by a sign posted in a conspicuous place shall be
imprisoned for a term of three years, which shall not be suspended and
shall be in addition and consecutive to any term of imprisonment imposed
for violation of section 21a-277 or 21a-278. To constitute a violation of this
subsection, an act of transporting or possessing a controlled substance shall
be with intent to sell or dispense in or on, or within one thousand five
hundred feet of, the real property comprising a public or private elementary
or secondary school, a public housing project or a licensed child day care
center, as defined in section 19a-77, that is identified as a child day care
center by a sign posted in a conspicuous place. For the purposes of this
subsection, ‘public housing project’ means dwelling accommodations oper-
ated as a state or federally subsidized multifamily housing project by a
housing authority, nonprofit corporation or municipal developer, as defined
in section 8-39, pursuant to chapter 128 or by the Connecticut Housing
Authority pursuant to chapter 129.”

® General Statutes § 53a-48 (a) provides: “A person is guilty of conspiracy
when, with intent that conduct constituting a crime be performed, he agrees
with one or more persons to engage in or cause the performance of such
conduct, and any one of them commits an overt act in pursuance of such con-
spiracy.”

* General Statutes § 21a-267 (a) provides: “No person shall use or possess
with intent to use drug paraphernalia, as defined in subdivision (20) of
section 21a-240, to plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, analyze, pack, repack,
store, contain or conceal, or to inject, ingest, inhale or otherwise introduce
into the human body, any controlled substance as defined in subdivision
(9) of section 21a-240. Any person who violates any provision of this subsec-
tion shall be guilty of a class C misdemeanor.”

5 General Statutes § 54-96 provides: “Appeals from the rulings and deci-
sions of the Superior Court, upon all questions of law arising on the trial
of criminal cases, may be taken by the state, with the permission of the
presiding judge, to the Supreme Court or to the Appellate Court, in the same
manner and to the same effect as if made by the accused.”

8 “The trial court determined that [iJt may reasonably be inferred from
the [warrant] affidavit that the informant told the police that he had been
in the apartment while Rosario and Martinez were packaging the drugs.
. . . The signed affidavit, which the detectives submitted in support of their
application for a search and seizure warrant for the defendant’s apartment,
states that the affiants on 2-18-95 at approximately 1830 hours met with the
informant who stated that he observed [Rosario] and another Hispanic male
who he knows as Luis Martinez bring a large amount of heroin into the
apartment at 94 Whitmore Street, first floor apartment. . . . The informant
stated that Rosario . . . had returned to 94 Whitmore Street and that as
we speak they are packaging heroin in the targeted location. . . .

“On the basis of our review of the record, we conclude that the trial
court’s finding that the informant was in the apartment when Rosario and
Martinez arrived with the heroin and then packaged it was not clearly
erroneous.” (Citations omitted; emphasis in original; internal quotation
marks omitted.) State v. Hernandez, supra, 53 Conn. App. 710-11.

" Although Roviaro addresses federal evidentiary law, it has nonetheless
been influential in our consideration of the disclosure of the identity of
confidential informants. See, e.g., State v. Jackson, 239 Conn. 629, 632, 687
A.2d 485 (1997); State v. Richardson, supra, 204 Conn. 657-58; State v. West,
178 Conn. 444, 445, 423 A.2d 117 (1979); State v. Harris, 159 Conn. 521,
527-28, 271 A.2d 74 (1970), cert. dismissed, 400 U.S. 1019, 91 S. Ct. 578, 27
L. Ed. 2d 630 (1971).

8 The state argues that the proper standard for reviewing a disclosure
order is that the confidential informant’s testimony must be “essential to
the defense.” See State v. Jackson, 239 Conn. 629, 636, 687 A.2d 485 (1997);
State v. West, supra, 178 Conn. 445. To the extent that the state presents
these cases as representative of a more restrictive disclosure standard than
that set forth in Roviaro, the state misreads them. On the issue of whether
a confidential informant’s testimony was sufficiently important to outweigh



competing concerns, both cases merely affirmed the trial courts’ determina-
tions that the defendants had failed to meet their burden of justifying disclo-
sure. In State v. West, supra, 445-46, we applied Roviaro and upheld the
trial court’s decision not to order disclosure of the informant’s identity
because the defendant did not articulate any basis for needing to know this
information. In State v. Jackson, supra, 631-32, although the trial court had
determined that the informant’s participation in the criminal transaction
was not significant enough to warrant disclosure, the trial court had ordered
disclosure because it had concluded that the evidence had not demonstrated
that the informant’s identity was, in fact, confidential. This court reversed,
based on confidentiality grounds, and left undisturbed the trial court’s deter-
mination that the defendant otherwise fell short of demonstrating a need
for disclosure sufficient to overcome the informant’s privilege. Id., 636.



