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STATE v. MAURICE M.—DISSENT

PALMER, J., with whom ROGERS, C. J., joins, dis-
senting. The undisputed evidence reveals that, in the
late morning of November 26, 2006, the defendant, Mau-
rice M., while watching television on his living room
couch at his East Windsor home, intentionally left his
two year old son in the exclusive care and supervision
of a second child, an eight year old boy, for an extended,
if not indefinite, period of time. Oblivious both with
respect to the whereabouts of the two children in the
house and what they were doing, the defendant also
had failed to secure the back door or child proof the
house and yard, circumstances that prompted the trial
court reasonably to conclude that the defendant ‘‘knew
or should have known that a child could easily get out
[of the house] . . . .’’ This evidence fully supported the
trial court’s determination that it was entirely foresee-
able that an eight year old child would not recognize
the substantial risk that a two year old child, if left
unsupervised for any appreciable period of time, would
open an unsecured back door and wander away. I there-
fore agree with the Appellate Court that the trial court
reasonably found, by a mere preponderance of the evi-
dence, that the defendant’s extremely irresponsible
conduct—conduct that culminated in the two year old
leaving the home, unaccompanied and in his diaper,
only to be found in a nearby thoroughfare by a motorist
who fortunately saw and rescued him—created a situa-
tion inimical to the well-being of the child, in violation
of General Statutes § 53-21 (a) (1).1

It is clear that the defendant would have violated
§ 53-21 (a) (1) if he had left his two year old son alone
and completely unsupervised for one-half hour or more
while he watched television in another part of the
house, especially in light of the fact that he knew or
should have known that the child had easy access to
the yard via the back door. In the majority’s view, how-
ever, the fact that the defendant enlisted an eight year
old child to look after the two year old child radically
alters that conclusion. According to the majority, the
presence of the eight year old necessarily is sufficient
to take the defendant’s conduct out of the purview of
§ 53-21 (a) (1). I disagree with the majority because, in
my view, the trial court reasonably concluded that an
eight year old child lacks the experience, concentration
and mature judgment to appreciate the significant risk
that a two year old, if afforded even the slightest oppor-
tunity, will find an unsecured door, open it and walk
away.

In reaching a contrary conclusion, the majority fails
to view the evidence in the light most favorable to
sustaining the trial court’s finding, as it is required to
do. Instead, the majority substitutes its own view of



the facts for that of the trial court, thereby usurping
the fact-finding role of the trial court. Moreover, as I
explain more fully hereinafter, each and every one of
the factors that the majority identifies as relevant to
the determination of whether the evidence presented
at the defendant’s probation revocation hearing was
sufficient to support the trial court’s finding—the grav-
ity and character of the possible risks of harm, the
degree of accessibility of the parent, the length of time
of the abandonment, and the age and maturity of the
child—militates in favor of the trial court’s conclusion.
Finally, the majority purports to assess the validity of
the trial court’s determination under the civil prepon-
derance of the evidence standard of proof, the standard
applicable to probation violation cases, but actually
employs the far more demanding criminal standard of
proof beyond a reasonable doubt. I therefore dissent.

Although the majority opinion sets forth most of the
relevant facts, certain of them bear emphasis. The
defendant was charged with violating the terms of his
probation after his two year old child was found wan-
dering alone on a main thoroughfare in the town of
East Windsor, clad only in a diaper. As the opinion of
the Appellate Court explains, the evidence adduced at
the defendant’s probation revocation hearing estab-
lished that, on the day in question, ‘‘the defendant was
solely responsible for the care of his [two year old son
and an eight year old boy] and that during this time,
the defendant was watching television on the couch in
the living room while [the two boys] played in a different
part of the house. The defendant was aware that the
back door of his home was not secured so as to prevent
egress by a toddler. The defendant left the children
unsupervised long enough for the two year old child to
exit the home without the defendant’s knowledge and
to walk at least 100 feet away from the home into a
busy street where he was nearly struck by a vehicle.2

The defendant was . . . made aware that the two year
old child was missing [only] when the eight year old
child notified the defendant that he could not find [the
two year old child]. The [two year old] child was outside
for [at least twenty-five to thirty minutes] before the
defendant came to retrieve him.’’ State v. Maurice M.,
116 Conn. App. 1, 8–9, 975 A.2d 90 (2009).

According to Sergeant Michael Hannaford of the East
Windsor police department, when the defendant finally
appeared, he exhibited no visible signs of concern for
the child. Hannaford stated that the defendant acted
‘‘noncaring [and] nonchalant,’’ like it ‘‘wasn’t . . . that
big of a deal [that] the child got out . . . .’’ Indeed,
when the child reached his arms out to his father for
comfort, the defendant ‘‘just . . . turned away’’ and
‘‘ignor[ed] the child.’’ To Hannaford, the defendant
appeared ‘‘upset’’ and ‘‘[a]ngry,’’ not because the child
could have been seriously injured but because ‘‘the child
had left . . . the house.’’ When Hannaford asked the



defendant how the child had gotten out, the defendant
responded that ‘‘he must have opened the back door’’
while the defendant ‘‘was on the couch watching [the
television] or otherwise not paying attention to the chil-
dren . . . .’’

In the course of his investigation, Hannaford visited
the defendant’s home and observed that there were no
child safety devices on the doorknob on the back door
to prevent a young child from opening the door. Hanna-
ford also learned that the defendant had left the two
year old in the care of another child. Hannaford testified
that he arrested the defendant for risk of injury to a
child because the defendant’s failure to supervise his
children had created a situation in which the two year
old was able to leave the house unnoticed and nearly
get struck by a car.

At the conclusion of the state’s case, defense counsel
argued that the state’s evidence was insufficient to
establish, by a fair preponderance of the evidence, that
the defendant had created a situation inimical to the
safety or well-being of his child in violation of § 53-21
(a) (1) because it was not reasonably foreseeable ‘‘that
letting his child play in the house with an older child
was placing his child’s life or limb in danger.’’ Defense
counsel further contended that unsupervised ‘‘indoor
domestic playing’’ does not amount to a total lack of
supervision, and, therefore, the defendant’s case was
distinguishable from those in which a parent was found
guilty of risk of injury to a child for leaving a child at
home without any supervision. Defense counsel also
argued that the defendant’s conduct was not reckless
because, as soon as the defendant became aware that
the child was missing, he immediately began to look
for him.

The trial court was not persuaded by counsel’s argu-
ments and found that the state had proven by a fair
preponderance of the evidence that the defendant had
committed the crime of risk of injury to a child in
violation of his probationary condition barring any crim-
inal conduct. The trial court explained that parents are
required by law to protect their children from known
risks. Specifically, the court stated: ‘‘There are risks in
the house. . . . [T]hat’s why [people] . . . baby
[proof] houses. In this case, the child didn’t fall out [of]
the second story window, but he also didn’t stay in the
house. . . . [The child left the property by himself,
exiting the house through the unsecured back door.]
There was nothing to prevent [the child] from going
out. [The defendant] lives in that house. . . . It’s his
responsibility [as the parent] to make sure that [certain
dangers] don’t exist . . . . Toddlers migrate. They go
everywhere. . . . [It] wasn’t . . . [the eight year old
child’s] responsibility to take care of the two year old
child and to make sure that the two year old . . .
doesn’t get hurt or doesn’t leave the house or eat some-



thing that he’s not supposed to eat. It’s the adult’s
responsibility. And by not fulfilling that responsibility,
in this particular instance, a risk of harm to the [two
year old] child existed. That is, a back door was accessi-
ble. . . . The [defendant] had no idea where [the child]
was in the house . . . . [He] [h]ad no idea that [the
child] had left the house. [The child] left the house
because he was able to do so. . . . And he managed
to get himself into the middle of a highway as [a] result.
. . . And it’s not the [two year old] child’s fault. And
it’s not the [eight] year old’s fault. It’s [the defendant’s]
fault. It’s [the defendant’s] responsibility as a father and
as a caregiver to make sure that [his] child is protected
. . . [and] that the child does not leave the house and
go wandering . . . down the street . . . .’’

Having concluded that the defendant violated his pro-
bation, the trial court proceeded to the dispositional
phase of the hearing. At that time, the court noted that
the defendant had an extensive criminal history, which
included multiple probation violations. The court fur-
ther noted, with respect to the probation violation that
is the subject of this appeal, that it was not simply poor
parenting that had led to the defendant’s arrest but,
rather, a reckless disregard for a dangerous condition
that the defendant knew or should have known existed.
Specifically, the court stated: ‘‘He knew that there was
no lock on the door. He knew that there was no fence
around [his yard] . . . . And he knew or should have
known that a child could easily get out [of the house]
under those circumstances. It wasn’t simply that the
child left the premises. He left the premises, and nobody
knew about it. [The defendant] didn’t know about it
because he wasn’t supervising [the child]. He left him
in the care or supervision of another child and that
created a risk of injury to this child, a risk of severe
injury. . . . [The child] had to walk across the highway
to leave his shoes in the middle of the highway. He had
to go right across that road under circumstances that
should never have been allowed to exist. And that was
a dangerous situation. It’s not just a parenting skill. It’s
almost as though it’s a lack of care whatsoever for the
. . . welfare of the child.’’ The court thus concluded,
on the basis of the totality of the circumstances, that
the beneficial aspects of probation no longer were being
served in the defendant’s case and, accordingly,
revoked the defendant’s probation. The Appellate Court
thereafter affirmed the trial court’s judgment.

In reversing the judgment of the Appellate Court, the
majority recognizes, as this court previously stated in
State v. Scruggs, 279 Conn. 698, 724–25, 905 A.2d 24
(2006), that ‘‘§ 53-21 (a) (1) is broadly drafted and was
intended to apply to any conduct, illegal or not, that
foreseeably could result in injury to the health of a
child.’’ (Internal quotation marks omitted.) The majority
then identifies several nonexclusive factors to be con-
sidered in determining whether a particular risk was



foreseeable for purposes of a case, such as the present
one, involving a claim that a parent or other adult
responsible for a child’s supervision has violated the
law by failing to uphold his or her responsibility. These
factors include the age and maturity of the child, the
gravity of the risk, the length of time of the abandon-
ment, the degree of the parent’s accessibility, and the
protective measures that the parent has taken to mini-
mize the risk. The majority concludes, and I agree, that
‘‘[t]his fact specific approach, and the attendant require-
ment to consider the totality of the circumstances of
each case, is consistent with the foreseeability element
of § 53-21 (a) (1), and provides the necessary guidance
to determine whether a given defendant has committed
the crime of risk of injury to a child,’’ in this case, by
a preponderance of the evidence standard of proof. I
disagree with the majority, however, insofar as it deter-
mines that, upon application of those factors, no trier
of fact rationally could find, by a preponderance of
evidence, that the defendant had violated § 53-21 (a)
(1) by creating a situation inimical to the two year old
child’s physical well-being.

Before considering the facts in light of the relevant
factors, I first set forth several principles that govern
this court’s analysis. Because a probation revocation
proceeding is akin to a civil, rather than a criminal,
proceeding, ‘‘a trial court may . . . find a violation of
probation [if] it finds that the predicate facts underlying
the violation have been established by a preponderance
of the evidence at the hearing—that is, the evidence
must induce a reasonable belief that it is more probable
than not that the defendant has violated a condition of
his or her probation.’’ State v. Davis, 229 Conn. 285,
302, 641 A.2d 370 (1994). Thus, the burden on the state
to establish a probation violation ‘‘is substantially lower
than that for conviction’’; State v. Roberson, 165 Conn.
73, 80, 327 A.2d 556 (1973); which, of course, is proof
beyond a reasonable doubt. Accordingly, whether the
evidence in the present case is sufficient to support a
criminal conviction of the offense of risk of injury to
a child in violation of § 53-21 (a) (1) ‘‘simply has no
relevance whatsoever to an independent determination
on the same facts made in a revocation of probation
hearing’’; (internal quotation marks omitted) State v.
Benjamin, 299 Conn. 223, 236, 9 A.3d 338 (2010);
because of the much lower standard of proof applicable
to probation violation cases. Furthermore, it is well
established that, ‘‘[i]n making its factual determination
[whether a condition of probation has been violated],
the trial court is entitled to draw reasonable and logical
inferences from the evidence. . . . [This court’s]
review is limited to whether such a finding was clearly
erroneous. . . . A finding of fact is clearly erroneous
when there is no evidence in the record to support it
. . . or when although there is evidence to support it,
the reviewing court on the entire evidence is left with



the definite and firm conviction that a mistake has been
committed. . . . [E]very reasonable presumption must
be given in favor of the trial court’s ruling.’’ (Internal
quotation marks omitted.) State v. Faraday, 268 Conn.
174, 185, 842 A.2d 567 (2004).

In addition, ‘‘[u]nder Connecticut law, parents have
a common-law duty to protect their children. . . . A
defendant’s failure to act when under a duty to do so,
thereby permitting a dangerous situation to exist or
continue, or a defendant’s deliberate indifference to a
dangerous situation that poses a risk of injury to a child,
may be sufficient to support a conviction under the
situation prong of § 53-21 (a) (1).’’ (Citation omitted.)
State v. Maurice M., supra, 116 Conn. App. 17. Thus,
‘‘a defendant who knowingly fails to provide for the
protection of a child when that child is under [his or
her] care . . . creates a situation that endangers the
physical well-being of the child and, thus, [such failure]
falls with the ambit of [§ 53-21 (a)].’’ State v. Branham,
56 Conn. App. 395, 402, 743 A.2d 635, cert. denied, 252
Conn. 937, 747 A.2d 3 (2000); see also State v. Sorabella,
277 Conn. 155, 173, 891 A.2d 897 (‘‘[I]t is not necessary,
to support a conviction under § 53-21, that the [accused]
be aware that his conduct is likely to impact a child
younger than the age of sixteen years. Specific intent
is not a necessary requirement of the statute. Rather,
the intent to do some act coupled with a reckless disre-
gard of the consequences . . . of that act is sufficient
to [establish] a violation of the statute.’’ [Internal quota-
tion marks omitted.]), cert. denied, 549 U.S. 821, 127 S.
Ct. 131, 166 L. Ed. 2d 36 (2006). ‘‘This duty to protect
logically includes a duty to supervise one’s [two year
old] child, especially [when] there are known dangers
that pose a risk of injury to that child.’’ State v. Maurice
M., supra, 11.

With these principles in mind, I turn to the various
factors that bear on the determination of whether the
defendant’s conceded failure to supervise his two year
old child inside the home gave rise to a foreseeable
risk of harm to that child. The first factor, the age and
maturity of the child, clearly supports the trial court’s
decision. ‘‘Common sense and experience inform us
that young children are inquisitive and impulsive.’’ State
v. Padua, 273 Conn. 138, 159, 869 A.2d 192 (2005).
Indeed, as one court observed in the context of a case
involving a three year old, ‘‘[a] child may be so young
as to be manifestly and utterly incapable of exercising
any of those qualities of attention, perception, knowl-
edge, experience, intelligence, and judgment which are
necessary to enable the child to perceive a risk and to
realize its unreasonable character.’’ (Internal quotation
marks omitted.) Brown v. Smalls, 325 S.C. 547, 556,
481 S.E.2d 444 (App. 1997). Thus, in a case involving a
child just one month shy of his second birthday, the
Florida Supreme Court aptly noted that ‘‘[i]t is a matter
of common knowledge that small children are erratic



and unpredictable, [and] that they are liable to take
off at any time and in any direction with no concern
whatever for their own safety.’’ Miami Paper Co. v.
Johnston, 58 So. 2d 869, 870 (Fla. 1952). This is espe-
cially true of two year old children, who, as every parent
knows, have no sense of their own limitations and are
prone to all manner of impulsive and reckless behavior.
Among other things, they open doors, climb up and
down stairs, place objects in their mouths and other-
wise test the limits of their newly acquired motor skills,
wholly without regard for the consequences. The trial
court reasonably found, therefore, that the defendant’s
wilful failure to supervise his two year old child inside
the home was particularly egregious because it was
readily foreseeable that the child, if left unsupervised
even for a very short period of time, might open the
back door and wander away.

The evidence pertaining to the second factor, the
gravity of the risk, also supports the trial court’s deci-
sion. The state adduced testimony establishing that the
defendant’s home is located near one of East Windsor’s
busiest thoroughfares, which, according to Sergeant
Hannaford, is heavily traveled both on weekdays and
weekends. On the day of the incident, the yard sur-
rounding the house was unfenced, and the back door
leading to the exterior of the house was not equipped
with any type of lock or child safety device capable of
preventing a two year old from opening it.3 On the
basis of this uncontroverted evidence, the trial court
reasonably found that the proximity of the defendant’s
house to a busy thoroughfare and the existence of an
inadequately secured back door posed a serious risk
of harm to the unsupervised two year old child.

The third consideration is the length of time of the
parental abandonment. Although there is no evidence
either as to how long the two year old child was unsu-
pervised inside the house before he exited through the
back door or the total length of time that the child
wandered around outside before he was found by a
passing motorist, it is undisputed that approximately
one-half hour had elapsed from the time that the child
was found until the defendant appeared to retrieve him.
Thus, even if it is assumed that the defendant spent up
to ten full minutes searching for his son inside the house
upon learning that the eight year old could not find
him—it is highly unlikely that such a search would have
taken any longer than ten minutes—the two year old
child would have been left alone, unsupervised, for
about twenty minutes. It is beyond dispute that it is
extremely dangerous to leave a two year old child with-
out adult supervision for that extended period of time.
Accordingly, the third factor strongly supports the trial
court’s decision.

Before addressing the remaining considerations, it is
important to note that the majority itself does not dis-



pute the fact that the three foregoing factors clearly
support the trial court’s determination. Indeed, with
respect to those three factors, the majority expressly
acknowledges that the defendant wilfully ‘‘fail[ed] to
supervise his child inside the home,’’ instead, leaving
that task to an eight year old, even though ‘‘the back
door . . . was not equipped with a child safety device’’
and even though the home was located only ‘‘100 feet
from a narrow, small town road that, at times, was
heavily traveled. . . . Between twenty and twenty-five
minutes may have passed from the time that witnesses
first saw the child outside the home to the time that
the defendant appeared to retrieve his child . . . .
From this information, the trial court could have con-
cluded that the defendant’s two year old son was with-
out adult supervision for at least twenty-five to thirty
minutes, and that the proximity of the defendant’s home
to a busy street presented a dangerous condition.’’

With respect to the fourth factor, the degree of paren-
tal accessibility, several cases of this court and the
Appellate Court make clear that leaving young children
at home alone for any appreciable period of time will
support a conviction under § 53-21 (a) (1). See, e.g.,
State v. Fields, 302 Conn. 236, 261, 24 A.3d 1243 (2011)
(leaving one year old child alone at home for any appre-
ciable period of time is both dangerous and unsafe);
State v. Branham, supra, 56 Conn. App. 398–99 (jury
reasonably could have concluded that leaving three chil-
dren, all under four years of age, unsupervised in house
even for short period of time posed serious risk of harm
to those children); State v. George, 37 Conn. App. 388,
390, 656 A.2d 232 (1995) (leaving seventeen month child
home alone led to conviction under risk of injury stat-
ute). Although the defendant in the present case did
not leave his two year old child alone, common sense
and experience dictate that a parent may be physically
present in the home but not ‘‘accessible’’ to his or her
children in any meaningful sense of the term for pur-
poses of providing them with the care and supervision
necessary under the circumstances. Furthermore, the
degree to which a parent is accessible to a child inside
the home necessarily depends on the age and maturity
level of the child, and the vigilance or lack thereof of
the parent. In the present case, the evidence indicated
that the defendant completely abrogated his parental
responsibility by leaving his child in the exclusive care
and control of a second child, who himself was only
eight years of age. The trial court reasonably found that
this arrangement was entirely inadequate because the
defendant, having placed himself in a position from
which he personally was unable to react to an emer-
gency or some other problem in a timely fashion, opted
to rely on the limited skill and immature judgment of
an eight year old. As this court expressly has stated, it
is unreasonable to expect that an eight year old child
will react responsibly to a potentially dangerous situa-



tion because of ‘‘the lack of judgment natural to so
young a child . . . .’’ Cote v. Palmer, 127 Conn. 321,
326, 16 A.2d 595 (1940). It is no surprise, therefore, that
the defendant did not learn that his two year old child
had gone missing until being made aware of that fact
by the eight year old a considerable period of time after
the two year old actually had left the house. In such
circumstances, the trial court reasonably found that,
although the defendant was physically present in a dif-
ferent part of the house, his personal inattentiveness,
coupled with his obvious failure to make appropriate
arrangements for the care and supervision of the two
year old in his absence, rendered him functionally inac-
cessible for a sufficient period of time so as to subject
the child to a serious risk of harm.

The fifth and final factor, the protective measures
taken by the defendant to minimize the risk of harm,
also militates in favor of a finding that the defendant
had placed the two year old in a potentially dangerous
situation with foreseeably disastrous consequences.
Although the defendant made no effort to secure the
back door and otherwise failed to child proof the house,
he nevertheless saw fit to leave his son in the care and
custody of an eight year old. It is readily apparent that
an eight year old child is likely to be, and in the present
case clearly was, too immature and too easily distracted
to properly care for a younger child, particularly a child
who is only two years of age. Indeed, the fact that the
eight year old in the present case lost track of the two
year old for a considerable period of time before alerting
the defendant that he was missing is ample proof of this
fact. Consequently, the trial court reasonably concluded
that the only real protective measure that the defendant
had taken, namely, enlisting an eight year old to super-
vise his two year old child, was so clearly inadequate as
to render the defendant’s conduct highly irresponsible.

Thus, the foregoing factors unquestionably support
the trial court’s findings, especially when those findings
are viewed in the light most favorable to sustaining the
trial court’s determination. To conclude otherwise is
simply to second guess the reasoned judgment of the
trial court and to ignore the fact that the court’s judg-
ment was predicated on the preponderance of the evi-
dence standard of proof. Although it undoubtedly is
true that different fact finders might reasonably draw
different inferences from the evidence in the present
case, it simply cannot be said that no reasonable fact
finder could draw the inferences that the trial court
did. The majority’s reasons for its contrary conclusion
do not withstand scrutiny.4

The majority posits two primary reasons why the
evidence provides an insufficient basis for the trial
court’s judgment. First, the majority asserts that the
evidence does not support the trial court’s finding that
the exterior of the defendant’s home was accessible to



his two year old child through the unlocked back door.5

Second, the majority contends that the trial court
‘‘fail[ed] to give proper weight’’ to certain facts that, in
the majority’s view, reduced the foreseeability of the
risk in this case, in particular, the defendant’s accessibil-
ity to his children, the fact that the defendant left the
two year old in the care of the eight year old, and
the lack of evidence establishing that the two year old
previously had left the house on his own.

With respect to the accessibility of the back door,
the majority states that ‘‘[t]he only evidence offered
relative to the back door . . . was [Sergeant] Hanna-
ford’s testimony ‘that there [were] no safety devices on
the doorknobs or such that . . . one would normally
do with young children to prevent them from opening
the doors . . . .’ ’’ The majority asserts, however, ‘‘that
Hannaford’s testimony [was] too vague and ambiguous
in its bare reference [to] a lack of safety devices to
sustain the trial court’s conclusion that the back door
was accessible to the [two year old] child.’’ Footnote
10 of the majority opinion. Specifically, the majority
argues that, ‘‘[w]ith the exception of Hannaford’s testi-
mony that the back door did not have any ‘safety
devices,’ the record is devoid of any other evidence
relative to the nature of the back door, which undoubt-
edly is material to the ease with which a two year old
child could have accessed the exterior of the home.
For example, there is no clear indication in the record
as to how many doors separated the interior of the home
from the exterior . . . . There is also no indication as
to whether the back door or doors were ajar or shut
at the time the child exited the home. Moreover, there
is no indication as to the method by which one would
open the back door or doors, i.e., whether one must
turn a doorknob and pull open the door; whether one
must grasp a handle, depress a thumb lever and pull
open the door; or whether one must press a small push
latch and push open the door to exit (as is common with
screen doors).’’ The majority also notes that, although
Hannaford testified ‘‘ ‘that there [were] no [child] safety
devices on the doorknobs’ . . . there [was] no indica-
tion as to what exactly the missing ‘safety device’ was,
i.e., whether Hannaford was referring to a circular plas-
tic device that covers metallic doorknobs, a hook and
eye mechanism to keep an exterior screen door from
opening, or some other device.’’ Text accompanying
footnote 10 of the majority opinion. The majority con-
cludes that ‘‘[a]ny of these factors could be relevant to
determining whether the defendant reasonably would
not have thought that his two year old child possessed
the strength and manual dexterity to manipulate the
door or doors open.’’

Contrary to the majority’s assertions, there was over-
whelming evidence to support the trial court’s finding
that, consistent with Hannaford’s express testimony,
the back door was not adequately secured to prevent



a two year old from exiting, including, most obviously,
evidence that the child was found wandering in the
street outside his home. See Goldstar Medical Services,
Inc. v. Dept. of Social Services, 288 Conn. 790, 834, 955
A.2d 15 (2008) (‘‘[T]here is no distinction between direct
and circumstantial evidence [insofar] as probative force
is concerned . . . . In fact, circumstantial evidence
may be more certain, satisfying and persuasive than
direct evidence.’’ [Internal quotation marks omitted.]);
Stein v. Tong, 117 Conn. App. 19, 24, 979 A.2d 494 (2009)
(‘‘[T]riers of fact must often rely on circumstantial evi-
dence and draw inferences from it. . . . Proof of a
material fact by inference need not be so conclusive
as to exclude every other hypothesis. It is sufficient if
the evidence produces in the mind of the trier a reason-
able belief in the probability of the existence of the
material fact.’’ [Internal quotation marks omitted.]). Put
simply, when a two year old disappears and subse-
quently is found outside his home, it is hardly unreason-
able to conclude, in the absence of any other plausible
explanation, that the child was able to leave the home
though an unsecured door while the person or persons
responsible for supervising the child were not paying
attention. Indeed, in the normal course of events, it
would be impossible to reach any other conclusion,
especially in view of Hannaford’s testimony that the
door had not been secured.

The majority nevertheless maintains that the trial
court could not reasonably have inferred from the
child’s presence outside the home that the exterior of
the home was accessible to him through the back door.
In support of this contention, the majority asserts that
‘‘the ease with which the child exited the home cannot
be presumed by the child’s actual presence outside the
home’’; footnote 11 of the majority opinion; ‘‘the mere
existence of a dangerous outcome does not necessarily
dictate that there was an unsafe condition that caused
it,’’ and ‘‘the evidence is insufficient to sustain the con-
clusion that the back door was accessible, and the mere
fact that the child was in a dangerous situation does
not mean that an unsafe condition caused it.’’ Footnote
14 of the majority opinion. Apart from these conclusory
assertions, however, the majority offers no explanation
whatsoever as to why the child’s presence outside the
home, coupled with Hannaford’s testimony that the
back door had not been adequately secured and the
defendant’s acknowledgement that the child ‘‘must have
exited through the back door,’’ is not probative of the
accessibility of the back door, as well as the ease with
which the child was able to leave the house. Although
it is theoretically possible that the child exited the house
in some other unexpected and unforeseeable manner,
the trial court’s conclusion that the child was able to
leave the house because there were no safety measures
in place to prevent him from doing so is hardly unrea-
sonable. In fact, as I have indicated, in light of all of



the possible explanations for the child being outside
the house, an open or unlocked door is the most logical
explanation, if not the only logical explanation, in view
of the child’s age and Hannaford’s description of the
back door as not having been child-proofed or other-
wise secured.

The majority also contends that the evidence was
insufficient to support the trial court’s findings concern-
ing the accessibility of the back door because there
was nothing in the record to indicate whether the child
had to go through one door or two doors upon exiting,
and because Hannaford did not describe the type of
child safety devices that were missing from the doors.
This parsing of the evidence by the majority is mani-
festly inconsistent with the proper role of an appellate
tribunal, which is not to substitute its view of the evi-
dence for that of the trial court but, rather, to consider
the trial court’s factual findings in the light most favor-
able to sustaining that court’s judgment. For purposes
of the present case, it hardly matters what type of child
safety device was missing from the back door or
whether there were two doors (a screen door in addition
to an interior door) or one. Hannaford’s unchallenged
testimony that there were ‘‘no safety devices on the
doorknobs or such that . . . one would normally [use]
with young children to prevent them from opening . . .
doors’’ was more than sufficient to support the trial
court’s finding that the door was not adequately secured
to prevent egress by a two year old child. (Emphasis
added.) The mere fact that Hannaford was not asked
to describe in detail the various possible devices that
were not installed on the back door neither detracts
from the highly probative nature of his testimony with
respect to the condition and accessibility of the door
nor undermines in any way the trial court’s finding that
the two year old child was able to gain access to the
exterior of the home through the door. To conclude
otherwise, as the majority does, is to ignore the princi-
ple that a reviewing court must consider the evidence
adduced in the light most favorable to sustaining the
trial court’s judgment; it is not this court’s function to
attempt to discredit that evidence by identifying poten-
tial factual issues that the parties did not explore but
that possibly ‘‘could be relevant’’ to a contested issue
in the case.6

Furthermore, although the defendant bore no burden
of proof at the probation revocation hearing, there was
nothing to prevent the defense from presenting evi-
dence concerning the condition of the back door for
the purpose of rebutting Hannaford’s testimony that it
was not properly secured. Indeed, in his brief to this
court, the defendant concedes that he did not argue in
the trial court or in the Appellate Court that the evidence
was insufficient to support a finding that the door was
unlocked. His sole contention, rather, was that his con-
duct was not culpable, first, because it was not reason-



ably foreseeable that the child would leave the house
while playing with his eight year old companion and,
second, because ‘‘he [had taken] appropriate measures
to address the danger by searching for the [two year
old child]’’ upon learning that he had gone missing.
Accordingly, in light of defense counsel’s argument at
the revocation hearing and the complete absence of
any conflicting evidence regarding the accessibility of
the door, there simply was no reason for the trial court
not to credit Hannaford’s testimony that the door was
not secured so as to prevent a two year old from exiting
through it. The trial court also reasonably could have
inferred from the defendant’s statement to Hannaford
that the child ‘‘must have opened the back door’’ that
the defendant was aware that the door was accessible
to the two year old child. Although additional evidence
establishing the degree or extent of the door’s accessi-
bility, in the form of a photograph or other testimonial
evidence, might have strengthened the state’s already
convincing case, it cannot seriously be maintained that
the evidence was devoid of facts from which the trial
court reasonably could have found that the back door
was accessible to the two year old child. See, e.g., Wolk
v. Wolk, 191 Conn. 328, 330, 464 A.2d 780 (1983)
(‘‘[u]nless there were no facts [on] which the [trial]
court could base its finding, we as an appellate body
cannot retry the case or substitute our judgment for
that of the trial court’’). In reaching its contrary conclu-
sion, the majority violates the bedrock principle that,
on appeal, we do not ask whether there is a reasonable
view of the evidence that would result in a finding
favorable to the defendant; rather, we ask whether there
is a reasonable view of the evidence that supports the
finding of the trier of fact. See, e.g., State v. Davis, 283
Conn. 280, 330, 929 A.2d 278 (2007). In the present case,
the evidence was more than sufficient to support the
trial court’s finding.

The majority also concludes that the trial court failed
to give proper weight to the fact that the defendant was
accessible to his children, that the defendant left the
two year old child in the care of the eight year old, and
that the two year old previously had never left the
house on his own. Specifically, the majority states: ‘‘The
defendant’s proximity and accessibility to the [two year
old] child mitigates the child’s young age and reduces
the foreseeability of the child’s escape. Hannaford also
testified that the two year old child was playing with
an eight year old child. Although we recognize that an
eight year old child lacks the maturity and responsibility
of an adult, we note that his presence alone carries
some weight; the two year old child was not wandering
around the home completely unattended. . . . Further,
Hannaford’s testimony established that the child had
never left the house before under these circumstances.
Though we certainly recognize that the state need not
wait for catastrophic harm to occur . . . before prose-



cuting an individual for violating § 53-21 . . . as a gen-
eral proposition, the history, or lack thereof, of past
occurrences provides evidence of the foreseeability of
a given harm.’’7 (Citation omitted; internal quotation
marks omitted.)

Although it is true that the presence of the defendant
and the eight year old child carries some weight, the
trial court’s failure to ascribe to those facts the same
weight as the majority does not render the trial court’s
conclusions unreasonable. Indeed, it is perfectly clear
from the record that the trial court considered all of
the factors identified by the majority but simply viewed
the evidence in a different light. For example, the trial
court reasonably concluded that the defendant’s pres-
ence in the home did not militate significantly against
the foreseeability of the risk because the defendant
knew or should have known that he could not safely
and prudently place his two year old child within the
exclusive supervision of an eight year old for an
extended time period. Simply stated, the trial court’s
conclusion in this regard is logically unassailable.

No less reasonable is the trial court’s unwillingness
to give significant weight to the age of the child whom
the defendant tasked with the responsibility of supervis-
ing his two year old son. Nevertheless, the majority
seeks to undermine the trial court’s finding in this
regard, stating: ‘‘Although we recognize that an eight
year old child lacks the maturity and responsibility of
an adult, we note that his presence alone carries some
weight; the two year old child was not wandering
around the home completely unattended. Moreover, we
also note that the eight year old child demonstrated at
least some minimal level of responsibility by notifying
the defendant that the child was missing.’’ What weight
or import to give to the fact that the two year old child
was not left completely unsupervised but, rather, was
placed in the care of an eight year old, is a quintessential
issue of fact for resolution by the trier of fact, and, as
such, that determination is entitled to great deference.
See, e.g., Hartford Electric Supply Co. v. Allen-Bradley
Co., 250 Conn. 334, 346, 736 A.2d 824 (1999) (‘‘we give
great deference to the findings of the trial court because
of its function to weigh and interpret the evidence
before it and to pass [on] the credibility of witnesses’’
[internal quotation marks omitted]). Indeed, to the
extent that the majority suggests that the trial court
was required to give at least ‘‘some weight’’ to the fact
that the two year old child was being supervised by
an eight year old and had not been left completely
unattended, there is nothing in the record to suggest
that the trial court did not give that fact due weight
and consideration. Thus, the argument that the majority
advances in support of its contention that the trial
court’s findings are unsupported by the evidence or
otherwise mistaken is, in reality, a classic example of
prohibited appellate fact-finding.



With respect to the fact that the child previously had
not left the house unaccompanied, as the majority itself
acknowledges, there is no rule that caregivers are enti-
tled to one bite at the apple before it may be determined
that their conduct created a situation inimical to the
well-being of the child. Indeed, if that were the case,
the protections of § 53-21 would be largely illusory.
Accordingly, the trial court was under no obligation to
conclude that the primary risk of harm in this case,
that is, that the two year old child would open the back
door and go outside, was unforeseeable because the
child never had done so beforehand. To the contrary,
it is common knowledge that two year old children often
attempt new feats without regard for the consequences.
Indeed, that a two year old might one day attempt to
open a door is perhaps one of the most foreseeable
risks a parent faces, which is why, as the trial court
explained, parents child proof their homes well in
advance of the time that the risk presents itself. The
trial court also reasonably could have concluded that,
although this risk was readily foreseeable to an adult,
it was not foreseeable to an eight year old child, who
lacks the experience, judgment and maturity to antici-
pate such dangers. Because the trial court’s findings
with respect to all of the relevant factors are fully sup-
ported by the evidence, this court lacks the authority
to reverse the trial court’s judgment merely because it
would have drawn different inferences from that evi-
dence if it had been the fact finder.8 See, e.g., Gaudio
v. Griffin Health Services Corp., 249 Conn. 523, 534,
733 A.2d 197 (1999) (‘‘[i]f the [trier] could reasonably
have reached its conclusion, the verdict must stand,
even if this court disagrees with it’’ [internal quotation
marks omitted]).

I also disagree with the majority’s contention that to
affirm the judgment of the trial court ‘‘would be to hold
a parent, who is home alone and solely responsible for
the care and supervision of one or more young children,
criminally responsible under what would essentially be
a theory of strict liability for leaving his or her children
unsupervised inside the home for a short period of time,
an illogical and impracticable result. In this case, the
record merely establishes that the defendant exhibited
less than ideal parenting . . . .’’ This assertion is wrong
for several fundamental reasons. First, the trial court
manifestly did not hold the defendant ‘‘criminally
responsible’’ under a ‘‘theory of strict liability . . . .’’
Despite the majority’s concerted effort to suggest other-
wise, this is not a criminal case, and the majority’s
assertion to the contrary notwithstanding, our resolu-
tion of this appeal simply has no bearing on how we
would resolve the defendant’s insufficiency claim if this
had been a criminal case. As we repeatedly have
observed, a probation violation case is a civil case,
with the state bearing the burden of persuasion by a
preponderance of the evidence.9 In such cases, the state



and the defendant ‘‘share the risk of error in roughly
equal fashion. . . . [B]ecause we . . . assign the risk
of error almost equally, we require only a modicum of
subjective certitude on the part of the fact finder: [as]
long as the [court] is persuaded that the [state’s] asser-
tions are probably more true . . . the [state] has met
[its] burden of persuasion.’’ (Internal quotation marks
omitted.) State v. Rizzo, 266 Conn. 171, 210, 833 A.2d
363 (2003). Thus, in the present case, the state was
required to prove the elements of § 53-21 (a) (1) by a
mere preponderance of the evidence. In other words,
the state bore the burden of persuading the trial court
only that it was more likely than not that the defendant’s
conduct in placing his two year old child under the
exclusive supervision of an eight year old child, without
having undertaken efforts to secure the back door, was
inimical to the well-being of the two year old child, in
violation of § 53-21 (a) (1). In criminal cases, by con-
trast, ‘‘because . . . we impose almost all of the risk
of error on the state, we require the fact finder to have
a very high degree of subjective certitude: no reasonable
doubt about the defendant’s guilt.’’ Id., 211. In view of
the significant difference in the two legal standards, a
finding by a preponderance of the evidence that the
defendant violated his probation by engaging in conduct
detrimental to the safety of a child has no bearing on
whether that same conduct constitutes a criminal vio-
lation of that statute. See State v. Benjamin, supra, 299
Conn. 236 (outcome of criminal proceeding irrelevant
to determination on same facts made in probation revo-
cation hearing).

Furthermore, the trial court manifestly did not find
the defendant strictly liable for his two year old child’s
conduct in exiting through the back door. In fact, the
trial court’s reasoned decision contains a thorough and
thoughtful explanation—an explanation fully supported
by the evidence—detailing the reasons why the defen-
dant, in placing his son under the exclusive care and
custody of another child for an extended period of
time, knowingly had created a situation inimical to the
physical well-being of his child, in violation of § 53-21
(a) (1). Thus, the majority’s alarmist rhetoric regarding
the potential impact of this case on future criminal
prosecutions is wholly unwarranted.

Finally, I take issue with the majority’s characteriza-
tion of the present case as one in which the defendant
‘‘merely . . . exhibited less than ideal parenting’’ by
leaving his child ‘‘unsupervised inside the home for a
short period of time . . . .’’ This assertion exemplifies
the majority’s approach of substituting its own view of
the evidence for that of the trial court, which expressly
found that this is not simply a case of poor parenting.
Furthermore, although there was no evidence as to
exactly how long the two year old child was unsuper-
vised inside the house or how long he wandered around
outside the house before he was found, we do know



that approximately one-half hour had passed from the
time that he was found until the defendant appeared
to retrieve him. Contrary to the contention of the major-
ity, the trial court reasonably could have concluded that
thirty minutes is not a short period for a two year old
child to be without adult supervision. Indeed, experi-
ence and common sense dictate that that is the only
reasonable conclusion that may be drawn.10 Because
the evidence supports the trial court’s finding, and
because the evidence also supports the trial court’s
ultimate determination that the defendant wilfully
placed his child in a situation that created an undue
risk of serious harm—the very harm that would have
befallen the child but for the attentiveness of the motor-
ist who rescued him—there is no lawful basis for dis-
turbing the judgment of the trial court. I therefore agree
with the Appellate Court that the trial court’s judgment
revoking the defendant’s probation should be affirmed.
Accordingly, I dissent.

1 As this court repeatedly has explained, § 53-21 (a) (1) prohibits, inter
alia, ‘‘the creation of situations inimical to [a child’s] moral or physical
welfare . . . .’’ (Internal quotation marks omitted.) State v. Nathan J., 294
Conn. 243, 251, 982 A.2d 1067 (2009).

2 In fact, that vehicle came within three feet of the child before the driver
swerved to avoid running him over.

3 Although the trial court observed during the dispositional phase of the
proceeding that the defendant’s yard was unfenced, common sense dictates
that, if the defendant had placed a fence around the yard for his son’s
protection, the child never would have been able to reach the street on
which he was found. Moreover, there was no evidence adduced during the
adjudicatory phase of the probation revocation proceeding to suggest that
there was a fence around the yard and that, somehow, the child was able
to scale or otherwise circumvent it. The defendant certainly would have
adduced evidence of a fence, if there had been one, because that evidence
would have seriously undermined the state’s case. Consequently, it is hardly
unreasonable to presume that the trial court knew, at the time of the adjudica-
tory phase of the proceeding, that there was no fence securing the defen-
dant’s yard.

4 I note that, under the majority’s analysis, despite the gravity of the risk
and the fact that the defendant left his two year old child in the exclusive
care of an eight year old child for an extended period of time, the trial court
could not have found that it was more likely than not that the defendant
had engaged in conduct inimical to the welfare of his two year old child
under § 53-21 (a) (1) even if the child had been killed by a passing motorist.
In my view, such a result hardly would be dictated by the facts.

5 As the majority notes, although the trial court repeatedly referred to the
‘‘accessibility’’ of the back door, the ‘‘real concern’’ was ‘‘not so much the
accessibility of the back door itself [but] . . . the accessibility of the exte-
rior of the home through the back door.’’ (Emphasis in original.) Footnote
6 of the majority opinion. ‘‘Because the basic claim is that the [two year
old] child was able to access the exterior of the home through a back door
that was somehow not secured in a manner that would prevent him from
exiting’’; id.; I also ‘‘refer to this factual component as the accessibility of
the back door . . . .’’ Id.

6 The majority asserts that the trial court’s finding that the back door was
inadequately secured is clearly erroneous because, according to the majority,
that finding was predicated on the trial court’s predicate finding that there
was no lock on the back door, whereas the testimony indicated only that
there were no child safety devices on the back door. The majority’s conclu-
sion is untenable because it is apparent that the trial court’s finding that
the back door had not been secured is supported by, and predicated on,
certain undisputed facts, namely, that (1) there were no child safety devices
on the door, (2) the two year old child was able to exit via the door, and
(3) the defendant himself observed that the child ‘‘must have opened the
back door,’’ a comment that the court reasonably could have understood
as reflecting the defendant’s knowledge that the child could and did open



the inadequately secured back door.
7 I again note that the majority casts its argument in terms expressly

calculated to convey the impression that the present case involves ‘‘prosecut-
ing an individual for violating § 53-21 . . . .’’ Contrary to the misleading
implication of the majority, this case does not involve a criminal prosecution,
which would require proof beyond a reasonable doubt. Rather, the only
issue presented by this case is whether, for purposes of the defendant’s
probation revocation hearing, the trial court reasonably concluded that the
state had established a violation of § 53-21 (a) (1) by a preponderance of
the evidence.

8 I note that the majority also states that, ‘‘notwithstanding the evidence
relative to the severity of the possible harm, the length of time during which
the child was outside, the age of the child and the absence of a safety device
on the doorknob, on the basis of the mitigating factors detailed previously,
we are left with the definite and firm conviction that a mistake has been
committed.’’ (Internal quotation marks omitted.) In relying on this second
prong of the clearly erroneous test; see State v. Benjamin, supra, 299 Conn.
236 (‘‘[a] court’s finding of fact is clearly erroneous and its conclusions
drawn from that finding of fact lack sufficient evidence when there is no
evidence in the record to support [the court’s finding of fact] . . . or when
although there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a mistake has
been committed’’ [emphasis added; internal quotation marks omitted]); the
majority appears to concede that there was evidence adduced at the defen-
dant’s probation revocation hearing that was sufficient to support the trial
court’s conclusion. With respect to the majority’s assertion that it harbors
a definite and firm conviction that the trial court nevertheless was mistaken
in finding, by a preponderance of the evidence, that the defendant had
violated his probation, I disagree with that conclusion because, for the
reasons set forth in this opinion, the evidence amply demonstrated that the
defendant acted with a reckless disregard for the consequences of leaving
his two year old child under the exclusive care and supervision of an eight
year old child for approximately one-half hour.

9 ‘‘[A] probation revocation involves an individual who has already
[pleaded] guilty to a crime or been found guilty beyond a reasonable doubt.
This offender has subsequently entered into a probation agreement that is
essentially a contract with the court: the court agrees to stay part or all of
the statutory sentence, and the probationer in turn agrees to perform or
abstain from performing certain acts.’’ State v. Hodges, 798 P.2d 270, 278
(Utah App. 1990); see also State v. Davis, supra, 229 Conn. 296 (observing
that burden of proof in probation violation case must be predicated on
nature of probation conditions, which are analogous to contract). Thus,
probation revocation hearings ‘‘are not concerned with punishment or retri-
bution. . . . Rather, probation seeks to normalize the probationer into soci-
ety as soon as reasonably possible, and the revocation hearing presents the
ultimate question whether the probationer is still a good risk to be continued
in that status. . . . [Moreover], any punishment involved is attributable to
the crime for which [the defendant] was originally convicted and sentenced,
rather than to the changes on which the violation of probation is based.’’
(Citations omitted; internal quotation marks omitted.) State v. McDowell,
242 Conn. 648, 653, 699 A.2d 987 (1997).

10 The majority also is wrong that the trial court reasonably could not
have considered the defendant’s nonchalant and detached demeanor when
the defendant went outside to retrieve his child. In particular, the majority
asserts that ‘‘such reliance is misplaced’’ because ‘‘[w]hat occurred after
the defendant emerged from the home and, indeed, after the child found
his way outside, is irrelevant to the factual predicates necessary to prove
a violation of § 53-21 (a) (1).’’ Footnote 15 of the majority opinion. To the
extent that the defendant’s demeanor reasonably could be interpreted as
having a bearing on his conduct prior to the child’s leaving the house, that
demeanor is relevant. Thus, in the present case, the court reasonably could
have considered the fact that the defendant appeared to be wholly uncon-
cerned about what had just occurred, a reaction that reflects the defendant’s
indifference to the welfare of his child. This, in turn, supports an inference
that the defendant also was unconcerned about the risks associated with
leaving his two year old child under the exclusive supervision of an eight
year old and about the necessity of taking appropriate measures both to
child proof his home and to obtain appropriate supervision for his child in
the defendant’s absence.


