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The “officially released” date that appears near the
beginning of each opinion is the date the opinion will
be published in the_Connecticut Law Journal or the
date it was released as a slip opinion. The operative
date for the beginning of all time periods for filing
postopinion motions and petitions for certification is
the “officially released” date appearing in the opinion.
In no event will any such motions be accepted before
the “officially released” date.

All opinions are subject to modification and technical
correction prior to official publication in the Connecti-
cut Reports and Connecticut Appellate Reports. In the
event of discrepancies between the electronic version
of an opinion and the print version appearing in the
Connecticut Law Journal and subsequently in the Con-
necticut Reports or Connecticut Appellate Reports, the
latest print version is to be considered authoritative.

The syllabus and procedural history accompanying
the opinion as it appears on the Commission on Official
Legal Publications Electronic Bulletin Board Service
and in the Connecticut Law Journal and bound volumes
of official reports are copyrighted by the Secretary of
the State, State of Connecticut, and may not be repro-
duced and distributed without the express written per-
mission of the Commission on Official Legal

Publications, Judicial Branch, State of Connecticut.
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Opinion

McLACHLAN, J. The state appeals! from the decision
of the trial court, which denied the state’s motion to
transfer two cases against the defendant, Elias G., from
the juvenile docket to the regular criminal docket pursu-
ant to General Statutes § 46b-127 (b). This appeal is
controlled by State v. Fernandes, 300 Conn. 104, 111,
12 A.3d 925 (2011). In Fernandes, we interpreted § 46b-
127 (b) to comply with due process requirements
because, prior to the finalization of the transfer of a
case involving certain types of crimes from the juvenile
docket to the regular criminal docket, the juvenile is
entitled to a hearing in the criminal court, but not in
the juvenile court, to contest the appropriateness of
trying the juvenile as an adult. Id.

The record reveals the following undisputed facts
and procedural history. In January, 2010, at the age of
fifteen, the defendant was charged in two informations
with larceny in the second degree in violation of General
Statutes § 53a-123, a class C felony, burglary in the third
degree in violation of General Statutes § 53a-103, a class
D felony, and larceny in the fourth degree in violation
of General Statutes § 53a-125, a class A misdemeanor.?
Before the juvenile court, the state filed a motion to
transfer® the charges in both informations* from the
juvenile docket to the regular criminal docket pursuant
to § 46b-127 (b). Section 46b-127 (b) provides in relevant
part: “Upon motion of a prosecutorial official and order
of the court, the case of any child charged with the
commission of a class C or D felony or an unclassified
felony shall be transferred from the docket for juvenile
matters to the regular criminal docket of the Superior
Court, provided such offense was committed after such
child attained the age of fourteen years and the court
finds ex parte that there is probable cause to believe
the child has committed the act for which he is charged.
.. .” The state maintained that it was within its discre-
tion to determine whether the two felony charges
should be transferred to the regular criminal docket.®
The defendant responded that, according to the Appel-
late Court’s opinion in State v. Fernandes, 115 Conn.
App. 180, 188, 971 A.2d 846 (2009), rev’d, 300 Conn.
104, 12 A.3d 925 (2011), it was within the discretion of
the juvenile court, rather than the state, to determine
whether transfer was appropriate.® The juvenile court
denied the state’s motion to transfer the defendant’s
cases, deciding that “the interests of justice, the inter-
ests of the state [and] . . . the safety of the public”
would be best served by exercising its discretion to
retain its jurisdiction over the charges at issue. In
March, 2010, the state filed this appeal, challenging the
juvenile court’s denial of the motion to transfer.

In its initial brief to this court, the state claimed that
neither § 46b-127 (b) nor due process required a hearing
before the juvenile court. The defendant responded that



§ 46b-127 (b) endowed him with a vested liberty interest
in his juvenile status, that he could not be deprived of
that status without a hearing, and that the plain lan-
guage of § 46b-127 (b) clearly provided the juvenile
court with discretion over whether to order a transfer
to the regular criminal docket.

Approximately one year later, in January, 2011, we
released our decision in State v. Fernandes, supra, 300
Conn. 104. In Fernandes, we explained that a hearing
could not be held before the judge of the juvenile court
docket because “[v]iewing § 46b-127 (b) in its entirety

. . the text supports the conclusion that the statute
does not contemplate a hearing before a juvenile judge
prior to transfer.” (Emphasis in original.) Id., 114. We
further stated that “[t]he genealogy and legislative his-
tory of § 46b-127 (b) establishes beyond any doubt that
the legislature did not intend for defendants to receive
a hearing in the juvenile court prior to transfers pursu-
ant to that section.” Id., 117. “Because juveniles who
are charged with class C or class D felonies have a
vested interest in that status [however], they are . . .
entitled to ‘notice and a hearing’ before they can be
deprived of that interest.” Id., 127. In order to preserve
the constitutionality of the statute, we, therefore, imple-
mented a judicial gloss, clarifying that, pursuant to
§ 46b-127 (b), a defendant “is entitled to a hearing
before the judge of the criminal court docket prior to
that court’s decision to accept and finalize the defen-
dant’s case on the criminal court docket.” Id., 128. We,
thus, concluded that, although “§ 46b-127 (b) does not
entitle the defendant to a hearing in the juvenile court
prior to the initiation of a transfer to contest the appro-
priateness of trying the juvenile as an adult . . . due
process entitles such a juvenile to a hearing in criminal
court prior to the finalization of his transfer.” Id., 111.

Approximately two months later, in March, 2011, we
ordered the parties in the present case to file simultane-
ous supplemental briefs limited to the question of
whether the decision of the juvenile court denying the
state’s motion to transfer some of the defendant’s
charges from the juvenile docket to the regular criminal
docket should be summarily reversed on the basis of
Fernandes. We conclude that there is no reason why
Fernandes does not control. Therefore, the juvenile
court’s denial of the state’s motion to transfer the
charges of larceny in the second degree and burglary
in the third degree must be reversed, and the denial of
the motion to transfer the charge of larceny in the fourth
degree, a class A misdemeanor that is not subject to
transfer pursuant to § 46b-127 (b), must be affirmed.
See footnote 4 of this opinion.

In his supplemental brief, the defendant claims that
we should not summarily reverse the juvenile court’s
decision denying the state’s motion to transfer because
our interpretation of § 46b-127 (b), as articulated in



Fernandes, should not be applied retroactively.” He
argues that it should not be applied retroactively
because, at the time that the juvenile court conducted
the transfer hearing, it was following the law as then
decided by the Appellate Court.? It is well established,
however, that “judgments that are not by their terms
limited to prospective application are presumed to
apply retroactively . . . this general rule applies to
cases that are pending and not to cases that have
resulted in final judgments.” (Citation omitted.) Marone
v. Waterbury, 244 Conn. 1, 10-11, 707 A.2d 725 (1998).
We previously have stated that “a rule enunciated in
a case presumptively applies retroactively to pending
cases.” (Internal quotation marks omitted.) Luurtsema
v. Commissioner of Correction, 299 Conn. 740, 747 n.8,
12 A.3d 817 (2011). Accordingly, because this certified
appeal was pending when we decided Fernandes, our
interpretation of § 46b-127 (b) applies to the present
case. Consistent with due process requirements, before
the transfer of the defendant’s case to the regular crimi-
nal docket has been finalized, the defendant is entitled
to a hearing before the court on the regular criminal
docket, at which the defendant can be heard and the
court can decide whether the transfer shall be finalized.

The judgment is reversed only as to the charges of
larceny in the second degree and burglary in the third
degree, and the case is remanded with direction to
grant the state’s motion to transfer those charges to
the regular criminal docket; the judgment is affirmed
in all other respects.

In this opinion the other justices concurred.

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79-3, the name of the defendant in this appeal is
not disclosed. The records and papers of this case shall be open for inspec-
tion only to persons having a proper interest therein and upon order of the
Appellate Court.

! The Chief Justice granted the state’s application for certification to appeal
from the trial court’s interlocutory ruling pursuant to General Statutes § 52-
265a (a), which authorizes the Chief Justice to certify a direct appeal from
the Superior Court to the Supreme Court “in an action which involves a
matter of substantial public interest and in which delay may work a substan-
tial injustice . . . .” Although we concluded in State v. Jamar D., 300 Conn.
764, 773, 18 A.3d 582 (2011), that the trial court’s order transferring a case
from the youthful offender docket to the regular criminal docket is not an
appealable interlocutory order, we also concluded in Laurel Park, Inc. v.
Pac, 194 Conn. 677,679 1.1, 485 A.2d 1272 (1984), that “the ‘order or decision’
referred to in § 52-265a from which an appeal may be taken need not be a
final judgment . . . .”

2In additional informations, the defendant was charged with multiple
offenses that automatically were transferred from the juvenile docket to
the regular criminal docket pursuant to § 46b-127 (a), and with two counts
of sexual assault in the fourth degree, which the state did not seek to transfer
from the juvenile docket. The charges in those additional informations are
not at issue in the present appeal.

3In his brief to this court, the defendant maintains that the record does
not reveal that the state made either a written or an oral motion to transfer
the cases. During the hearing on the transfer, however, when the court
inquired as to the nature of the state’s motion, the prosecutor explained
that “[i]t’s the state’s motion to transfer to the adult docket essentially two
files,” and the defendant’s counsel, himself, stated twice that “it’s the state’s
motion to transfer . . . .” In addition, the court clearly ruled on the motion
when it declared that it was “in its discretion . . . deny[ing] the motion



to transfer.”

* At the hearing on the motion to transfer, the state requested that the
juvenile court transfer all three of the charges in both informations to the
regular criminal docket pursuant to § 46b-127 (b). The state, therefore,
apparently sought to transfer both the two felony charges and the misde-
meanor charge, to the regular criminal docket.

It is self-evident, however, that § 46b-127 (b) does not apply to misde-
meanor charges; it applies only to “the case of any child charged with the
commission of a class C or D felony or an unclassified felony . . . .” As
the state conceded in its appellate brief, “[i]f the statutory requisites are
not met, i.e., the case involves a misdemeanor . . . then the court must
deny the motion, and an order granting transfer would be erroneous as a
matter of law.” We, therefore, affirm the juvenile court’s denial of the state’s
motion to transfer the charge of larceny in the fourth degree in violation
of § 53a-125, which is a class A misdemeanor.

®The defendant claims that the state did not argue before the juvenile
court that that court lacked the discretion to deny the motion to transfer,
and, indeed, waived any such claim by agreeing that the juvenile court had
discretion. Specifically, the defendant contends that the state agreed with
the court when the prosecutor stated that “[u]nder the transfer statute, the
state has made a discretionary request to discretionarily transfer to the adult
docket the felony charges, burglary third degree, larceny fourth degree, and
larceny in the second degree.” The state, however, claims that that statement
was an argument that only the state had discretion to transfer the case, not
the juvenile court. The state further contends that, even if that statement
did not clearly articulate its claim, its later statement that “there’s nothing
in the legislative history . . . to indicate that files were not intended to be
transferred up at the discretion of the prosecutor,” sufficiently apprised
the court of its claim that the transfer was solely within the discretion of
the prosecutor.

In support of his argument that the state waived the claim that the juvenile
court did not have discretion, the defendant cites State v. Fabricatore, 281
Conn. 469, 481, 915 A.2d 872 (2007), in which we held that the defendant
waived his right to challenge the trial court’s jury instruction on appeal
because he had failed to object to the instruction as given or to the state’s
original request to charge, clearly expressed satisfaction with the instruction
as given, and subsequently argued that the instruction as given was proper.
In the present case, however, the state did not expressly inform the juvenile
court that it was satisfied with the ruling or argue that the ruling was proper;
rather, the state objected to the ruling and argued that the ruling should
have been “at the discretion of the prosecutor.” The state, therefore, did
not waive its right to appellate review.

5 In Fernandes, which was officially released on June 16, 2009, the Appel-
late Court concluded that “[d]ue process and § 46b-127 (b) require that the
defendant be afforded a hearing in which the [jluvenile [c]ourt judge consid-
ers argument from counsel as to whether a case should be transferred to
adult criminal court.” State v. Fernandes, supra, 115 Conn. App. 188.

"In its supplemental brief, the state does not address the question of
whether Fernandes should be applied retroactively; rather, it focuses only
on the merits of this court’s majority opinion in Fernandes and relies on
the principle of stare decisis.

8 The defendant, relying on State v. Vilalastra, 207 Conn. 35, 40, 540 A.2d
42 (1988), additionally argues that our interpretation of § 46b-127 (b) should
not be applied retroactively because “new statutes are given only prospective
effect unless there is clear evidence that the legislature intended to give
the statute retroactive effect.” It is clear, however, that § 46b-127 (b) is not
a “[n]ewly enacted” statute. State v. Vilalastra, supra, 40. Although our
decision in Fernandes was “new,” in that it was released after the juvenile
court denied the state’s motion to transfer, as we outlined in State v. Fernan-
des, supra, 300 Conn. 117-22, the legislature originally enacted the statute
decades ago. Moreover, “an entirely different legal framework governs the
retroactive application of new statutes. See Walsh v. Jodoin, 283 Conn. 187,
195-96, 925 A.2d 1086 (2007) (new procedural statutes, unlike substantive
ones, generally apply retroactively).” Luurtsema v. Commissioner of Cor-
rection, 299 Conn. 740, 753 n.14, 12 A.3d 817 (2011).




