IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

JOHN W. MCDOWELL, JR., )
PLAINTIFF,

V. C.A. No. 1420-MA

N N N N N

NORMAN H. GREENFIELD, JR., )
And NORMAN H. GREENFIELD, )

JR., trading as ALLIED )
ASSOCIATES, LTD. )
)
DEFENDANT. )

MASTER'S REPORT
Date Submitted: January 3, 2007
Draft Report: July 6, 2007
Final Report: April 30, 2008

William B. Wilgus, Esquire, 221 East Dupont Highwa#illsboro, DE
19966, Attorney for the Petitioner

And

Steven Schwartz, Esquire, Schwartz & Schwartz, 9aiith State Street,
Dover, DE 19901, Attorney for the Respondent

AYVAZIAN, Master



On June 15, 2005, Plaintiff John W. McDowell,fled a complaint
for specific performance of a Lease Purchase Agee¢ifiAgreement”)
against Defendant Norman H. Greenfield, Jr., trqaig Allied Associates,
Inc., the record owner of real estate identifie@3% North Bradford Street,
Dover, Delaware (“the property”). The defendanirterclaimed for
possession of the property and a money judgmentrfpaid rents and late
fees. After a trial on January 3, 2007, and thersssion of post-trial legal
memoranda, | issued a draft report.

In my draft report | reviewed the record to deterewhether the
plaintiff had demonstrated by clear and convin@uglence that he had a
valid contract to purchase real property, and tieabad been ready, willing,
and able to perform his contractual obligatioBge Demarie v. Nef2005
WL 89403 (Del. Ch. Jan. 12, 2005). | found that ¢hux of the dispute
between the parties was whether the plaintiff leadléred sufficient funds
on the date scheduled for settlement. The defdradatended that the
funds were insufficient, and that he was owed afitaehal $2,000 for the
sale of the property. | determined that the wni#greement was
ambiguous as to the purpose of an initial non-raédilnhe $2,000 payment.
Since the defendant had drafted the Agreementetpreted the ambiguous

provision against him, rejecting defendant’s argoitleat the initial non-



refundable $2,000 payment was only consideratiothi® purchase option,
and was not meant to serve as a down payment. résuét, | found that the
plaintiff had tendered sufficient funds and, thegd been ready, willing and
able to purchase the property on April 22, 2008,dhte scheduled for
settlement.

| also found that the balance of the equities faddhe plaintiff
because he had made substantial improvements tmtlse, garage and
grounds with the expectation that he was goingato the property.
Denying the plaintiff specific performance of hentract, | concluded,
“would work and inequitable forfeiture of [his] @nable expectations and
interests.” Dittrick v. Chalfant 2007 WL 1039548, mem. op. at *6 (Del. Ch.
April 4, 2007). For the defendant, on the othardydahe property had been
an investment that he planned to sell after twas/bafore proceeding to his
next real estate transaction. Forcing the defandalfill an agreement to
sell an investment property would impose no spd@atiship on him.
Therefore, | concluded that the plaintiff was datltto specific performance
of the Agreement.

The defendant has taken to exception to the depfirt on five
grounds. He argues: (1) if the Agreement is aonduig, it is ambiguous

with respect to an essential term, i.e., the pwelmice, and thus specific



performance is unavailable to the plaintiff; (2avf an Agreement is
unambiguous with respect to an essential term ifspperformance is
unavailable if judicial discretion is required tetdrmine what is
“reasonable” for the parties; (3) the Agreemenitriambiguous; (4) the draft
report erroneously analyzed the extrinsic evideaao€; (5) the draft report
fails to provide the defendant with certain paymsdntwhich he is entitled
even under the Court’s interpretation of the Agreein After consideration
of the briefs of the parties on the exceptionsetbgr with the record in this
matter, this is my final report, modified as setlidelow.
Facts and Background

In early 2003, the plaintiff wanted to purchadeane for himself. He
had been renting a house in Harrington, Delawaréofar years, but had
been unable to convince the owner to sell it to. hivhen the plaintiff read
an advertisement about the property, he made amrgppent to meet the
defendant at 331 North Bradford Street. As soomagplaintiff saw the
property — a semi-detached brick house contairlirgetbedrooms and one
bath — he liked it and told the defendant he wquicthase it. The
defendant said, “fine,” but he told the plaintifiat he could not sell the

property for two years for tax purposeglthough the plaintiff had wanted

! Trial Transcript at 7-8.



to buy the property at that time, he agreed toayear lease purchase
arrangement because “for tax purposes, that's #ye[ine defendant] did
things.”

The defendant prepared a document entitled SE PURCHASE
AGREEMENT" that he and the plaintiff signed on March 19, 200he
Agreement provides in pertinent part:

LEASE PURCHASE AGREEMENT FOB31NORTH BRADFORD STREET
DELAWARE. FULL SALES PRICE 0r$92,500(NINTY -TWO [SIC] THOUSAND FIVE
HUNDRED DOLLARS).

I, JOHN W. MCDOWELL, JR., AGREE TO BEGIN PURCHASING THIS
PROPERTY ON OR BEFORE TWO YEARS AND THREE MONTHS®R THE DATE OF
COMMENCEMENT OF MY LEASE WITH ALLIED ASSOCIATESLTD. | HAVE PAID A
NON-REFUNDABLE $2,000(TWO THOUSAND DOLLARS FOR A PURCHASE
OPTION TO THIS PROPERTY | UNDERSTAND THIS IS NOT A RENT DEPOSIT

| UNDERSTAND THAT ALLIED ASSOCIATES LTD. HAS REQUIRED A TWG
YEAR LEASE FOR THIS AGREEMENT AT A MONTHLY RENT O%790(SEVEN
HUNDRED NINTY [SIC] DOLLARS). ALLIED ASSOCIATES LTD. HAS AGREED TO A
RENT REBATE OF$395(THREE HUNDRED NINTY-FIVE [SIC] DOLLARS) FOR A
PERIOD OF NOT MORE THATSIC] 24 (TWENTY-FOUR) MONTHS, IF PURCHASE
PROCEEDS UNDER THE TERMS SET FORTHNO REBATE IS TO BE GIVENNOR
EXPECTED IF PURCHASE IS NOT MADEALLIED ASSOCIATES LTD. WILL THEN
COLLECT THE FULL RENT OF$790PER MONTH | UNDERSTAND THAT THIS
REBATE IS TO BE USED EXCLUSIVELY FOR THE PRICE REIZTION OF THIS
PROPERTY AND IS NOT CONSIDERED A DOWNPAYMENTALLIED ASSOCIATES
LTD. FURTHER AGREES TO PAY52,000(TWO THOUSAND DOLLARS TOWARDS
ATTORNEY AND DOCUMENT FEES AT SETTLEMENT IT IS UNDERSTOOD THAT
THERE IS NO INTEREST ON THESE MONIES

2Trial Transcript at 8.
% Joint Exhibit No. 1.



On the same date, the parties signed a separaiendat entitled LEASE
AGREEMENT (“Lease”) that the defendant had prepatefihe Lease
provided for a rental rate of $790 per month ad@-anonth term starting
April 1, 2003, with an option to renew on the datéermination or to
continue occupancy on a month to month basis. h@may that the parties
signed these documents, the plaintiff paid theridat $2,790.

The plaintiff moved into the property several weékter. During the
following two years, the plaintiff paid the defemi&790 at the start of each
month, except July 2004, when he was in the hdsgiich unable to send a
money order. Instead, plaintiff's mother wroteheck for his rent in the
amount of $750, which she sent to the defenBahtfew days later when
the plaintiff left the hospital, he sent defendamhoney order for $40, the
balance he owed for July’s rehtDuring the two-year period, the plaintiff
made substantial improvements to the propertyinsi@lled electric garage
doors and new gutters, re-landscaped the propepigced the roof and
windows, and painted both the interior and extesfathe house. The

plaintiff made these improvements because he ietgita purchase the

* Joint Exhibit No. 9.

®Trial Transcript at 9.

® Joint Exhibit No. 12.
"Trial Transcript at 20, 47.



property, and he paid approximately $45,000 fos¢henprovements, not
including the cost of his own labor.

As the end of the two-year period approachednptasent the
defendant some notes with his monthly checks tmated that he still
intended to purchase the property. The notesctdfiat plaintiff's intention
was for settlement to occur in May 2005The plaintiff, however, had
miscounted the number of months he had paid ddethad already made 25
payments to the defendant. Since the plaintiff arag entitled to a rent
rebate for 24 months, his April 2005 payment of (W&s wholly
attributable to rent, and the 90-day period duviuiich he could exercise the
option had begun to run on April 1, 2005. Themié#, therefore, decided
to settle on the property in April rather than May.

The plaintiff attempted to contact the defenddtid a settlement
date, but without success. His attorney, WilliamMlgus, Esquiré,then
sent both parties a letter dated April 18, 2006edaling settlement to take

place on Friday, April 22, 2005, and enclosing pycof the proposed

8 Joint Exhibit No. 10: “Just a short note to recoemah [sic] a May settlement. I'll be paying
you off — settlement by mail. My Attorney WilliaWilgus 302 934-7777[.]" Joint Exhibit No.
11: “Please find enclosed my last payment, antloldse on May 1, 2005.”

®Wilgus represented the plaintiff at trial, and geeties submitted joint exhibits which included
several letters written by Wilgus. However, defemddid not object to Wilgus’s representation
until after trial, when the defendant moved tokstiihe plaintiff's post-trial Reply Memorandum,
claiming that Wilgus was “testifying” from his owecollection. | denied the motion, but stated
that | would not consider any statement or arguriretite Reply Memorandum to the extent that
it did not accurately reflect the evidence presgatietrial or was not a logical and reasonable
inference drawn therefrom.



Settlement Statement for their revi&wOn April 21, 2005, the defendant
called Wilgus and informed him that he had not ek any paperwork and
would not be able to settle the following day. Th&ntiff appeared at his
attorney’s office on April 22, 2005, having borravieinds in order to
purchase the property. The defendant did not appear for the scheduled
settlement, and Wilgus sent the defendant anoditier] dated April 22,
2005, enclosing additional copies of the settlendecuments? In his
letter, Wilgus asked the defendant to take the oh&rus to his attorney for
review and stated that, upon receipt of the sigteiments, Wilgus would
forward an escrow check in the amount of $78,89%48e defendant.
Wilgus sent two more letters to the defendantfitiseone dated April 30,
2005, and the second one dated May 13, 2005, remgirlde defendant to
execute, acknowledge, and return the settlementrdents:>

On May 25, 2005, the defendant telephoned thetiffés attorney.
The substance of their conversation is in dispé described in the
attorney’s letter dated May 25, 2085 uring their conversation the
defendant complained that he had been given ircgerfti notice of the

closing, and requested that: (1) the settlemameistent be pro-rated as of

19 Joint Exhibit No. 2.

1 According to the Settlement Statement, plaintiffisther was his lender. Joint Exhibit No. 8.
12 Joint Exhibit No. 3.

13 Joint Exhibit Nos. 4 & 5.

14 Joint Exhibit No. 6.



May 31, 2005; (2) plaintiff pay rent through May*3t the rate of $790 per
month; and (3) a new check be issued to replacéulye2004 check sent by
plaintiff's mother, which the defendant had nevasleed and now
considered stale. The plaintiff, according to léteer, offered to replace the
check but declined to make any adjustments todtiteement sheet because
he, not the defendant, had the right to choossdtteement date, and a later
date would give the defendant a windfall, i.e.,ragpnately $1000 in
additional rents. At trial, however, the defend@stified that the settlement
sheet confused him; he knew there should have inee@ money?® During
their conversation on May 25the defendant testified, he told Wilgus to
correct the settlement sheet, and then he wouldisig

Defendant never signed the settlement sheet, gnognplaintiff to
seek specific performance of the Agreement. Sihag 1, 2005, plaintiff
has been in possession of the property withoutngasgnt, prompting
defendant to counterclaim for possession of thegty and a money
judgment for unpaid rents and late fees. Eacly@dsb requests the costs of
this action to be assessed against the other party.
Analysis of the Exceptions

A. Whether the Agreement is Ambiguous with respe@n Essential Term

5 Trial Transcript at 67-70



Using the standard of an objectively reasonabtd-arty observer, |
found the language of the Agreement not unmistakelelar as to the
parties’ intentions regarding the initial non-refiable $2,000 paymentee
Dittrick, mem. op. at *4,gpra. Although the document recites that the
$2,000 payment is for the purchase option, | focmfusing the subsequent
sentence supposedly clarifying that this paymenbisa “rent deposit.”

Why did the document clarify that the payment isatérent deposit” and
not further clarify that the payment is also natoavn payment? The drafter
used that very term in the next paragraph of treid@nt where, in
reference to the rent rebate of $395 per monthAgreement explicitly
states, “I [plaintiff] understand that this reb&t¢o be used exclusively for
the price reduction of this property and is notsidared a downpayment.”
In my draft report, | found that the Agreement’duie to clarify that the
$2,000 payment was neither a “rent deposit” nal@npayment” rendered
the Agreement ambiguous. In his exception, thertidnt argues that my
finding constitutes a finding of ambiguity with pesct to the actual purchase
price for the property to be paid by the plainti8ince price is an essential
term in a contract for the sale of real propeitg, defendant argues that
specific performance is unavailable where the Chastto supply an

ambiguous but essential contract term.
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My draft report, however, did not supply the puash price. | did not
have to supply that term because the parties haddgn a purchase price
for the property, that is, $92,500, as explicitigted in the Agreement.
What | had to determine was whether the plaintid bbeen ready, willing
and able to perform the contract on April 22, 2008, date the plaintiff had
scheduled the settlement. To do this, | had terdehe whether the plaintiff
had tendered sufficient funds to purchase the ptppé that time. Because
| found the purpose of the initial non-refundab®0R0 payment to be
ambiguous, | turned to extrinsic evidence to deteenthe parties’
reasonable intentions at the time of the contr&ete id. | concluded that the
parties’ reasonable expectations upon signing tredment were that the
initial non-refundable $2,000 payment would funetas a down payment to
be applied toward the full sales price when thenpfaexercised his option
to purchase the property. My reasons for reactiisgconclusion were: (1)
the plaintiff neither requested nor needed thelpase option, but had to
accept the lease purchase arrangement in orderd¢base the property; (2)
the plaintiff derived no benefit or advantage frins arrangement, while
the defendant was presumably placed in a more d@@tax position; and
(3) it was the plaintiff who bore the risk of logi®2,000 plus any rents he

would have paid if he failed to exercise the pusehaption. | also applied

11



the general rule of construction that favors thengge or leasee in cases of
deeds or leases whose granting language is amlsg&ae Old Time
Petroleum Co. v. Turcpll56 A. 501, 505 (Del. Ch. 1931).

In his Reply Memorandum of Law, the defendant noguas that the
purchase price is not, in fact, $92,500. Accordmthe defendant, because
the plaintiff is seeking specific performance o #imtire contract, the actual
contract consideration is:  $2,000 for the purehggtion PLUS $92,500 for
the property price PLUS 24X ($790 monthly rent LEE95 monthly rent
credit) LESS $2,000 credit for attorney and docunfiees'® Defendant’s
Reply Memorandum at *1. Thus, the defendant arghesCourt had to
supply an ambiguous but essential term of the aottr

| supplied no term of the contract, essential or-assential. It was
the defendant who drafted the Agreement that stale&SE PURCHASE
AGREEMENT FOR331NORTH BRADFORD STREETDELAWARE. FULL SALES
PRICE OF$92,500(NINTY -TWO [SIC] THOURSAND FIVE HUNDRED DOLLARS.”’
My decision recommending specific performance ia tase was premised
on the principle that the defendant, having draftexdwritten Agreement,

must bear the consequences of ambiguous languggeysd therein.

Accordingly, this exception is denied.

%1f my calculations are correct, this equation ysefi01,980.
7 Joint Exhibit No. 1.
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B. Use of Judicial Discretion to Determine WhatReasonable”

The defendant takes exception to my use of extrangdence to
determine what he describes as the parties’ “reddehintentions with
respect to the contract price. In that vein, teieddant further argues that
common sense dictates that he would not have @000 purchase
option from the plaintiff and, in exchange, givdaiptiff both a $2,000
credit for attorney andocument feeand a $2,000 credit against the
purchase price; nor would plaintiff have reasonaxyected the defendant
to do so.

At the risk of repeating myself, it was not the tant price that |
found to be ambiguous, since that essential tehralraady been agreed
upon by the parties. Instead, it was the provigiaine Agreement calling
for an initial non-refundable $2,000 payment thittund fairly susceptible
to different meanings because immediately thereafés language
clarifying that this payment was not a rent depoBkisewhere in the
Agreement was language clarifying that the renatelivas not a down
payment, so if the drafter of the Agreement wasab&pof using the term
“‘down payment” in one part of the Agreement, thafigr should have used
the same term to clarify whether or not the initiah-refundable $2,000

payment would serve as a down payment.

13



The defendant citdglehiel v. Solo Cup, Co2005 WL 1252348 (Del.
Ch. May 13, 2005), in support of his argument thatCourt should not turn
to extrinsic evidence to determine the partieg®agonable” intentions.
Unlike the plaintiff inMehiel who unsuccessfully sought specific
performance of an obligation to execute a “reaslenabhgagement letter,”
mem. op. at *8suprag the plaintiff here is seeking specific perforroarmf a
written contract to purchase real property. Andike the Court inViehiel
| am not being asked to “divine” the meaning ofd$enable” since that term
Is nowhere to be found in the pertinent portionthefAgreementld. Once
| found the Agreement to be ambiguous as to thpga# of the initial non-
refundable $2,000 payment, it was appropriate fertonconsider the
extrinsic evidence presented at trial.

The trial testimony on the issue was conflictifighe plaintiff testified
that he understood that the $2,000 payment wasefigidable and if he did
not buy the house, he would not get it back, bugigeed the contract with
the understanding that the money would be deddobdedthe purchase price
when it came time to settlé. The defendant, on the other hand, testified that
the payment was the price of the purchase optimhilzat he had never

given plaintiff any indication that the payment be applied toward the

8 Trial Transcript at 9-10, 36-38.
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purchase pric&’ In my draft report | did not resolve the confiict
testimony; instead, | attempted to discern thenitnd@ of the parties “by
presumptions arising in light of the facts and wmstances and by the use of
common sense.lee Builders, Inc. v. Well892 A.2d 710, 714 (Del. Ch.
1952),rev’d on other ground€99 A.2d 620 (Del. 1953). The evidence
shows that it was the plaintiff who: (1) had n@icke but to acquiesce to the
lease purchase arrangement if he wanted to purthageoperty; (2)

derived no benefit or advantage from this arrangdnaand (3) risked losing
$2,000 and any rents he would have paid if hedaietimely exercise the
purchase option. In my draft report, therefor®und that common sense
dictates that the plaintiff would not have intendegbay valuable
consideration for a purchase option he neithereastpa nor needed, nor
would the defendant have reasonably expected mgvbluyer like the
plaintiff to pay more than the full sales priceaimcommodate the
defendant’s own financial stratagem. The defendant argues that my
conclusion is unreasonable because common senatedithat he would

not have taken a $2,000 purchase option from piaantd, in exchange,
given him both a $2,000 credit for attorney anduioent fees and a $2,000

credit against the purchase price.

¥ Trial Transcript at 63-65.
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The evidence shows that it was the defendant whpinsisted upon
the two-year lease purchase arrangement; (2) lwodesgernible financial
risk if the purchase option was not exercised timaly fashion because he
would retain the property in addition to the nofurelable $2000 and rents
paid by the plaintiff; and (3) would receive (prembly) favorable tax
treatment if the option was timely exercised.thH parties’ lease purchase
arrangement had been less one-sided, the defeadanthmon sense”
argument might have carried more weight. Sineei not, this exception
IS must be denied.

C. The Agreement is Unambiguous

The defendant takes issue with my finding of amibyg arguing that
a reasonable third party reading the document wontterstand that the
initial non-refundable $2,000 payment was intentdeprovide the plaintiff
with $2,000 in seller’s help for attorney and doemifees at settlement.
According to the defendant, “[n]o reasonable pemsonld expect that a
$2,000 purchase option payment would create mame ah$2,000 benefit —
and so the failure of the Agreement to expressgiateea $4,000 benefit
($2,000 for seller’s assistance plus $2,000 toyafgpthe purchase price) did
not make the Agreement ambiguous.” Defendant'srfdg Memorandum

of Law at *3. The defendant argues that a readerthbid party would
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conclude that it was no coincidence that the opp@yment and the seller’s
assistance toward buyer’s costs were both $2,00@. defendant further
argues that if the identical dollar amounts wereaomclusive, then the
“plain meaning” of the last sentence of the seqoawdgraph of the
Agreement (“It is understood that there is no ie$¢on these monies.”) is
that the option payment made two years earliendiddraw interest to be
applied for the buyer’s attorney and document stesettlement. Id.

This argument, however, renders the Agreement sve@e
ambiguous than before when the defendant clainedhle payment was
consideration for the purchase option. If theahmon-refundable $2,000
payment was consideration for the purchase optiiy,was the payment to
be refunded to the purchaser at settlement? theadefendant now argues,
no interest was to accrue on this payment, wasttal non-refundable
$2,000 payment intended to function as a two-yean (without interest) to
the defendant? Rather than persuading me to rieewmay finding, this
argument further highlights the ambiguity of threyasion.

The defendant also contends that language in theefgent stating
that the initial non-refundable $2,000 payment waisa “rent deposit” did
not cloud the meaning of the document. Accordmthe defendant,

because the companion lease did not call for aribgcieposit, a reasonable
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third party would understand the quoted languagaeaning that the
purchaser could not apply any portion of the $2 p8@pment toward rental
arrears accrued during the lease period if, fomgta, the attorney and
document fees came to only $1,000. This argunmemtever, fails to
persuade me that my finding was incorrect. | fothmlAgreement
ambiguous because inconsistencies in the langusegkta clarify different
portions of the document rendered the functiorhefinitial non-refundable
$2,000 payment anything but unmistakably clearis €iception must be
denied.
D. The extrinsic evidence was erroneously analyzed

The defendant contends that | erroneously analffeeéxtrinsic
evidence when | found no evidence that the pldihafl derived any benefit
or advantage from the two-year option arrangemeatling me to conclude
that the plaintiff would not have paid an additib$2,000 for such an
option. The defendant argues that | disregardedontract itself, which
provided the plaintiff with a “substantial benef@bnsisting of a $2,000
payment by the defendant toward the plaintiff ®atey and document fees.
Defendant’'s Opening Memorandum of Law at *4. #swhe plaintiff who
has overreached, according to the defendant, bsnpting to apply the

$2,000 payment to the purchase price while keetpiag2,000 contribution

18



for attorney and document fees. | disagree, howevith the defendant’s
characterization of the $2,000 contribution fooatey and document fees at
settlement as a “substantial benefit” to the pitintn order to receive this
so-called benefit, the plaintiff first had to mak@&on-refundable $2,000
payment to the defendant. From a reasonable psrgomt of view, this
transaction would have been, at best, a “wash.”

The record reveals that the Agreement came intsteaxte only
because the defendant insisted upon the leasegag&relnirangement for his
own tax purpose®. The plaintiff was forced to accept this arrangeme
because he wanted to purchase the properfiet it was the plaintiff who
bore the entire financial risk inherent in the Agreent if he failed to go to
settlement within the prescribed time period. latbreseen circumstances
prevented the plaintiff from purchasing the proypettie plaintiff would
have had nothing to show for his money while thiegant would have
received the entire rents ($790 per month) plue2for the temporary use
of his property by plaintiff.

The evidence also reveals that the parties hasbauior dealings

together before they signed the Agreement. Thatgfaa retired disabled

D Trial Transcript at 8.
Z Trial Transcript at 7-8.
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veterart’ first met the defendant, who is in the real estatginess$® when
the plaintiff responded to the defendant’s adventisnt concerning the
property** It was the defendant who drafted the Agreerfieritnd it is the
defendant who now seeks to regain possession qgirtiperty because the
plaintiff viewed the initial non-refundable $2,0p@yment as a down
payment and, accordingly, deducted that amount fraull sales price in
the Settlement Statement prepared for the ApriPPR5 closing.

In my draft report, | characterized the defendageeking a
forfeiture based on the very language the defendamidrafted.See Old
Time Petroleum Cp156 A. at 505. | applied to the Agreement tHe of
construction announced @ld Time Petroleum Cdor cases of forfeiture,
and found that the defendant had failed to makentistakably clear that
the initial non-refundable $2,000 was not to beliadpoward the full sales
price at settlement. Therefore, | concluded thatdefendant’s refusal to
sign, execute and return the settlement documentstituted a breach of the
Agreement. The undisputed factual circumstancegich this Agreement
arose confirm that the principle obntra proferentenshould apply here.

See Sl Management L.P. v. Wining&d7 A.2d 37, 42-43 (Del. Supr. 1998).

#Trial Transcript at 4.

% Trial Transcript at 8, 72.
%4 Trial Transcript at 5-6.

% Trial Transcript at 7-8.
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Clearly the parties were on unequal footing witbheather and, as the
dominant party who drafted the Agreement, the d#dahwas responsible
for making its terms clearSee id. It is the defendant, therefore, as the party
who had control over the drafting of the contracirts, who must bear full
responsibility for the consequence of those ter8ee idat 44. This
exception is also denied.
E. Failure to Provide the Defendant with Paymémtd/hich He is Entitled

The defendant complains that the draft report daé¢sequire the
plaintiff to pay legal interest on the purchasegmr rents, or provide for
the balance of rents to be paid to the defendaciyding those for July
2004. Nor does the draft report allow the defentiabe reimbursed for the
property taxes he paid during the past severabkyeaiter considering the
defendant’s arguments, and the plaintiff's respaheeeto’® | have decided
to modify my draft report.

In my draft report, | found that the plaintiff wesady, willing and
able to perform his contractual obligations undher Agreement on April 22,

2005. Since | also found that the balance of ezpifvored the plaintiff, |

% Although | determined that -- under the principfecontra proferentem- the defendant must
bear the consequences of having drafted an ambsguowision in the Agreement, | never found
that the defendant had unclean hands, contrahetpltintiff's assertion. While | found the lease
purchase arrangement was entered into for the daftis benefit, nothing in the record suggests
“some sort of fraud or sharp practice” on the pathe defendant or that he purposely tried to
deceive the plaintiff.See Dittrick mem. op. at *5, fn. 1&upra(refusing to apply doctrine of
unclean hands where the required element of ungloup practices and overreaching is not
satisfied).
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recommended specific performance of the contrBetspite having made
such a recommendation, | failed to examine whethguitable adjustments
[we]re needed to restore the parties to the postibey would have
occupied had the contract been lawfully perforntedegin with.” Vaughan
v. Creekside Homes, 1nd.994 WL 586833 (Del. Ch. Oct. 7, 1994). My
failure to do so was an oversight and, therefovalllexamine the issue
now.

Although the plaintiff has enjoyed possession efphoperty since
April 22, 2005, the plaintiff also would have be@e record owner of the
property, entitled to all its rents and profitsthé contract had been fully
performed on that date. Therefore, the defendambi entitled to any
additional rents or late fees after April 22, 20@n the other hand, if the
contract had been fully performed on that date ggfendant would have
received the net proceeds from the sale, and thereeould have enjoyed
the use of those proceeds. The net sale proceedsemtly have remained
in the escrow account of the plaintiff's attornéyce April 22, 20057 In

order to place both parties in the positions theyhl have occupied if the

27 At trial, the plaintiff, the plaintiff testified &t after April 22, 2005, he was paying for the
mortgage and insurance on the property. Trial Seept at 22. According to a letter from
plaintiff's attorney, the proceeds were still heidhe escrow account as of May 25, 20@&ee
Joint Exhibit No. 6. There is nothing in the retto suggest that the funds subsequently have
been returned to the plaintiff.
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contract had been fully performed on April 22, 20 defendant should
receive the interest that has accrued on thosesfumithe escrow account.

Similarly, the defendant should be reimbursed lierreal estate taxes
he has paid on the property since April 22, 200&abse the property taxes
would have been the responsibility of the plainfithe contract had been
fully performed on that date. In addition, theatefant is entitled to receive
$750, which corresponds to an uncashed check irathaunt issued by the
plaintiff’s mother in partial payment for plaintiéfJuly 2004 rent® The
defendant, however, is not entitled to any inteoasthis money because,
due to his own oversight, the defendant failedapasit the July 2004 check
in a timely fashion and thereafter assumed it iag $

Accordingly, when this report becomes final, thetipa shall confer
and present a form of order that will provide fét:) the defendant signing,
acknowledging, and returning the prepared settl¢mecuments to
plaintiff's attorney, including a good and suffinotedeed conveying the
property in fee simple to plaintiff, in return farcheck in an amount
comprising $78,894.48 plus accrued interest; (@)ntiff's payment of

$750 to the defendant in return for the origindy 2004 rent check issued

% Seeloint Exhibit 12. The plaintiff previously offetdo issue a new check to the defendant if
the July 2004 check was returned to him or to titgeey. SeeJoint Exhibit 6.

#Trial Transcript at 65-67 (“Well, when it came in760 and not the correct amount, it was put
aside and not put in the monthly deposits. ... Welliasn’t in with that particular monthly
deposit, and it just got lost in the shuffle.”)jritdExhibit No. 12.
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by the plaintiff’s mother: and (3) plaintiff's reinursement to defendant of
real estate taxes paid by the defendant on theepggopince April 22, 2005.

Each party shall bear his own costs for this prdiceg
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