IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

JOHN J. ANDALORO and

ROBERT J. PERLSWEIG,

Petitioners C.A. No. 20289

V.

PFPC WORLDWIDE, INC,, a
Delaware corporation,

A W W W T A N N T g

Respondent.

OPINION

Date Submitted: August 29, 2003
Date Decided: September 12, 2003

Cathy L. Reese, Esquire, Charles Michael Terribile, Esquire, and Paul D.
Brown, Esquire, GREENBERG TRAURIG, LLP, Wilmington, Delaware,
Attorneys for Petitioners.

Robert K. Payson, Esquire, Kevin R. Shannon, Esquire, Richard L. Rencls,

Esquire, and Erica L. Niezgoda, Esquire, POTTER ANDERSON &
CORROON LLP, Wilmington, Delaware, Attorneys for Respondent.

STRINE, Vice Chancellor




This is an appraisal action brought by petitioners John J. Andaloro and
Robert J. Perslweig against respondent PFPC Worldwide, Inc. The
petitioners seek appraisal of the value of the shares and options t hey owned
in PFPC before it was merged with an acquisition vehicle of PFPC’s indirect
parent, PNC Financia Services Group, Inc., in a short-form merger under
8 Del. C. § 253 in which PFPC was the surviving entity. Both of the
petitioners were PFPC executives before the merger.

The issue now before the court is a discrete one that is purely legal in
nature*: Can the petitioners seek appraisal under § 262 to receive the “fair
value” of the options they were forced to give up in the merger in exchange
for certain other consideration? The petitioners argue that ‘the equities
demand recognition of such aright. In support of that contention, the
petitioners have filed affidavits suggesting that PFPC failed to provide the
petitioners with adequate information or otherwise make fair provisions for
the petitioners to convert their options into stock before the effective time of
the merger, despite the fact that the relevant option agreements provided that
the petitioners’ options would vest upon the occurrence of a change of
control, including a § 253 merger. For example, the petitioners have

provided evidence to demonstrate that the PFPC board did not undertake a




fair valuation process for the options but simply imposed a take-it-or-leave-it
value on the petitioners in an offer that required them to waive a host of
legal rights.

Without contesting in this action that the petitioners might have
equitable or contractual claims regarding the treatment of their options, the
respondent PFPC has moved for partial summary judgment advancing a
simple proposition: § 262 is a limited statutory remedy that is available only
to stockholders. Under the settled authority of Lichtman v. Recognition
Equipment, Inc.,” the right of appraisal is not available to option holders. “It
is limited to stockholders of the merged corporation.”

| see no proper basis to deviate from the holding in Lichtman, which
tracks the language of § 262 itself. The statute by its own terms own applies

to “shares of stock,™ a definition that excludes options.

' There are no disputed issues of material fact that impede resolution of this question by
summary  judgment.

2205 A.2d 771 (Ddl. Ch. 1972). One of the magjor treatises on Delaware law treats
Lichtman as having settled the question of whether options can be appraised under § 262
by providing an authoritative negative answer. See 2 Rodman Ward, Jr. et a., Folk on
the Delaware General Corporation Law § 262.2.1, a GCL-1X-182 (4th ed. Supp.
2002-1).

3 Lichtman, 295 A.2d a 772.

“8 Del. C. § 262(a) (“[T]he words ‘stock’ and ‘shar¢’ mean and include what is

ordinarily meant by those words . . . ). See a0 id. $262(d)(2) (“[Alppraisal rights are
available for any or all shares of such class or series of stock of [the] constituent
corporation . . . .”).




Nor do the equities require straining the linguistic reach of the
statute’s words. In this case, for example, the petitioners have advanced
arguments that, if true, might well constitute a breach of the relevant option
agreements. In a breach-of-contract action, the petitioners would be free to
show that they were deprived of their options (or of their contractual rights
of vesting and conversion) in violation of their contractual rights. A fitting
remedy for such a breach might well be an award of damages that equals a
judicial assessment of the fair value of the options that the petitioners lost.”
In this sense, the petitioners would have access to what in some equitable
corporate cases is referred to as a “quasi-appraisal” award of damages!

But, as a predicate to such an award, the petitioners would be required
to make an independent showing that is not contemplated within a § 262
proceeding; namely, a showing that the petitioners suffered a contractual or
equitable injury at the hands of the respondent, PFPC. Importantly, that type
of case might well involve claims against parties other than the surviving

corporation, which is the only proper respondent to a $262 action. In fact,

5 The parties have not discussed whether the petitioners believe that the directors of their
former corporaion owed them fiduciary duties as option holders in connection with the
merger. | therefore concentrate on the obvious rights of the petitioners as option holders
— ther contract rights.

§ See, e.g., Erickson v. Centennial Beauregard Cellular, L.L.C., 2003 WL 1878583, at *3
(Dé. Ch. Apr. 11, 2003); Tansey v. Trade Show News Networks, Inc., 2001 WL
1526306, at *7 n.30 (Dd. Ch. Nov. 27, 2001); Weinberger v. UOP, Inc., 457 A.2d 701
(Del. 1983).




the petitioners have brought just this type of action against PFPC and other
parties in this court and that action has also been assigned to me for

resolution.

The reality that the petitioners have to prove a predicate breach of
duty (of some kind) before getting to the point where a damages award
would be assessable against PFPC demonstrates that the petitioners’ desire
for appraisal of their options cannot be squared with $262. Shoehoming
their claims into § 262 would distort the statute’s intended focus as a limited
and efficient remedy focused solely on the fair value of stock.’

For these same reasons, | reject the petitioners aternative argument
that under principles of equity, their options should be treated as having
already been exercised before the merger and converted into “stock,” and
that the resulting (hypothetical) “stock” should be included in the appraisa
action.* It is undisputed that the petitioners did not actually exercise their
options before the merger. The petitioners argue, however, that they “would

have” exercised the options before the merger had PFPC provided certain

7 See Lichtman, 295 A.2d a 772 (stating that permitting option holders to seek appraisal
would inject collaterd issues not contemplated by $262 into gppraisa proceedings).

8 PFPC contends that the petitioners surreply brief in opposition to respondent’'s motion
for patid summary judgment “conceded” that the petitioners are not entitted to an
appraisad of ther options. A careful reading of the surreply brief reveas no such
concession; the petitioners merely chose to eaborate ther aternative argument that the
options should be treated as exercised.




requested information, and that PFPC “treated” the options as stock in
various ways during the transaction. This argument, however, is precisely
the kind of breach-of-duty question that has no place in a statutory appraisal,
and that must be raised in a separate plenary action. The petitioners cite no
relevant authority for the proposition that equitable breach-of-duty claims
may be raised in an appraisal proceeding,” and | decline to interpret § 262 to
permit consideration of issues unrelated to the appraisal of the fair value of
actual stock. To do otherwise would be to dishonor the General Assembly’s

determination of the proper scope of a § 262 action.

’ The petitioners cite various cases in ther surreply brief for the propostion that it is
necessay in an gppraisd proceeding to determine what stock is vaidly at issue in the
gopraisa. Without quibbling with that statement, | note that these cases do not support
the propogtion that equity may require this court to ignore the smple fact that petitioners
are seeking gppraisa for options, not stock. Indeed, in al of the cases cited by petitioners
that involve gppraisal proceedings, the petitioners actudly held, in some form or another,
shares of stock for which gppraisa was being sought. See Solomon Bros. Inc. v.
Interstate Bakeries Corp., 576 A.2d 650 (Dd. Ch. 1989) (holding that stockholder who
purchased shares with notice of merger plans was not foreclosed from seeking appraisd);
Neal v. Alabama By-Prods. Corp., 1988 WL 105754 (D€l. Ch. Oct. 11, 1988) (holding
gppraisal demand by beneficial holder of stock invalid because demand was not by or on
behalf of record holder as required by § 262); Engel v. Magnavox Co., 1976 WL 1705, at
*5 (Dd. Ch. Apr. 22, 1976) (holding that stockholder's submission of blank proxy
condtituted vote in favor of merger and therefore barred appraisal); Scott v. Arden Farms
Co., 28 A.2d 81 (Dd. Ch. 1942) (holding that voting trustee's vote in favor of merger
precluded stockholder from seeking appraisal). Other of the cases cited by petitioners
ded with proceedings under other statutes in which the consderation of equitable cams
is necessxrily contemplated by the very nature of the statutory right of action, such as

8 Ddl. C. § 225, and are therefore irrelevant. See Agranoff v. Miller, 1999 WL 219650, at
* 17-18 (Dd. Ch. Apr. 12, 1999) (explaining proper scope of § 225), aff’d & remanded,
737 A.2d 530 (Dd. 1999) (TABLE).




Finally, because the petitioners have the right to and, as noted, have
already filed a separate plenary action seeking relief for breach of contract
and fiduciary duty in connection with the treatment of their options, other
judicial tools exist that can facilitate an efficient resolution of all of their
claims. To the extent that the petitioners are able to prove a breach of
contract or fiduciary duty, the remedy might well be one in the nature of an
appraisal determination. After hearing from the parties to this action and the
separate plenary action, the court might also conclude that the actions should
be consolidated for many or al purposes. The option to consolidate
eliminates any need to distort the § 262 remedy in the name of equity or
efficiency.”

For all these reasons, therefore, PFPC’s motion for partial summary
judgment is granted and the petitioners' claim for appraisal of their options

Is dismissed. IT IS SO ORDERED.

1% The parties in the related action are now briefing severa motions, including a motion
to dismiss and a motion to consolidate.




