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Dear Counsel:

This Letter Opinion addresses a motion by Plaint#bpe Investments LLC
(“Pope”), to supplement the record with a 2009 Foif-K Defendant, Benda
Pharmaceutical, Inc. (“Benda”), filed with the Settas and Exchange Commission
(“SEC”) on May 18, 2010. Additionally, | addresela’s request to strike five exhibits
Pope attached to its post-hearing brief, filed @mil&7, 2010.

Having carefully considered the parties’ submissjoh have decided to deny
Pope’s motion to supplement for three reasonsst,Hrope knew before the hearing on
its motion to appoint a receiver that Benda wowdrsbe filing its 2009 10-K, but did
nothing to conduct discovery regarding that documeiorm the Court of its anticipated

filing, or put the document’s existence (or reles@nin contention until May 25, 2010—
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nearly two months after the hearing. Second, wtiike evidence in the 10-K seems
largely cumulative and unlikely to change the ouoteoof Pope’s motion to appoint a
receiver, Benda would be unduly prejudiced if thatument were admitted as evidence
without allowing Benda an opportunity to respondite new information. Finally, | find
that considerations of judicial economy favor deafaPope’s motion.

Additionally, |1 deny in part and grant in part Berslrequest to strike the five new
exhibits Pope attached to its post-hearing Brief.

l. BACKGROUND
On December 29, 2009, Pope filed (1) a Verified @laimt, which asserted direct

and derivative claims against Benda and its direscend sought appointment of a
receiver for Benda, and (2) a motion for expedpedceedings with regard to Pope’s
application for a receivér. After granting the motion for expedited proceeginl heard
argument on Pope’s application for appointment eéeeiver on March 29, 2010 (the
“Hearing”).? Following the Hearing, the parties filed simuktans supplemental briefs
on April 7, responding to several issues raisedhgy Court! Benda objected to five

exhibits filed with Pope’s supplemental brief arduested that they be stricken.

! Sedinfra Part I1.C.

2 Docket Item (“D.1.”) 1.
3 D.I. 9.

4 D.l. 46-48.
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On March 31, 2010, Benda filed a Notification oftéaFiling with the SEC
regarding its 2009 10-K annual report, which iiraétely filed on May 18, 2010. Pope
then moved to supplement the record with it on M8y Benda submitted an opposition
to the motion to supplement the record, to whiclpePpromptly responded. This Letter
Opinion represents my decision on Pope’s motionBerba’s request to strike.

Il. ANALYSIS
A. Standard for a Motion to Supplement the Record

A motion to reopen and supplement the record isesded to the discretion of the
Court®> Generally, “the admission of late-submitted emcke is not favored® In
Carlson v. Hallinan the Court culled a list of factors illustratingettypes of issues that
inform whether a court should allow new evidence ithe record. These factors
include:

1) whether the evidence has come to the movingy'part
knowledge since the trial, 2) whether the exercide
reasonable diligence would have caused the mowamty po

discover the evidence for use at trial, 3) whetherevidence
is so material and relevant that it will likely cige the

> Fitzgerald v. Cantor2000 WL 128851, at *1 (Del. Ch. Jan. 10, 200®n(g EI
Paso Nat. Gas Co. v. Amoco Prod. C©992 WL 43925, at *10 (Del. Ch. Mar. 4,
1992) (granting motion to reopen the record byvalhgy defendant to submit
evidence that clarified the record and did notyotage plaintiffs)).

® TR Investors, LLC v. Genge2009 WL 4696062, at *12 n.36 (Del. Ch. Dec. 9,
2009).

7 925 A.2d 506 (Del. Ch. 200&)arified by, 2006 WL 1510759 (Del. Ch. May 22,
2006).
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outcome, 4) whether the evidence is material aridneely
cumulative, 5) whether the moving party has madenaly
motion, 6) whether undue prejudice will inure toeth
nonmoving party and 7) considerations of judiczmomy®

Because considerations of fairness and justicenatgély control whether a court will
allow a party to supplement the rec8tdowever, this list is not all-inclusive.

Using the listed factors as a guide, the CourCarlson denied the defendants’
motion to supplement the record with two years a@oapany’s tax returns, an expert
opinion explaining the significance of those reyrand an affidavit relating to one of the
plaintiffs’ claims. The Court did so largely besauthe limited probative value of that
evidence was “far outweighed by the fact that moththe underlying information”
should have been discovered by the defendantseb#fiai and undue prejudice would
have resulted if the Court considered only “[a]es&lie snippet of [the company’s]
financial information.*®  Similarly, “[ijn In re U.S. Robotics Corp. Shareholders
Litigation, the Court refused to reopen a Final Judgmentltovahe submission of a
Form 10-Q . . . [because the information in thatnifjowas not ‘newly discovered

evidence’ as required by Rule 60(b)(2) as the msvhad the opportunity, but failed, to

8 Id. at 519-20.

’ Id. at 520 (citingkahn v. Tremont Corp.1997 WL 689488, at *5 (Del. Ch.
Oct. 28, 1997)).

10 Id.
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inquire about the performance of the defendanhattime it deposed the defendant’s
CEO.™

As reflected inn re U.S. Robotics Cor@and, later, inFitzgerald v. Cantarthe
Court often will deny a motion to supplement theorel with a document that, although
not in final form before a hearing or trial, is bdson facts that “could have been flushed
out and put in contention” either before or duritigat proceeding® In such
circumstances, the Court is reluctant to risk @ysing undue delay in the disposition of
a case, (2) wasting the Court’s and the nonmovaint's, or (3) unfairly prejudicing the
nonmovant by requiring them to “galvanize . . . fadjor effort to gather evidence to
explain their view of the inferences to be drawrdmh a document whose underlying

facts could have been discovered before tfial.

1 Fitzgerald 2000 WL 128851, at *2 (citingn re U.S. Robotics Corp. S’holders
Litig., 1999 WL 160154, at *12 (Del. Ch. Mar. 15, 199%ge also In re
Transamerica Airlines In¢.2008 WL 509817, at *4-5 (Del. Ch. Feb. 25, 2008)
(denying motion to supplement record with evidetie was not material, could
have been obtained and presented before trial,resalted from an ex parte
proceeding); Sutherland v. Sutherlapnd2008 WL 571253, at *2-3 (Del. Ch.
Feb. 14, 2008) (denying motion to supplement bexgusffered evidence was
without any probative value, could have been disces before trial, and would
prejudice nonmovant by requiring significant adzhtl litigation).

12 See Fitzgerald2000 WL 128851, at *2.
¥ d.
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B. Benda’s 2009 Form 10-K

In this case, | find Benda’s most recent 10-K m@atly probative. Among other
things, this document discloses information thay fna relevant to determining Benda’s
solvency and whether special circumstances of gee@mency exist that would justify
appointing a receiverj.e, possible managerial misconduct or failure to ldse
important aspects of Benda’'s corporate activittesAs such, Benda’s 2009 10-K
conceivably could assist the Court in resolving €epmotion for appointment of a
receiver.

Nevertheless, on balance, | find that the intere$téairness require denial of
Pope’s motion to supplement the record. Specificaising theCarlson factors as a
guide, | deny Pope’s motion to supplement becausedl that: (1) using reasonable
diligence, Pope could have obtained much of thermmétion included in the 2009 10-K
before the Hearing; (2) the evidence in the 10-Kargely cumulative and unlikely to
change the outcome of Pope’s motion to appointcaiver; (3) Benda may be unduly
prejudiced if the 2009 10-K is introduced withoutvigg Benda an opportunity to
respond to the new information; and (4) consideratiof judicial economy favor such

denial.

14 The Form 10-K discloses, for example, informatretevant to Benda’'s internal

financial controls, violations of the Sarbanes-@xkct, statements made by its
new auditor, Malone Bailey, the result of lawswatgainst Benda for default on a
bank loan, and a previously undisclosed joint ventavolving one of Benda’s

subsidiaries.SeeD.l. 57, Ex. A.
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1. Pope’s knowledge of and ability to discover the imirmation
contained in the 10-K prior to the Hearing

Benda admittedly filed the 2009 10-K after the Hegrand closing of the
record™ Pope, therefore, did not have access to thatrdent—as it was filed with the
SEC—until after the Hearing. Nevertheless, Bendgues that Pope knew well in
advance of the Hearing that Benda would be filinfatm 10-K sometime after the
Hearing, but “expressed no reservations about that@eciding the application without
it.”*® Specifically, Benda alleges without contradictittat Pope knew of Benda’s
appointment of a new independent auditor, MalongeBaas early as March 3, 2010.
Benda further asserts that Pope should have resedjnihe importance of Malone
Bailey’s involvement in the preparation of the 2A0®K and taken reasonable steps to
discover information from them. Benda thus consetinéit by failing to contact or depose
representatives from Malone Bailey, request recoalisted to the preparation of the
Form 10-K, or notify the Court that Benda’s FormKOvould be forthcoming, Pope

waived its right to introduce that document aftBe tMarch 29 Hearing. Having

considered all the relevant circumstances, | agree.

15 At the end of the Hearing, | closed the recordatlow the case to proceed

expeditiously. Tr. 251-53. Nevertheless, | infednthe parties that if other
documents came to light in the ensuing days, | willsng to consider them, but
did not “want this to be a continuing thing goiragward.” Id.

1 Opp'n of Def. Benda to Pl.’s Mot. to Supp. the BeL6.
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While Pope did not have access to the final 10-#l May 18, it knew that Benda
planned to file such a document and that it likebuld contain information pertinent to
its motion for appointment of a receiver. Additdly, it appears that, with reasonable
diligence, Pope could have obtained the relevaiornmation from Benda and Malone
Bailey in advance of or shortly after the Hearinghus, these factors are neutral here or,
if they favor Pope at all, do so only weakly.

2. Materiality, relevance, and uniqueness of informatn in the Form 10-K

The information contained in the 10-K, while potahy probative, seems largely
cumulative of information already in the recordor fhstance, Pope emphasizes that the
2009 10-K reveals that Malone Bailey doubts Benddigity to continue as a going
concern. But, that document only reiterates thebthoexpressed by Kempisty, Benda’s
former auditor, in other SEC filings. Additionallyhile the 2009 10-K indicates that
certain loans made by Benda to its officers violgetion 402 of the Sarbanes-Oxley Act
of 2002, Benda disclosed the existence and terrtisese loans in the 2008 10-K and the
September 2009 10-Q. Therefore, even though tha BEO-K includes other revelations,
such as Benda’s previously undisclosed joint ventamd the fact that Yiging Wan—
Benda’'s CEO—confirmed that Benda’'s disclosure atstand procedures were not
effective, | find the information in the 2009 10rKostly cumulative and unlikely to be so

material and relevant as to change the outcomepé’B motion.
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3. Likelihood of undue prejudice to Benda if the 2009.0-K is introduced

As notedsupraPart I1.B.1, Pope did not act promptly to discowerdisclose the
substance of the supplemental information inclughethe 2009 10-K, despite knowing
several weeks before the Hearing that Benda waagexgin the preparation of that
document. Pope’s delay in putting the existencaurmdterlying facts of the 10-K in
contention has created a situation where, for tloairCto grant Pope’s motion to
supplement the record, it would have to do onehodd things: (1) allow Benda to take
discovery regarding the 2009 10-K and submit arqumeesponding to and, perhaps,
putting into context relevant portions of that do@nt on an expedited basis; (2) allow
Benda a short amount of time to respond to the 200K without affording it an
opportunity for additional discovery; or (3) adntite 2009 10-K wholesale without
allowing any response from Benda. Because | fihdofithese options potentially
prejudicial to Benda, | deny Pope’s motion to seppgnt the record.

Pope’s delay in bringing the anticipated filing Benda’'s 2009 10-K to the
attention of the Court contrasts starkly with itgogosed desire for expedited relief.
While the Court may grant a motion for expeditedgaedings where the party moving
for such proceedings shows good cause, it remaindfah of the increased outlay of
time and money such motions require of the pamied the Court. Here, the parties
already have engaged in expedited discovery antbmetactice in preparation for the
Hearing. Benda suggests that, if | grant Pope’sando supplement, | also should open

the record and afford Benda the opportunity to cehdiscovery to respond to the 2009
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10-K. | am not convinced Benda would need add#iahscovery to respond. If it did,
however, both Benda and the Court would be forcetlegin expedited proceedings a
second time regarding the same underlying issuesing so would force Benda to
accrue further costs, prevent its executives froou$ing on the company, and prolong
the uncertainty about Benda’s future vitality.

Additionally, even if | assume that Benda can seappnt the record effectively
without additional discovery, | still would be imwkd, in the interests of fairness, to
afford Benda time to respond to the 2009 10-K. , ¥eing so would burden Benda with
increased costs and a more protracted period aértaioty. In light of the marginal
probative value of the 2009 10-K, | see no reasomr¢judice Benda by saddling it with
the expense and difficulty of additional expedipedceedings in these circumstances.

Pope counters that because Benda has not questiomedlidity of the facts in
the 10-K, it has no need for an opportunity to cadict or explain away those facts.
Instead, Pope asks the Court to take judicial eaticthe “undisputed” facts in the 10-K
without affording Benda a reply. | find this altative unappealing. Because the 2009
10-K is a lengthy document (over 130 pages), thegdaexists that isolated snippets,
such as those cited by Pope, could be taken oobrtext. Justice suggests, therefore,
that, if | allow Pope to supplement the record wite 2009 10-K, | should grant Benda at
least the opportunity to respond to its conten&en though the Form 10-K contains
admissions by Benda and is signed by Wan, sucénséatts could unduly harm Benda if

presented in an inaccurate or misleading light.séh, were | to grant Plaintiff's motion
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to supplement, | probably would also provide Beatbeast the opportunity to respond to
the 2009 10-K and attempt to put the informatianfrthat document relied on by Pope
in the proper context. But this would increasetthee and resources Benda would have
to devote to this matter and undercut the partesire for expedition. Thus, the factor
of potential prejudice to Benda weighs against Popmtion to supplement the record.

4. Considerations of judicial economy

Finally, because Pope initially requested expedite@&tment, | cannot lightly
excuse its decision to wait nearly two months kefbringing the 2009 10-K to the
Court’s attention, despite knowing, almost a moogfiore the Hearing, that (1) Benda
was preparing the very 10-K it now seeks to intcaand (2) the information to be
disclosed in the Form 10-K likely would be probatito Pope’s motion for the
appointment of a receiver. Such delay has alreadged the expenditure of additional
time and money by the parties, as well as judicedources, and undermines the
expedited proceedings Pope sought. Indeed, byndatson to supplement the record,
Pope has diverted the Court's attention from tleues underlying its motion for a
receiver. Additionally, as noted above, if | wépegrant Pope’s motion to supplement, |
would allow Benda, at a minimum, to file a respotséhe information in the 2009 10-K
Pope seeks to introduce. Consideration of thaitiaddl material as well as the Form
10-K would increase the burden on the Court’s resssiand further delay the ultimate
decision on Pope’s motion for appointment of a irere As such, this factor also favors

denial of Pope’s motion to supplement. Therefaf@r reviewing theCarlsonfactors in
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the context of the surrounding circumstances, khate that the interests of justice and
fairness require that | deny that motion.

C. Exhibits Attached to Pope’s Supplemental Brief

On April 7, 2010, the parties submitted simultarecaupplemental briefs at the
Court’s request. Several of the exhibits attactzeBope’s supplemental brief (“Pope’s
April Brief”), however, contained previously uniddied documents. Benda objects to
the Court considering five of these exhibits—ExtsbA, B, C, E, and G—arguing that
they are new and that, by submitting them, Popenpermissibly attempting to reopen
the closed Hearing recotd. Because | find Pope’s submission of Exhibits A and
G timely, responsive to the Court’s questions, aotl unduly prejudicial to Benda, |
overrule Benda’s objections as to these documertsnall consider them subject to the
conditions set forth below. The submission of ByhE, however, was both untimely
and potentially prejudicial to Benda. Thereforesustain Benda’'s objection to that
Exhibit and will not consider it in connection witope’s motion for appointment of a
receiver.

1. Exhibits A, B, C, and G

Exhibits A, B, C, and G are, respectively, an Aptil2010 letter from Charles

Li,*® a February 12, 2010 New York Times article, soreétets from Chinese

7 D.l. 50.

8 Liis a partner at the Han Kun Law Offices in Bij



Civil Action No. 5171-VCP

Page 13

pharmaceutical company CEOs, and several lettemgopedly submitted by Benda's
creditors reflecting their consent to Pope’s motionappointment of a receiver. Pope
purports to submit Exhibits A, B, C, and G in respe to inquiries made by the Court at
the Hearing? Benda seeks to exclude these documents as uptimelprejudicial or, if
the Court decides to consider them, to have anropmty to respond. For the reasons
summarized below, | overrule Benda’'s objectionghtese exhibits, but will grant it a
limited opportunity to respond to them.

First, Benda objects to Exhibit A as being an ekpgiion on certain aspects of
Chinese law and contends it should be able tathese opinions by deposing the expert
or retaining its own expert. Pope responds thaulimitted Exhibit A merely to direct
the Court to Chinese law that may answer its qaesggarding why Pope did not seek to
enforce its New York judgment against Benda in @Rn In this regard, the only
provision of Chinese law cited by Li in Exhibit A Article 108 of the Civil Procedure
Law of the People’s Republic of China. In addititun briefly describes the procedural
problems and uncertainties attendant to an eftoertforce a United States judgment,
such as Pope has against Benda, in China. Thpseta®f Exhibit A fairly respond to

the Court’s inquiry. Moreover, | note that undesu@ of Chancery Rule 44.1, “[t]he

19 SeeTr. 177, 196-98, 205-06.

20 D.I. 51 (“Pope provided [Exhibit A] . . . as anpegssion of Chinese law. This

letter does not provide Mr. Li's opinion of Chinelssv. Judicial notice may be
taken of Chinese law and this exhibit directs tlmn€to the applicable Chinese
law.”).



Civil Action No. 5171-VCP

Page 14

Court, in determining foreign law, may consider arglevant material or source,
including testimony, whether or not submitted bygaaty or admissible under Rule 43.”
Thus, | overrule Benda'’s objection as to the foatie of Exhibit A and will consider Li's
opinions regarding the aspects of Chinese law beudses there. If Benda disagrees
with Li's characterization of this law or believesmother aspect of Chinese law is
pertinent, it may direct my attention accordingly.

The second page of Exhibit A, however, relateshlegal effect in China of a
company showing a stated price on a document, tuby billing at another price.
This is a different topic that raises more compédaguestions in terms of timeliness and
potential prejudice to Benda. Because | find thahda would need to respond more
thoroughly to this aspect of Li’'s letter and thatls a response could be time-consuming
and expensive and unnecessarily delay these priogsed uphold Benda’s objection and
will not consider page 2 of Exhibit A.

Second, Benda half-heartedly objects to inclusidnEahibit B, a publicly
available newspaper article, claiming that, undemmal circumstances, it would have
explored the article to determine whether it shadgpond to it. Yet, Benda has not
shown that it would be unduly prejudiced by the @suconsidering Exhibit B in
connection with Pope’s motion to appoint a receivéope submitted the New York

Times article merely to support its statement tihat2009 11 of the 14 foreign public
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offerings on U.S. exchanges were of mainland Cleingsmpanies® This statement,
and the challenged article, may provide contextime of Pope’s arguments, but will not
materially affect Pope’s motion for a receiver. u§hBenda will not be prejudiced by the
Court’s consideration of Exhibit B and its objectis overruled.

Third, Benda objects to four letters attached irhiBix C as hearsay from
unknown persons who may be biased due to Pope’snomigations with them. In
response, Pope asserts that it submitted theseslétt address the Court’s question about
how a receiver could function in China and to supgs contention that appointment of
a receiver for a Chinese pharmaceutical companyossible. There is reason to be
skeptical of both the authenticity and the relewant these letters, which appear to be
form letters purportedly submitted by Chinese plrareutical companies that may be in
competition with Benda. Nevertheless, Pope suggtsit these documents, though
potentially hearsay, may be considered at the leagt as evidence of William Wells’
state of mind when he testified before me at thecM&9 Hearing, even if they are not
admissible as evidence of resources in China dlailed Wells to support a receiver.
Because consideration of these unauthenticatedntgmis in any other capacity would
be unduly prejudicial to Benda, | accept Pope’sggistion and will consider these letters
only as evidence of Wells’ state of mind. In alher respects, Benda’'s objection to

Exhibit C is sustained.

2L pope’s Apr. Br. 1.
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Finally, Benda argues that the Court should notsicEr Exhibit G because it
received a copy of this Exhibit only one day befilsesupplemental brief was due and, as
such, did not have time to review the terms ofrib&es or determine the validity of the
letters that make up that Exhibit. Pope assedsitlsubmitted these letters in response
to Benda’s contention at the Hearing that Popleasonly creditor not willing to weather
the current financial storm with Benda.Pope suggests that Benda may examine its own
records to determine whether the debts referentdlese letters are, in fact, past due.
Pope further states that it “will not object if Bkn produces any documents or
information that Benda paid any of these creditorisfind Pope’s response persuasive
and, thus, will consider Exhibit G subject to anyidence submitted by Benda
contradicting that Exhibit, including the allegatithat debt purportedly held by these
creditors remains past due.

In summary, | see no undue prejudice to Bendalwrgiroblem with considering
Exhibits A, B, C, and G to the extent indicated\aba connection with Pope’s motion
for appointment of a receiver. As previously notedwever, | will grant Benda 20 days
from the date of this Letter Opinion to file a reape as to these Exhibits and submit any

rebuttal evidence.

22 SeeTr. 193.
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2. Exhibit E

| sustain Benda’'s objection, however, with regardkhibit E. This Exhibit is a
printout from the Chinese “State Food and Drug Austration” (“SFDA”) website.
Benda objects to the Court considering Exhibit Edose it has not had an opportunity to
examine its context and implications. Pope prsftexhibit E in support of its contention
that Benda’s management failed to obtain a timelyewal of a required government
certificate for the manufacture and sale of Gemdicia rather serious charge highly
material to Pope’s motion for appointment of a reee Pope filed Exhibit E, however,
without providing any context to explain the relega or validity of the proffered
website printout. Additionally, unlike the Exhibimentioned above, Exhibit E was not
submitted in response to questions raised by thertGa trial and Pope could have
discovered and presented this translated SFDA we&efragment to the Court well before
the Hearing, but failed to do so. Thus, I find @gpsubmission of Exhibit E untimely.
Based on the potential prejudice to Benda if ExtHibivere introduced without rebuttal
and the undue delay that would result if | allowted parties to conduct discovery in
connection with that Exhibit, | sustain Benda’semtjon and will not consider Exhibit E
in connection with Pope’s motion.

II. CONCLUSION

For the foregoing reasons, | deny Pope’s motionsupplement the record.
Additionally, subject to the limitations and condits set forth in this Letter Opinion, |

deny Benda'’s request to strike Exhibits A, B, GJ &to Pope’s April Brief, but sustain
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Benda’s objection to Exhibit E and will not congideat Exhibit in connection with
Pope’s motion.
IT IS SO ORDERED.
Sincerely,
/s/Donald F. Parsons, Jr.

Donald F. Parsons, Jr.
Vice Chancellor



