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l. Introduction

This dispute over the control of Trans-Resourass, (“Trans-Resources”) is
between the company’s founder and former chief @tkex officer, Arie Genger, and the
plaintiffs, who provided capital to Trans-Resoured®n the company was in financial
distress. The plaintiffs are all entities conidllby the Trump family, led by Jules
Trump and his brother Eddie Trump (collectivelytiwthe plaintiffs, the “Trump
Group”). Jules Trump was a long-time friend oféd@enger, and he was happy to help
Genger when Trans-Resources neared insolvencyOih. 20

In return for retiring nearly all of Trans-Resowteutstanding bonds, the Trump
Group received a minority stake in the companyandmber of protections in a
stockholders agreement (the “Stockholders Agreeeite Stockholders Agreement
prohibited either party from transferring their sfgin Trans-Resources to anyone other
than a limited number of permitted transfereesatfimohibition against transfer was
particularly important to the Trump Group, whichsa@ncerned that Genger might
transfer his shares that were held through anyamtiler his control, TPR Investment
Associates, Inc. (“TPR”), to a member of his famil bitter dispute had arisen between
Genger and his son, Sagi Genger, during the timg&és marriage unraveled in the
early 2000s, and the Trump Group wanted no patiefamily drama.

In 2004, Genger caused TPR to transfer its sharésins-Resources, subject to
an irrevocable proxy in his favor, to his childretrusts (the “2004 Transfers”), under a
settlement in the contentious divorce between hithtas wife. Because those trusts

were not permitted transferees, the 2004 Transfelated the terms of the Stockholders



Agreement. Under the terms of the StockholderseAgrent, that violation rendered the
transfers ineffective and gave the Trump Groupritjiet to acquire the shares that were
transferred.

But Genger did not notify the Trump Group of thensfers at that time, and
thereby deprived the Trump Group of its right taldee the transfers void or exercise its
right to acquire the shares in 2004. Genger cldirashe mentioned the 2004 Transfers
to Jules Trump during a private conversation in£@ut his testimony did not convince
me that this was true. The most convincing readirtpe evidence is that the Trump
Group did not receive notice of the 2004 Transtertd nearly four years later, when
Genger once again asked Jules Trump for help whamsTResources was in financial
distress. Moreover, informal notice to Jules Truaquld not constitute the notice that
was required to be given to the Trump Group estiieder the Stockholders Agreement.

By 2008, Trans-Resources’ bank was unwilling toatiege with Genger, so
Genger asked Jules Trump not only for money bat @siegotiate a reduction in Trans-
Resources’ debt with the bank. The evidence slibats while Genger and the Trump
Group were negotiating the terms of the seconddairiunding, Genger disclosed for
the first time that the 2004 Transfers had occurred

Although shocked at Genger’s failure to notify hofthe 2004 Transfers, Jules
Trump nevertheless negotiated a reduction in TRessurces’ debt and agreed to pay
that debt in return for voting control of the comga Genger initially agreed to those
terms as a compromise for the Transfer violatian, &fter securing an alternative source

of financing, backed out of the deal. Angered tlteahad favorably renegotiated Trans-



Resources’ debt obligations and that the Trump Gmas left without their key part of
the bargain, Jules Trump initiated litigation aimgbacontacted Sagi Genger in order to
negotiate a deal with both TPR and the trust cdettdoy Sagi Genger (the “Sagi Trust”)
whereby the Trump Group would buy all of the sharassferred to the Sagi Trust by
TPR in the 2004 Transfers. Having made a bargéimboth the wrongful transferor,
TPR, and the transferee, the Sagi Trust, the Tr@noup viewed itself as having covered
all its bases in addressing Genger’s violatiorhef $tockholders Agreement. With the
shares wrongfully transferred to the Sagi TrusTBYR, the Trump Group held a majority
of Trans-Resources’ stock.

The Trump Group then purported to reconstitutelitams-Resources board of
directors and, when Genger challenged the recatiefit filed this action pursuant to 8
Del. C.8 225 to determine who controlled the board. Mghkhat determination largely
turns upon interpreting how the Stockholders Agreeinapplies to both parties’ often
excessively sharp conduct. As explained fully aelbconclude that the Trump Group
controls the Trans-Resources board for the follgwaasons: (1) the Trump Group never
received notice of the 2004 Transfers, which weaglenn violation of the Stockholders
Agreement, until June 2008; and (2) the Trump Grdidmot ratify those Transfers
when it bought the transferred shares from Saggé&eand TPR. Because it never
ratified the wrongful transaction, the Trump Grougs free to deal with the relevant
transferor, TPR, and its transferee, the Sagi Taumst settle the matter by acquiring the
wrongly transferred shares in an agreed upon reggwti In doing so, the Trump Group

clearly reserved its position that TPR made a w@dsfer, has proven that its position



was correct, and is entitled, as a result, to leendel to have taken the shares from TPR
as a settlement of the improper Transfers. Irattegnative, even if the Trump Group
ratified the 2004 Transfers — which it did not —fd that the Trump Group did not
purchase the shares from Sagi Genger subject forélxg in favor of Arie Genger.
Therefore, the Trump Group holds a majority eqaitg voting stake in Trans-Resources,
and its ability to vote its shares is unaffectedh®sy proxy.

Il. Factual Background

The following are the facts as | find them aftéalt

A. The Trump Group Saves Genger's Company, TraaseBRrces, From Bankruptcy In
2001

In 1985, Genger formed Trans-Resources, a Delagaaporation that eventually
became the parent of three specialty fertilizer iaddstrial chemical companiésAs
mentioned before, Genger’'s majority stake in TrResources was held through TPR,
another Delaware corporation. By 2001, Trans-Ressuwas nearly insolvent as its
subsidiaries struggled in the marketplace duesibang euro, vigorous competition from
South American rivals, and miscalculations in @reaecision to expand a key plant.
At that time, Trans-Resources’ bonds had a notieakle of $230 million, but their
market value had plummetéd.

Because negotiations with the fractious groupweéstors that had invested in

Trans-Resources’ bonds were proving futile, Gemges delighted when Jules Trump

1 Tr. 830 (A. Genger); Stipulated Pretrial OrdeBat
% Tr. 837-38 (A. Genger).
%1d. at 12 (J. Trump).



approached him with an offer to buy Trans-Resoutmesds’ Genger and Jules Trump,
who both had residences on Williams Island in MidAhorida, had been friends since at
least the late 1990sFrom that time until very near the commenceméttis litigation,
Genger and Jules Trump’s families regularly sorélj dined, and vacationed together.
Eventually, two entities controlled by Jules andliedrrump, plaintiff TR
Investors, LLC (“TR Investors”) and plaintiff Glelowa Investment Co. (“Glenclova”),
bought all but $100,000 of Trans-Resources’ deBhortly after buying Trans-
Resources’ bonds, TR Investors and Glenclova coedéheir debt into equity. Under
an exchange agreement, TR Investors and Glenclulectvely received 2,676.4428
Trans-Resources shares, which amounted to a stibbstake equal to 47.15% of Trans-
Resources’ equit.

B. Genger And The Trump Group Execute A Stockhsldegireement That Requires
Notice To Be Given If Genger Transfers His Share§rans-Resources

Jules Trump’s offer came with strings. In exchafayebailing out Trans-
Resources and agreeing to take a minority inténeBtans-Resources, Trump insisted on
the Stockholders Agreement that gave the Trump Gstong representation and veto

rights’® Importantly in light of the present dispute, 8@ckholders Agreement

*|d. at 938 (A. Genger).

°J. Trump Dep. 27, 88; A. Genger Dep. 62-63.

®J. Trump Dep. 27-28; E. Trump Dep. 32p alscA. Genger Dep. 156-57 (indicating that
Genger and Jules Trump also took regular stroflstteer around the walking path on Williams
Island).

" Tr. 117 (J. Trump), 837 (A. Genger).

81d. at 119 (J. Trump).

® JX-100 (Exchange Agreement (March 30, 2001)).

19Tr, 843 (A. Genger) (“[P]art of the deal was tooestitute the board and to enable Trump
family — to enable the Trump family to be on thatmh to have — we created a balance of —



provided restrictions on, and in some instancehipitions against, the transfer of
stock!

In particular, Section 2.1 of the Stockholders Agnent prevented a party from
transferring or pledging Trans-Resources stockoparty other than a party expressly
permitted to receive such a transfer (a “Permittexhsferee”). Section 2.1 provides in
relevant part:

From and after the date hereof, no Stockholdet divaktly or indirectly,
offer, transfer, sell, assignpledge encumber, hypothecate or otherwise
dispose of any Shares (including any derivativedaation) (a) until after
December 21, 2003, and, thereafter, only as praviddrticles 3, 4, and 5
of this Agreement, or (b) aftevritten noticeto the Company and the other
Stockholders . . . to (i) in the case of eithetha Initial Non-TPR
Stockholders or their respective Permitted Tramesfel(A) to [certain
Permitted Transferees], or (ii) in the case of Td?R Permitted Transferee
thereof, to (w) Arie Genger, (x) any entity or ¢ies in which TPR or Arie
Genger directly owns a majority of the equity ietgrand directly controls
a majority of the voting power . . . (y) the estafg Arie Genger or (z) any
immediate family members or lineal descendantsra# &enger, or trusts
of which they are the sole beneficiaries-in-intgrefo receive such Shares
in consequence of the death of Arie Genger, whimhsferee(s) become a
party to this Agreement. .*2.

That is, Permitted Transferees were: (1) in the cddransfers from any of the Trump
Group entities, any entity in which either TR Intggs or Glenclova had at least a 20%
economic interest and a least a 30% voting inteaest (2) in the case of transfers from
TPR, any of the following: (i) Arie Genger himsd(i) any entity in which TPR or

Genger directly owned a majority of the equity et and a majority of the voting

so that | cannot do anything which is not unanimotisere were all kinds of provisions on
that.”).

11 JX-101 (Stockholders Agreement (2001)) (the “Shudélers Agreement”) §§ 2.1, 2.4, 3.1,
3.2, 3.3).

121d. § 2.1 (emphasis added).



power at the time of the transfer, and Genger agi@eontinue to maintain such
ownership at all times thereatfter; (iii) the estaftérie Genger; or (iv) any of Genger’'s
immediate family members or lineal descendants,usts of which they are the sole
beneficiaries-in-interest, who receive the transfeshares as a result of Genger’s
death®® If a party to the Stockholders Agreement intentethake a transfer to a non-
Permitted Transferee, then the other party haghd df first refusal, under Section 3.1,
which provides in relevant part:

[1]f a Stockholder (the “Selling Stockholder”) shdksire to sell, assign or

transfer any Shares held by it to any person dtteer a Permitted

Transferee (the “Offered Shares”) and shall beeaeipt of a bona fide

written offer to purchase the Offered Shares (tb#éer”), [t]he Selling

Stockholders shall give the Company and to eaclef@avStockholder who

is not the Selling Stockholder (the “Non-Selling&holders”) written

notice containing the terms and conditions of tfieQ . . provided that for

purposes of this Section 3.1, if the Selling Stat&hr is (x) a TPR

Stockholder, then only the Non-TPR Stockholderdl flieadeemed to be

Non-Selling Stockholders; and (y) a Non-TPR Stod#teq then only the

TPR Stockholders shall be deemed to be Non-Sefitngkholders. . . .

Until 30 days after receipt of such notice, the Nswmiling Stockholders

shall have the right to elect to purchase all ef@ffered Shares at the price

offered by the prospective purchaser and spedifistich noticé?

The purpose of expressly limiting transfers to anreerated list of Permitted
Transferees was to ensure that the Trump Groupdiameidealing only with Genger, or
one of the entities he controlled, in the futured aot with anyone elsg. Jules Trump

was particularly concerned about limiting the Tru@mup’s exposure to the acrimony

3.
1d. § 3.1.
1>Tr. 121 (J. Trump), 842-44, 854, 891-92 (A. Gehger



plaguing Genger’s family® but, after much pressure from Genger, reluctaathbeded to
including Genger’'s family members as Permitted $fareenly as an estate planning
consequence in the event of Genger’s déath.

If a transfer was made in violation of Section, 2iien the Stockholders
Agreement provided two remedies. First, Sectidnp2ovided that “[a]ny attempt by a
Stockholder to transfer Shares in violation of thggeement shall be void and the
Company agrees that it will not effect such a tiansr treat any alleged transferee as the
holder of such Shares® Second, Section 3.2(a) of the Stockholders Agezemave the
Trump Group the right to purchase TPR’s sharegam3-Resources if Genger: (1)
transferred shares to a non-Permitted Transferg@) @effected a change of control in
TPR. Section 3.2(a) provides in relevant part:

The Covered Stockholders other than the hereindé@ned Terminating

Stockholder (the “Purchasing Stockholders”) shallehthe right to elect to

purchase the Shares held by a Stockholder (theriifeting Stockholder” .

.. ) at the Agreement Price (as defined in Se@idh and on the

Agreement Terms upon the occurrence of any ofdhewing events for a

period ending on the later of 60 days after deteation of the Agreement

Price for the Terminating Shares and 90 days #feeCompany and the

Purchasing Stockholders receive notice from anycgoaf the occurrence

of any of the following events (each Stockholdereaing to give the others

and the Company notice of any such event promity &s knowledge of

the occurrence thereof) . . ..

(iv) the Terminating Stockholder sel[gedgesencumbers, hypothecates or
otherwise transferany interest in (including any derivative transacy, or

%1d. at 121 (J. Trump) (“| had confidence in Arie amel were willing to go forward with him.
But | was not willing to go forward with a bunch péople who would be fighting with each
other and ultimately end up greenmailing each dthesee alsad. at 805-06 (O. Genger)
(acknowledging the “nightmar[ish]” relations in tenger family).

71d. at 252 (Hirsch).

18 Stockholders Agreement § 2.4.



purports tosell, pledge encumber, hypothecate or otherwise transfer any

interest in (including any derivative transacticamy of its Shares, except

as permitted by and in full compliance with thenterof this

Agreement. . *?
Therefore, Section 3.2(a) gave the Trump Groupa@@ do elect to purchase TPR'’s
shares after it “receive[d] notice from any sourtt&dt a transfer had been made to a non-
Permitted Transferee, or that a change of conadldtcurred®

Section 6.5 outlined the form of notice requireder the various provisions of the
Stockholders Agreement:

All notices required to be delivered pursuant is tkkgreement shall be

delivered in person or by telegraphic or otherifade transmission or sent

by certified mail, return receipt requested, analldby addressed to the

Company at its principal business office, to therdton of its Chief

Executive Officer, to a Non-TPR Stockholder, to Representatives, and

any other Stockholders at the address of the Stddkhshown in the

Company’s stock ledger or to such other addressi@s other Stockholder

may indicate by duly giving written notice to ther@pany?**
Thus, formal notice of an event such as a shansfeawas to be given directly to the
Trump Group entitieg,e. TR Investors and Glenclova, who were parties ¢o th
Agreement, and not to Jules Trump persorfallffhe Stockholders Agreement also
contained a non-waiver clause, which provided tmdo waiver or failure on the part of

a Company or a Stockholder in the exercise of at,rpower or remedy shall operate

as a waiver thereof, nor shall any single or paldicexercise by them of any right, power

;2 Id. § 3.2(a) (emphasis added).

Id.
*11d. § 6.5.
?2 As to TR Investors, it appears that notice wasetgiven through Mark Hirsch at TR
Investors’ official address, and as to Glenclow&jae was to be given through Robert Smith at
Glenclova’s official addressSedd. at 40. Jules Trump was not an officer or direofceither
TR Investors or Glenclova. Tr. 117 (J. Trump).



or remedy preclude other or further exercise theahe exercise of any other right,
power or remedy?®

Finally, under Section 1.6 of the Stockholderseggnent, TR Investors and
Glenclova were entitled to an addition 1.85% of Td$hares in Trans-Resources (the
“Balance Sharesj? The Balance Shares refer to shares that Bankadfiapbad the
option to purchase, the exercise of which wouldicedTPR’s shareholding by 1.85%.
Because of that option, the Trump Group allowed T®Rold 52.85% of Trans-
Resources’ stock, even though the parties agread1846/49% split, on the condition
that the Balance Shares would revert to TR Invesdod Glenclova if the Bank’s option
should expire unexerciséd.

C. In 2004, As Part Of The Settlement Of His A@mous Divorce, Genger Transfers
Trans-Resources Stock From TPR To The Saqi Trin&t,AQrly Trust, And To Himself

On October 26, 2004, after a drawn-out and comesidivorce proceeding,
Genger entered into a final marital settlement exgpent with his then-wife, Dalia
Genger. Under that settlement agreement, Gergasfarred his equity interest in TPR
to Dalia Genger on October 29, 2004. On that s@ayethe Trans-Resources shares that
TPR previously held were transferred as followgragimately 13.9% of the shares
were transferred to Genger himself, and sepanas¢éstestablished for his two children,
Orly and Sagi Genger (respectively, the “Orly Ttw@std the “Sagi Trust”), were each

transferred approximately 19.5% of the sharesédcuilely, the aforementioned “2004

23 Stockholders Agreement § 6.8.
*Id. 8§ 1.6.
51d.; see alsdlr. 255-57 (Hirsh).

10



Transfers”). According to the transfer agreemethis trustees of each Trust agreed to
irrevocable lifetime proxies in favor of GengerdttProxies”)?®

At the time the 2004 Transfers were made, Gengenat notify TR Investors or
Glenclova of the Transfers as required by the Stolclers Agreement. Genger admits
that he never gave the written notice requiredniey3tockholders Agreement, provided
the Trump Group with copies of the Proxies, or pdsm a copy of the marital
settlement agreemefit. Nevertheless, Genger argues that TR Investor&éentlova
received notice because he orally told Jules Trabgut the 2004 Transfers. In
particular, Genger testified that he told Julesmipuabout the 2004 Transfers “many
times” from the “inception, [when] the idea germteh of how to resolve my divorce, to
the execution [of the 2004 Transfer$}."Genger testified that he told Jules Trump of the
2004 Transfers during their regular strolls on &itts Island?’

For his part, however, Jules Trump categoricallyielé that Genger ever
mentioned the 2004 TransféfsThe only other person who testified to hearing an
conversations between Genger and Jules Trumpnglettithe 2004 Transfers was
Genger’s daughter, Orly. At trial, Orly Gengetrtifgsd that her father “shared . . .
everything” with the Trump3! and that she was present during at least onesdisru

between Genger and Jules Trump about the 2004 férandn particular, she testified

26 JX-113 (Letter Agreement and Proxy (Oct. 29, 2DQde “Proxy”).

2" pretrial Stipulation and Order 4; Tr. 936, 940 @enger), 99 (J. Trump), 628 (Dowd).

28 Tr. 856 (A. Genger).

2%1d,

30|d. at 159 (J. Trump) (“Q. From the time that yoedrae — TR Investors became a
stockholder in 2001 to June 13th, 2008, did anygine you any notice of the 2004 transfers, or
the change in control of TPR? Trump. Never. Megeer.”).

311d. at 783 (O. Genger).

11



about a discussion in “late ‘04 or early ‘05” ateluTrump’s residence on Williams
Island®? But, Orly Genger’s testimony regarding that casaéon was vague, at best:
They talked about how TPR and [Trans-Resources} wplit, how my —
my dad spoke about how he split those two, howdped that now that my
brother, since was sort of — it was now me, my ragtand my brother,
and my brother was supposedly the financial guyssed to take care of
us in a sense, he was hoping that — that he wiuld.
When asked for further details, she only elaboratetbllows:

Q. And were there details? Was your father priogadletails to Mr.
Trump —

O. Genger. Yeah.
Q. — in those discussions?

O. Genger. The fact that my brother was in thedteidf it, you know, and
just the awful nature of it. Everything was tobdJules®

On cross-examination, Orly Genger clarified that discussion between her father and
Jules Trump some time in late 2004 or early 20Ghidely took placeafter the 2004
Transfers occurre®f,and that she did not remember her father spetifidsscussing the

transfer of Trans-Resources shares to the Sagi.¥ri&ut she did not provide further

%2|d. at 787. Orly Genger also briefly mentioned avewsation between Genger and Jules
Trump sometime during 2007, when her brother broadhwsuit against her fatheld. at 799.
But the only details she provided regarding thataksion was that she remembered “them
speaking specifically about th[e] lawsuit and howredible it was that my father had given my
brother TPR [Investment], [and] he was actuallyiagfehim now.” Id.
*1d. at 786.
*1d. at 789.
%1d. at 801 (“Q. And | want to make sure | understafithe conversation between Genger and
Jules Trump] — it definitely occurred after the 2G@ansfers had occurred; is that right? O.
Genger. Yes.”).
% The precise colloquy was as follows:

Q. Now, in this conversation the issue that yaalidbeing discussed was the

transfer of control of TPR [Investment] to your tiver. He would be in charge.

12



details about the substance of the discussion leetiver father and Jules Trump other
than to say that the “essence” of the discussian‘teat [Sagi] was now sort of in
charge.®” The lack of specific details in her testimony erdines her credibility

because of her personal interest in the outcontietase and her obvious desire to
protect her father in his feud with her brotftand because Genger himself testified that
no one else was present during his alleged conmv@nsavith Jules Trump, even his

daughter Orly*®

O. Genger. That was the essence, that he wasarbwfsn charge.
Q. That was the essence of it.
O. Genger. Right.

Q. Yeah. And the question of the transfer of T98tares of [Trans-Resources]
to your trust and your brother’s trust and youhéaf you don'’t recall that that
was discussed during this conversation?

O. Genger. I'm sorry. Can you say it again?

Q. Yes. The question of the transfer by TPR [#tneent] of its [Trans-
Resources] shares —

O. Genger. Right.

Q. — to your trust, your brother’s trust, and yéather, that was not discussed in
this conversation?

O. Genger. Not that | remember.
Id. at 803-04.
¥1d.
% |d. at 813 (“Q. You stand to benefit if your fathpeevails in this litigation? O. Genger: |
hope. Yeah, | think.”).
39|d. at 895 (A. Genger) (“The Court: It was just thetof you? Genger: Just the two of us.
The Court: Not your daughter? Genger: Not my déergh.

13



Besides his own testimony and the testimony ofihigghter, the only other
evidence to which Genger points as proof that lettee Trumps about the 2004
Transfers are two after-the-fact events. Firstigee points to a written consent that
Trans-Resources’ shareholders were required toigig05 (the “2005 Written
Consent”) in order to resolve a dispute with Bardpbialim, with whom Trans-
Resources had a long-term relationship, over TRasaurces’ outstanding debt. The
signature page of the 2005 Written Consent inclugigaature blocks for not only Arie
Genger, but also the Orly Trust and the Sagi Targd, identified Arie Genger as the
proxy for the two Trust&’ That is, by including signature lines for the OFrust and the
Sagi Trust as shareholders, the 2005 Written Cdanisclosed that some sort of transfer
had taken place. For their part, the Trumps clgdilaim that they did not notice the
additional signature lines in the 2005 Written Gartsvhen they signed the pafe.

Second, Genger claims that he mentioned the 20&@dsTars during a Trans-
Resources board meeting in November 2007 at whilds Jrump was present (the
“November 2007 Board Meeting?}. For support, Genger points to the minutes of that
meeting, which reflect that “Mr. Genger advised directors that both he and Mr. Dowd
had been sued by TPR Investment Associates, Idoother related entities with respect
to their activities as officers and/or directorsI®fR Investment Associates, Inihe

former parent Company ¢Trans-Resourcés®® Genger avers that this passing

0 JX-125 (executed written consent (July 26, 200%) “2005 Written Consent”).
*1Tr. 101-05 (J. Trump), 185-92 (Hirsch)
j; JX-149 (Trans-Resources board meeting minutes.(MN&v2007)).

Id.

14



reference to TPR being the former parent of TraeselRrces should have tipped Trump
off that the 2004 Transfers were made. As we se#f, that argument is undercut,
however, by the reality that Genger’s loyal suboatie, Bill Dowd, appears to have
manipulated the corporate minutes on other occasmsuit Genger’s interests.

D. Genger Finally Tells The Trumps About The 200dnsfers During Negotiations To
Restructure Trans-Resources’ Debt

In the spring of 2008, Trans-Resources was onamdmgving financial troubles,
now in a dispute with Bank Hapoalim, which was ptes1g Trans-Resources to sell its
main subsidiary, Haifa Chemical, Inc., in ordentwid foreclosuré? Genger turned to
the Trumps for help, asking Jules Trump if the Tpu@roup would provide the capital
necessary to retire Trans-Resources’ bank debtdnamge for an increased equity
position that would give the Trump Group controlloéns-Resource$. Genger relied
on Jules Trump in particular not only because eirthast relationship but also because
Bank Hapoalim, which had indicated that it had mtfidence in Genger, was however
willing to negotiate with Trump in regard to TraResources’ def On May 31, 2008,
Genger and Jules Trump met to discuss the genamtdwurs of an agreement (the
“Funding Agreement”), which would provide for a dapinfusion into Trans-

Resources! After that meeting, Trump negotiated with Bankpidalim to reduce Trans-

*Tr. 38-39 (J. Trump).

*|d. at 41-42 (J. Trump).

“|d. at 124-27, 146 (J. Trump).

*"|d. at 872 (A. Genger); 43-44, 135-36 (J. Trump).

15



Resources’ debt load, and asked Genger to mee&diie Trump and Mark Hirsch, the
Trumps’ lawyer, in New York to work out the detailthe Funding Agreemefit.

1. Genger, Eddie Trump, And Mark Hirsch Meet OneJ@3, 2008

Genger met with Eddie Trump and Hirsch in New YorkJune 13, 2008 (the
“June 13 Meeting”). Early in the June 13 MeetiHgsch gave Genger a draft of the
Funding Agreement. That draft listed TPR, Glenaleand TR Investors as the
company’s sole shareholders, thereby strongly sigggthat the Trump Group was
unaware at that time of the 2004 Transf&r&Jpon reviewing the draft, Genger
commented that TPR was no longer a Trans-Resostoesholder’ Both Eddie Trump
and Hirsch expressed shock upon hearing that, asdhiHreminded Genger that he was
not permitted to transfer his stake in Trans-Resgaiwithout first providing notice and a
right of first refusal to the Trump Group.

Upon seeing their surprise, Genger did not stapsay what one would expect to

be the first thing out of his mouth if Genger hér@ady given repeated notice to Jules

“8|d. at 868-69 (A. Genger).

49 JX-170 (email from Mark Hirsch to Jules Trump wittaft agreements attached (June 12,
2008)).

0T, 283 (Hirsch), 498-99 (E. Trump).

*11d. at 284-85 (Hirsch), 499 (E. Trump). Interestinghe trial record includes an email from
Hirsch to Jules Trump, dated June 11, 2008, in kvKicsch describes the transfer restrictions
and the right of first refusal provisions in th@&tholders Agreement. JX-167 (email from
Mark Hirsch to Jules Trump (June 11, 2008)). Theng of that email suggests that the Trumps
might have known about the 2004 Transfers befaeltine 13, 2008 meeting. But | do not find
this email to be proof that Genger had given thenps oral notice because: (1) the Trumps may
have simply suspected on their own that somethlkegthe 2004 Transfers had taken place; or
(2) the Trumps may have heard rumors from sourtte=s than Genger that the 2004 Transfers
had occurred. In either event, notice as requireter Stockholders Agreement had not been
given. Furthermore, even if the email did indicdigt notice had been given, it still suggests
that the timing of that notice was no earlier tdane 2008.
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Trump: “Why are you acting so surprised? | tolte3wall about these Transfers years
ago.” Rather, Genger acknowledged that he had notgedwiotice of the 2004
Transfers, but insisted that he had lived withia $pirit of the Stockholders Agreement
by maintaining control of the stock through theX®es>* And, Genger spent the better
part of that day explaining the 2004 Transfersddig& Trump and Hirsck which would
have been unnecessary had they already known #imUitansfers.

Finally, at the end of the meeting, Genger offdcedrrange a meeting with his
lawyer, David Lentz, who was most familiar with tiketails of the 2004 Transfets.
Eddie Trump and Hirsch met with Lentz three dayesr|aon June 16, 2008, to discuss the
details of the 2004 Transfers. It is also notetwpthat, before that meeting, Genger
never told Lentz that he had given Jules Trump moéite of the 2004 Transfet’.If
notice of the 2004 Transfers had indeed been gveswould have expected Arie

Genger to have at least mentioned that importailde his own counsel. During that

2Tr. 501 (E. Trump) (“At any time during the meetidid Mr. Genger say, ‘Well, | told your
brother, Jules. Let’'s get him on the phone,’ ordsdo that effect? E. Trump: No.”). Genger’s
testimony on this important issue was vague at bidstonly recalled telling Eddie Trump and
Hirsh something to the effect of “Jules knows alitiudat some point during the June 13
Meeting. Id. at 900 (A. Genger). But, Genger could give nthier details, and he admitted that
he never pressed the point or suggested that #tejuges Trump on the phone to clarify the
issue. Id.

>31d. at 284 (Hirsch) (“I took out the agreement towsHGenger] specifically why he could not
have transferred the shares, that this was notiggedhunder the agreement. And he said, ‘All
right. You know, so | didn't tell you about it, budidn’t think | had to. | mean, what's changed?
| still — I still vote the shares.™).

>*|d. at 893-94, 899 (A. Genger).

|d. at 902-03 (A. Genger).

*01d. at 7 (Lentz) (“Q: And Mr. Genger didn't tell ydbefore the June 16th meeting] that he
claimed to have given some sort of notice to Jtesnp. That's correct; right? ... Lentz: |
believe your statement is correct.”).
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meeting, Lentz never suggested that Jules Trum@heddy known about the 2004
Transfers because Genger had told him about therns wgo’

2. Later Communications Between Genger, WillianmwidpAnd David Lentz Admit
That Genger Never Gave The Trump Group Notice Gf 2004 Transfers

In a series of emails and memoranda producedtbedwo weeks following the
June 16 meeting, Lentz repeatedly acknowledged &&nfgilure to provide any notice
of the 2004 Transfers. In a June 17, 2008 emaittz wrote that “[tlhe Trumpsever
consented tand don’t want [the Sagi] Trust or [Orly] Trust..as minority partners
(shareholders) in [Trans-Resource¥].And, in a June 26, 2008 email, Lentz wrote that
“no notice was given” to the Trumps about the 206ansfers’® But, Lentz's most
telling admission came in a memorandum he wroté&kmger analyzing the parties’
various bargaining positions and how likely machioes by Sagi Genger would affect
the outcome of the dispute (the “Lentz Memo”).tHat Memo, Lentz wrote:

While it is true the Trumps never got notitee entire intent of the

Shareholder’s agreement has been carried out anylmayther wordswhy

did AG not give them actual notice®ecause, AG will testify, using the

TPR shell was never the intention of the TrumpsA&6d— the real

intention was to keep the ownership of [Trans-Reses] in the Genger

family under the voting and operational contro”A@ and the Stipulation

did just that. So, AG becomes SG’s best withésS. will not say | just

forgot to tell the Trumps. He will not say | triéal get away with
something and thought the Trumps would not find dd¢ will testify that

*"1d. at 990 (Lentz) (“Q. Nobody said at the meetihgn, that any notice had been given in
substance; right? Lentz. Correctsge alsad. at 994 (Lentz) (“Q. [Y]ou went through an
entire meeting about the absence of notice andl@esging what, in fact, occurred. And no one
from your side of the discussion spoke a peepirgfuhat contention; right? Lentz: Nobody
refuted it, that’s correct.”).

%8 JX-331 (email from David Lentz to Arie Genger,|Bllowd, and Christopher Gengaro (June
17, 2008)) (emphasis added).

%9 JX-337 (email from David Lentz to Arie Genger,|Bllowd, and Christopher Gengaro (June
26, 2008)).
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whether the corporate form of TPR or the kids’ tisug[as] used made no
difference. The essence of these protections evasmke sure the Genger
family owned roughly 50% and that AG could voteddlthose shares.
That's what happened. Swehile there was a technical violatipthe
Trumps got what they bargained f8r.

Later in that same Memo, Lentz added: “AG doeshawe clean hands because like SG,
AG never told the Trump$§® Thus, Genger's own attorney repeatedly acknoveddg
that Genger had never given the Trurapgtype of notice.

3. At The June 25, 2008 Meeting Of Trans-Resouigeard And Stockholders, Genger
Himself Indicates That Notice Of The 2004 Transias Not Given To The Trumps

The Trans-Resources board met on June 25, 2008Jitine 25 Board Meeting”)
and unanimously approved the Funding Agreement;iwpiovided that the Trumps
would invest an additional $57.5 million in the qoamy in exchange for 50% of Trans-
Resources’ outstanding stock, which would giveTthanps clear voting control and by
far the largest equity position in the comp&hyThat is, the totality of the Funding
Agreement would address the injury to the Trumpuprivom the 2004 Transfers by
giving it voting control of Trans-Resources. Hamit@n notes by Bill Dowd, a director
and Trans-Resources’ chief executive officer, rdedrthat “AG describe[d] [Trans-
Resources] stock transfierviolation of agreemehturing the meeting® That is,

Genger acknowledged that the 2004 Transfers wede mvéhout providing notice to the

%0 JX-332 (memorandum from David Lentz to Arie Gendgl Dowd, and Chris Gengaro) (the
“Lentz Memo”) (emphasis added).

®L|d. (emphasis added).

%2 JX-181 (minutes of joint meeting of the board wédtors and stockholders of Trans-
Resources, Inc. (June 25, 2008)).

®3 JX-179 (handwritten notes of Bill Dowd (June 2608)) (emphasis added).
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Trumps. Tellingly, Dowd, who had worked for Gen@yaryears, omitted that important
admission from the formal minutes he drafted follugvthe meeting?

E. Negotiations To Restructure Trans-ResourceakBbB®mwn, And The Parties
Eventually Commence This Litigation

Although the Funding Agreement solved the problath Bank Hapoalim,
Genger and the Trumps still had to sort out hoertsure that the Trumps were given
control of the Trans-Resources board as requirddntme Funding Agreement. That
was a problem because Genger and the Trumps atédighat Sagi Genger, who now
had a claim to be a Trans-Resources stockholdacoount of the 2004 Transfers, would
litigate any attempt to transfer control from Gentgethe Trumps, if for no other reason
than to spite his fath&r. During June and July of 2008, Genger and the Paum
discussed options for dealing with Sagi Gengere Gfrthe options the Trumps
suggested was confronting Sagi Genger with theraeg that the 2004 Transfers
violated the Stockholders Agreement, and that hetharefore not a beneficial owner of
the Share&® Importantly, Genger resisted this approach, ikecause that would
expose him to liability for representing falselytive divorce settlement that the 2004

Transfers were not made in violation of any agreetfle

®4 SeeJX-179 (draft meeting minutes (June 25, 2008))itiimy any reference to the 2004
Transfers being made in violation of the Stockhddegreement).

® Tr. 318-19 (Hirsch).

4.

®"1d. at 304 (Hirsch).
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1. Genger Reneges On The Funding Agreement, Aedlflnmps Respond With A
Lawsuit

Genger and the Trumps never reached common grauhdw to approach Sagi,
because Genger began to back-track on the drafstef the Funding Agreement.
Genger could afford to back out of the Funding A&gnent because he had devised a way
— albeit one of questionable propriety — to upstidands from the Haifa Chemical,

Inc. subsidiary to Trans-Resources, thus allowiren$-Resources to fulfill its
obligations to Bank Hapoalim, which Jules Trump Badcessfully reduced during his
negotiations with the bank on behalf of Trans-Resesf® Because Genger had secured
an alternative source of capital, the Funding Agrexet with the Trumps was no longer
the only mechanism for rescuing Trans-ResourcesmFhat position of increased
leverage, Genger began to disengage from the FgAdinreement deal. First, despite the
fact that Bank Hapoalim required payment by latguési, Genger requested that
execution of the Funding Agreement be postponed tipe advice of counsel. Wielding
a problem of his own creation, Genger assertedTitaats-Resources’ Delaware lawyers
had advised him that Trans-Resources needed taisktan independent committee to
review the fairness of the Funding Agreement bes#us recipients of the 2004
Transfers might complain. Second, at an Augug008 meeting, Genger’s lawyers

claimed, for the first time, that Genger had giveftes Trump oral notice of the 2004

®8 Dowd Dep. 281.
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Transfers years ago, and threatened litigationafffrumps chose to challenge the 2004
Transfers?

The Trumps responded on August 8, 2008 with arétt TPR and Trans-
Resources indicating that Glenclova was exerciggugght under Section 3.2 of the
Stockholders Agreement to purchase all of the shsubject to the 2004 Transfers, and
requesting that the Trans-Resources board begiprdoess of establishing their
purchase pric&? On August 11, 2008, Glenclova filed a suit in theited States District
Court for the Southern District of New York seekiogenforce the Funding Agreement
and its rights under the Stockholders Agreenter®n August 13, 2008, Genger
responded through a letter from his attorneysnulag that Glenclova had no right to
purchase the shares because he had kept Jules Tuilyripformed of the 2004
Transfers at the time they were made four years ffi

2. The Trump Group Purchases The Sagi Trust'seéShand Reconstitutes Trans-
Resources’ Board Of Directors, Leading To This Bac225 Action

The lawsuit in federal court in New York was not¢ only course of action the
Trumps took. On August 21, 2008, Jules Trump crathSagi Genger to explore the
possibility of acquiring the 1,102.8 shares purgdigt transferred to the Sagi Trust in
2004 (the “Sagi Shares™. And, on August 22, 2008, the Trumps purchase®tui

Shares pursuant to a stock purchase agreemeriP{ihehase Agreement”) between the

%9 Tr. 65, 155-56 (J. Trump), 364 (Hirsch).

79 JX-198 (letter from Glenclova to TPR and Transdreses (Aug. 8, 2008)).

"1 JX-204 (ComplaintNew TR Equity, LLC v. Trans-Resources, (8cD.N.Y. Aug. 11, 2008)).
72 JX-350 (letter from Charles Weissman to Barry Auh (Aug. 13, 2008)).

3 Tr. 111 (J. Trump).
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Sagi Trust, TPR, and the Trumps’ entities, TR Inmes Glenclova, New TR Equity I,
LLC (“Equity I”), and New TR Equity II, LLC (“Equig II"). " Importantly, the
transaction included not only the Sagi Trust aarybut also the wrongful transferor,
TPR. Sagi Genger could act for TPR because, aisding the 2004 Transfers, Genger
had ceded control of TPR to Dalia Genger, who syiesetly sold her interest in TPR to
her son, Sag’ The Purchase Agreement contained a specificoseatidressing the
reality that the Trump Group viewed the 2004 Trarshs void and that TPR still owned
them and was obliged to sell them to the Trump @m2004 values. To wit, the
Purchase Agreement provided that it would be camsil consummated between the
Trump Group and PRif the 2004 Transfers were to be found void:

If at any time following the Closing Date, it istdemined that Seller is not
the record and beneficial owner of the Shares #iseoflate hereof, by
virtue of the transfer of the Shares to it by TRftg deemed to have been
void or for any other reason, and that all rigitke &and interest in and to the
Shares is held by TPR, subject only to the pldiatdsserted rights under
the Stockholders Agreement asserted in the actydexdsGlenclova
Investment Co. v. Trans-Resources, Inc. and TPRsimvent Associates,
Inc., Case No. 08-CIV-7140 (JFK), pending the WhiBtates District

Court for the Southern District of New York, therfoas hereby agree that
(a) this Agreement and the transactions contemplateelyeshall be
deemed to have been entered into and consummated R, (b) the
Purchasers shall retain all right, title and intestan and to the Shares as if
purchased from TPR pursuant to this Agreementl & shall look only to
Seller for any payments made by the Purchasersupuatdo this
Agreement, (d) the Purchasers shall have no lighdr obligation to TPR

in respect of the Shares, and (e) all representatiovarranties, covenants
and agreements made by Seller herein, shall be eigéonhave been made
by TPR as of the date heréd6f.

4 JX-225 (the “Purchase Agreement”).
> Tr. 547 (S. Genger).
’® Purchase Agreement § 10 (emphasis added).
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Thus, by signing an agreement with both the Sagsfland TPR, the wrongful
transferee, the Trump Group dealt with the Gengersed problem that Genger exploited
in order to derail the Funding Agreement. By daalilirectly with both the allegedly
innocent transferee — the Sagi Trust — and the gadoer — TPR — the Trump Group
covered all of its bases.

Having purchased the Sagi Shares, which gave theaarity equity position in
Trans-Resources, the Trump Group then executedt@rmvconsent on August 25, 2008
that removed Genger from the Trans-Resources bekced Eddie Trump and Hirsch
to the board, and affirmed the election of JulasTip and Robert Smith to the board.
The Trump Group delivered that written consentrtans-Resources, but Genger rejected
it.”’

In response, the Trump Group filed a single-commglaint pursuant to Bel. C.

8 225 in order to determine the composition of EThens-Resources board (the “Section
225 Action”). Consistent with their position thighout the summer of 2008, the Trump
Group’s central claim was that the 2004 Transfezsawnade in violation of the
Stockholders Agreement, and that it therefore hadight to purchase all of TPR’s
shares pursuant to Section 3 of the Stockholdersekgent? Genger responded with a
counterclaim, raising a number of arguments for Wiey2004 Transfers were made
appropriately — chief among them his assertionshbaold Jules Trump of the

Transfers at the time they were made, and thanynevent, the Trump Group’s purchase

" Tr. 403-06 (Hirsch).
8 Compl. 1 10.
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of the Sagi Shares in 2008 ratified the 2004 Trensst— and claiming that, therefore, he
still controlled Trans-Resources’ board. Gengso argues that the Trump Group
violated Section 2.1 of the Stockholders Agreemdmgn Equity | and Equity Il pledged
Trans-Resources shares in return for financingugotbe Sagi Shares.

Soon after the Section 225 Action was filed, theips promptly settled the
matter, which resulted in a stipulated final judgrnéhat declared that the Trump Group’s
designees constituted a majority of the bdar&ut, like any other moment of agreement
between the parties in this case on anything,dbidliement was short-lived. On October
10, 2008 — two weeks after the final judgment wateeed — the Trump Group moved
to re-open the Section 225 Action. They movecetipen because they alleged that, after
taking control of Trans-Resources, they discovénatl Genger had destroyed documents
relevant to the Section 225 Action in violationao$tatus quo order.

The issue of whether Genger should be held inecopt for destroying documents
in violation of this court’s status quo order wasided in 2009 in a separate tfallt is
unnecessary to recount here the facts or analysvied in that trial, which are
summarized in the opinion that resulfédwhat matters for present purposes is the
outcome: Genger was found to be in contempt, wha@es Genger’s evidentiary burden
on any issue on which he has the burden of proaingylevel and renders his

uncorroborated testimony insufficient to establiséterial facts?

"9 SeelR Investors, LLC v. Arie Genge2.A. No. 3994-VCS (Sept. 26, 2008) (ORDER).
8 TR Investors, LLC v. Genge?009 WL 4696062 (Del. Ch. Dec. 9, 2009).

81 See id at *1-15.

8 See idat *18-19.
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I1l. Legal Analysis

Genger has proliferated a host of theories — inolydew ones after trial — as to
why he retains voting control over Trans-Resouragad,the Trump Group has accurately
described its efforts to address Genger’s evergihgrarguments as playing a game of
“Whack-a-Mole.”®® It is possible, nevertheless, to sift throughtibaping stew pot filled
with every conceivable exculpatory theory that esreissed his lawyers’ inventive minds
that Genger has cooked up and identify the chumkggedients. Genger’'s main theory
is that the 2004 Transfers were made appropriadélyer because he gave the Trump
Group notice or because the Trump Group ratifiedTitansfers. Genger’s primary
alternative theory is that, even if the 2004 Trarsivere not appropriate, the Trump
Group took the Sagi Shares subject to the Proxysifiavor.

In the analysis that follows, | do not addressathe alternative theories Genger
concocted, but rather focus on his two fundamehtdries. Treating all of his
secondary arguments is unnecessary because Gesgiailad to bear his evidentiary
burden as to those core theories on which theofdss case depends. That is, Genger
has failed to prove that he properly notified thharmip Group of the 2004 Transfers at
any time before the June 13 Meeting, or that thamfr Group somehow ratified the 2004

Transfers after the fact. And, even if the Trumpp did ratify the 2004 Transfers —

83 SeeTrump Post-Trial Ans. Br. 3. For example, Gengedunsel spent a great deal of time at
post-trial oral argument in a befuddling expositadra theoryintroduced into the case as a
footnote in its post-trial answering brie€omparePost-Trial Tr. 128-58vith Genger Post-Trial
Ans. Br. 24, n. 18.

26



which it did not — Genger has failed to prove thh&bok the Sagi Shares subject to the
Proxy.

A. Standard Of Review

The standard of review | apply in analyzing therafoentioned issues is different
in this case than what is typical. The party afitng to gain control of an entity in an
action pursuant to Bel. C. § 225 bears the burden of proof on any issueptibéome of
which would affect the determination of the TrarssBurces’ boartf Generally
speaking, the burden of proof in civil cases ig tha party with the burden must prove
his position by a preponderance of the evidéncBut, because of this court’s prior
ruling in the contempt trial, Genger’s burden ised a level, meaning that he must
prevail on any issue in which he bears the burdegmanf by clear and convincing
evidence. And, as mentioned before, Genger’'s aveomoborated testimony will not be
sufficient to establish any material f&ét.

B. Arie Genger Did Not Notify The Trump Group Ohd 2004 Transfers Until June 13,
2008

The first issue | must address is Genger’s argtithen he gave the Trump Group
notice of the 2004 Transfers during his conversatia late 2004 or early 2005 with

Jules Trump about his divorce and that the Trumpu@iis chargeable with lach&s.

84 See Agranoff v. Millerl999 WL 219650, at *12 (Del. Ch. Apr. 12, 1998'd, 737 A.2d 530
(Del. 1999). Genger conceded that he bears traehwf proof. Contempt Trial Tr. 355.

% See SinoMab Bioscience Ltd. v. Immunomedics, 2009 WL 1707891, at *12 (Del. Ch. June
16, 2009).

8 See suprpage 25.

87 Laches operates to bar a claim where “(a) [thaihtiff knew (or should have known) of its
rights or claim; (b) [the] plaintiff failed to as$ets rights or claim; and (c) [the] defendant has
materially changed its position or otherwise mailgrirelied on plaintiff's failure to assert.”
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This argument is central to the case because toklBilders Agreement provides that,
upon receiving notice of an improper transfer framy source, the Trump Group has 90
days to elect to purchase the shares held by ¢leklstlder making the transfere.

TPR®® |f the first time the Trumps heard about the 2T@dnsfers was at the June 13
Meeting, then the Trump Group acted within the @9-dindow provided in the contract
because it elected to purchase TPR’s shares onsfA8g2008, when it sent TPR a letter
indicating that it elected to exercise its rightsler Section 3.2 of the Stockholders
Agreement® But, if the Trumps received notice some time befday 8, 2008, then
their demand to exercise their purchase rights uthgdeStockholders Agreement on
August 8, 2008 would arguably be tardy.

Tellingly, Genger spent only one and a half pagéss post-trial briefing on this
argument® That is likely because he knew, as shown belbat, lie has failed to bear
his evidentiary burden on this issue. There isnmealible evidence indicating that Genger
ever told Jules Trump about the 2004 Transferats 2004 or early 2005.

At trial, Genger offered little more than his uhieeable and uncorroborated
testimony to support his claim that he notified Tmamp Group. As discussed earlier,
Genger testified that he told Jules Trump abou2®® Transfers on a number of

occasions in late 2004 or early 2005 while the discussed developments in Genger’s

Gotham Partners, L.P. v. Hallwood Realty Partnér®., 714 A.2d 96, 104 (Del. Ch. 1998ge
also Fed. United Corp. v. Havenddrl A.2d 331, 344 (Del. 1940) (“Sitting by inaaiand in

what amounts to silence, when every consideratothk rights of others demanded prompt and
vigorous action, and until affairs had become soglecated that a restoration of former status
was difficult, if not impossible, is conduct amonngt to laches.”).

8 Stockholders Agreement § 3.2(a).

89 JX-198 (Letter from Glenclova to Trans-Resouraes 8PR (Aug. 8, 2008)).

% SeeGenger Post-Trial Op. Br. 28-30.
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divorce during their strolls on Williams Islaftl.For his part, Jules Trump categorically
denied that Genger ever mentioned the 2004 Transféate 2004 or early 2005. The
only other person who testified to hearing Genger Brump discuss the matter was Orly
Genger. But her testimony gave little detail abehat was actually said during those
alleged conversations, and it was contradicted &ygér himself, who said that she was
not present at the key conversation when he td&sJirump about the Transfers.
Therefore, | do not find her testimony of the aldgonversations between Genger and
Jules Trump credible, especially in light of hergmmal interest in this case.

Moreover, if Genger did in fact tell Jules Trunat the 2004 Transfers in late
2004 or early 2005, then why did he not presspibatt at the June 13 Meeting when
Eddie Trump and Hirsch appeared shocked to hearetws? The natural thing to say in
that situation would have been to make the obvmist that he had told Jules about it
years ago. But, at trial, Genger only testifieduely, haltingly, and meekly that he told
them something along the lines of “Jules knows &ligland gave no other details of
what he said in that regatd.Genger also admitted that he never pressed ihe gooy
further, even though he became “[v]ery frustratetth the repeated questions Eddie
Trump and Hirsch were askirly.For example, Genger never said that they shaetld g

Jules Trump on the phone to confirm that Gengerimdeed told him about the

1 See suprpage 11.

%2 See suprpage 11.

% See suprgpage 11-13.
% Tr. 900 (A. Genger).
%1d.

29



Transfers® Rather, Genger attempted to justify the Transberthe grounds that he still
had voting control through the Proxi&s.

Genger also failed to mention his alleged convematwith Jules Trump even
when he spoke with his lawyer, David Lentz, after June 13 Meeting. Such an
important detail would, if true, have been onehdf first things Genger told his counsel.
But, the evidence indicates Lentz believed atithhe that Genger had never informed
Jules Trump of the 2004 TransféfsThat fact is reflected most clearly in the Lentz
Memo, which stated repeatedly that notice had nbegen provided to the Trump
Group?®

Thus, the overwhelming thrust of the evidence iatdis that everyone in Genger’s
camp knew full well that he had never told the Tpu@roup about the 2004 Transfers
before the June 13 Meetiny. Indeed, Bill Dowd’s notes of the June 25 Boardehitey
indicate that Genger himself admitted that the $tanrs were made in violation of the
Stockholders Agreement? The inescapable conclusion is that Genger digprmtide
the Trump Group with any form of notice before dume 13 Meeting, choosing rather to
trust in his savvy to manage the Trumps if theassver arose.

Nor can Genger rely on the passing referencesetpalsibility of a transfer in the

2005 Written Consents and the minutes of the NowsrB07 Board Meeting. As noted,

%®1q.

%7 See suprpage 17.

% See suprgpage 17.

% See suprpage 17-19.

190 5ee suprpage 18-19.

191 SeeTr. 631 (Dowd), 1008 (Lentz).
192 5ee suprgpage 19.
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the accuracy of the minutes of the November 200ar@&leeting appears to be
suspect® Furthermore, the Stockholders Agreement requirspecific form of notice

to be given to TR Investors and Glencld¥a.Even if Genger told Jules Trump about the
2004 Transfers in late 2004 or early 2005, whicbriclude he did not, that would not
constitute notice to TR Investors or Glenclova.t Bwre important is the fact that
passing references in the 2005 Written Noticeb@mtinutes of the November 2007
Board Meeting do not constitute proper notice of kind or even put the Trump Group
on effective inquiry notice. Business people cassithings. The idea that the Trump
Group had to review every stray reference in trerdboninutes or to read between the
lines on the signature page of the 2005 Writtens@ats for signs of a possible transfer is
wrong. The notice provision in the Stockholdersement was specific and designed to
ensure that the Trump Group did not have to paheeworld in this way, as was the
Stockholders Agreement’s strong anti-waiver pransf® Finally, | am persuaded by,
among other things, the draft Funding Agreementituenp Group proposed that
indicated that the Trump Group did not know of 2084 Transfers. Notably, | conclude
that the Trump Group would prevail on this issuereif they had the burden to show
that they had not been given proper notice. Betabhse Genger admits he did not give
proper notice as required under the contt&dt,was his burden to show that he should

nevertheless be alleviated of his obligations urlderStockholders Agreement because

193 See suprpages 19-20.

104 SeeStockholders Agreement § 6.5.
1% see idat §8 6.5, 6.8.

19 seePretrial Stipulation and Order 4.
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he gave Jules Trump oral notice and, certainlyas his burden to prove a laches
defense.

C. The Trump Group Did Not Ratify The 2004 Tramsfe

Genger next argues that the Trump Group nevertheddisied the 2004 Transfers.
The defense of ratification is perhaps best undedsby reference to its closest cousin,
the doctrine of acquiescent®. Acquiescence occurs when a party “has knowledige o
improper act by another, yet stands by without cipe and allows the other party to act
in a manner inconsistent with the claimant’s propeghts.™®® Ratification differs
primarily in timing: “[a]quiescence properly speaksassent by words or condukiring
the progres®f a transaction, while ratification suggests sseatafter the fact'**°
Thus, to find that a party ratified a prior actisifirst necessary to find that the ratifying

party had “[k]knowledge, actual or imputed, of mihterial facts**° Second, ratification

requires an affirmative act by the ratifying paréssent can be “implied from conduct,

197 SeeFrank v. Wilson & Cq 32 A.2d 277, 283 (Del. 1943) (“Acquiescence matification are
closely related.”).

1% Brandywine Dev. Group, L.L.C. v. Alpha Truap03 WL 241727, at *4 (Del. Ch. Jan. 30,
2003).

19 Frank, 32 A.2d at 283 (emphasis addesBe alsdl DONALD J.WOLFE, JR. & MICHAEL A.
PITTENGER, CORPORATE ANDCOMMERCIAL PRACTICE IN THEDELAWARE COURT OFCHANCERY, §
11.03[a], at 11-20 (2009) (“Acquiescence involvesemt during the progress of a transaction,
while ratification suggests assent after the fact.”

10Frank, 32 A.2d at 283see also Papaioanu v. Comm'rs of Rehob@6 A.2d 745, 749-50
(Del. Ch. 1962).
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as well as expressed by words” but is always auivialry and positive act™ Accepting
the benefits of a transaction can be an indicaifahat assent:?

1. Genger Has Not Met His Burden Of Proof As Te Ratification Claim

Realizing that he had a very weak argument thgiave effective notice of the
2004 Transfers to the Trump Group, Genger spent aidss briefing attempting to
argue that the Trump Group ratified the 2004 Trarssf Because of his prior acts of
spoliation, Genger bears the burden to prove catithn by clear and convincing
evidence. He has not done so.

Genger argues that the Trump Group ratified thelZ@nsfers on two occasions:
(1) when it accepted shareholder approval of thediig Agreement at the June 25

Board Meeting; and (2) when it purchased the Shgir& on August 22, 2068 As to

1 Erank, 32 A.2d at 283see alsONOLFE & PITTENGER § 11.03[a] at 11-19 to 11-20 (stating
that ratification requires proof of a relinquishrhehexisting, known rights, and the “acceptance
of new replacement rights or benefits”).

112 5eekahn v. Household Acquisition Cor®91 A.2d 166, 177 (Del. 1991) (stating that
accepting the benefits of a transaction, even thahg conduct in question is a breach of some
duty owed to the shareholder, may bar the sharehfilom obtaining equitable relieffrank,

32 A.2d at 282 (finding that a shareholder “coubd accept the benefit offered by the
[transaction] and at the same time deny its vafijlitGiammalvo v. Sunshine Mining C4994
WL 30547, at *10 (Del. Ch. Jan. 31, 1994dif'd, 651 A.2d 787 (Del. 1994) (“The equitable
defenses of ratification and acquiescence arelgloskated. Under the proper circumstances,
both doctrine prevent one who accepts the bendfastransaction from thereafter attacking
it.”); Dannley v. Murray1980 WL 268061, at *4 (Del. Ch. July 3, 1980) l{€r"affirmance’
required to create ratification . . . may arisely retention of benefits with knowledge of the
unauthorized acts.”) (citations omitted)ounstine v. Remington Rarntb4 A. 95, 99 (Del. Ch.
1937) (“[E]quity will not hear a complainant stijtihimself by complaining against acts in
which he participated or of which he has demoretrais approval by sharing in their
benefits.”).

113 L ater in the briefing process, Genger recast fgjgraent about the 2005 Written Consents
and the minutes of the November 2007 Board Meetingtification terms. That is, Genger
argued that the 2005 Written Consents and the esnoftthe November 2007 Board Meeting
indicate that the Trump Group ratified the 2004nBfars. The argument fares no better
presented within a ratification analysis. As ekpda above, | find this argument unconvincing
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the June 25 Board Meeting, Genger’s theory istti@iTrump Group accepted Genger's
vote on behalf of the Sagi and Orly Trusts at tneeJ25 Board Meeting when the Trans-
Resources stockholders approved the Funding Agnetenienger argues that the Trump
Group benefited when Genger purportedly voted tioxiEs at the June 25 Board
Meeting because approval of the Funding Agreemastavstep towards giving them
control of the company. As to the second theoenger argues that the Trump Group
acknowledged the Sagi Trust as the transfereeedb#lyi Shares, and benefited from
purchasing the Sagi Shares because buying difeotty Sagi Genger allowed the Trump
Group to avoid the uncertainty and cost of enfayd¢hreir rights under Section 3.2 of the
Stockholders Agreement.

Genger’s ratification argument fails for two primaeasons. First, Genger’s
argument that the Trump Group ratified the 2003ters is belied by the fact that the
Trump Group repeatedly stated that the Transfers wrade in violation of the
Stockholders Agreement. Eddie Trump and Hirschenthdt point at the June 13

Meeting™* The fact that the Transfers were made in viofatibthe Agreement was

because, although representatives of the Trumppexeived the 2005 Written Consent and
signed its signature pages, and approved the nsimditthe November 2007 Board Meeting,
neither document involved the communication of aemal amount of information about the
2004 Transfers to properly notify the Trump Grodiphe Transfers. Before a party can ratify
something, it must first have “sufficient noticerneans of knowledge” of the transaction or act
in question.Papaioany 186 A.2d at 749-50. The 2005 Written Consenttaed2007 Board
Minutes made, at best, an oblique suggestion tmaesevent might have changed the
shareholdings of Trans-Resources’ stock. But eeitire 2005 Written Consent nor the minutes
of the November 2007 Board Meeting indicate anyipaar information about the 2004
Transfers, and neither event even occurred in tegbwhere the Trump Group would have been
alerted that something like the Transfers may liaken place. Therefore, Genger’s ratification
argument based on those pieces of evidence fails.

114 See suprpage 16.
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repeated at the June 25 Board MeetirigThe letter the Trump Group sent to Trans-
Resources on August 8, 2008, whereby it expresseadtention to exercise its rights to
buy the 2004 Transfer shares, indicated that tidd ZDansfers were made in violation of
the Stockholders Agreemerf. And, the Trump Group’s complaint in this matter
claimed that the 2004 Transfers violated the Stoltdrs Agreement.’ Thus, the clear
and consistent message from the Trump Group to &eaxt@ll relevant times was that
the Stockholders Agreement had been violated. oAtaint did the Trump Group tell
Genger that it accepted the 2004 Transfers.

Second, Genger has also failed to show that thengi@roup benefited in any
way that suggests ratification. That is, Gengarggument that the Trump Group ratified
the 2004 Transfers at the June 25 Board Meeting beusejected because Genger
reneged on the Funding Agreement. Because thecAgret was never executed, the
Trump Group never received the benefit that wastmalition upon which it might
actually not challenge the 2004 Transfers. WitlibatTrump Group having received the
benefit that was to be given for relinquishingalaim that the 2004 Transfers were void,
there is no basis to conclude that the Trump Gemgented to the 2004 Transfers by
accepting Genger's vote on behalf of the Sagi artgl Dust in favor of the Funding

Agreement-'®

115 See suprpage 19.

118 See suprgpage 22.

117 seeCompl. 1 8.

118 Genger argues that it was enough that the TruropiGfaccepted for themselves as
shareholders the pecuniary benefits” of the Fundiggeement, even though they never actually
received those benefits because that deal was nemsummated. Genger’s Post-Trial Op. Br.
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Indeed, the Funding Agreement proves the poine Titump Group was willing
to consider a resolution of the violation of thecholders Agreement that remedied that
violation by giving them voting control of Trans-§tirces. In so doing, they were
willing to accept some risk, based on Arie Gengassurances that he did not face a
problem from Sagi Genger if he voted the disputetess. If that was so, and if the
Trump Group was able to reach an accord that deara woting control, all the parties
affected by the 2004 Transfers would have beenoando But the lynchpin of the deal
was the Genger would rectify the violation of theckholders Agreement by ensuring
that the Trump Group had voting control. He themeged on his assurances that the

Transfers were a problem by claiming that Fundigge®ment could not be

21. In other words, according to Genger’s thenog,only is receiving a benefit an indication of
ratification, but a step taken during a negotiatmmeceive a benefit is also. Tellingly, Genger
cites no case law supporting his position.

| reject this argument for the following reasonceatance of the benefit of a voidable
transaction is aalternativebasis upon which to ground a conclusion that gypatified the
transaction. It is a suitable alternative to apregs affirmation of the transaction because
acceptance of a benefit is a relatively concreteutd occurrence that inspires confidence in a
conclusion that, even though the ratifying party bot expressly enunciate her assent to the
voidable transaction, she has nonetheless done ‘samtoatary and positive act” to indicate that
assent.Frank, 32 A.2d at 283. Negotiations relating to a pt&ibenefit arising from a
contractual breach are a less sure foundation whaech to base a finding of a ratification
because, as sophisticated commercial parties kaigaissions often range across a number of
different options, many of which never come to pdssother words, negotiations about the
potential benefit arising from a voidable transawctare unreliable. For that reason they cannot
reasonably be considered to induce the other gamyiance, and therefore there is no basis to
conclude that the party who suffered the brea@stispped from enforcing the contra8ee
Romer v. Porcelain Products, In@ A.2d 75, 76 (Del. Ch. July 28, 1938) (findithgit a
complaining stockholder was barred by “the estoppéis acquiescence”jee generallfFrank,
32 A.2d at 283 (“The defenses of laches, acquies;eatification and estoppel all have some
element in common.”). That is, until the ratifyipgrty actually takes the benefit, there is no
basis for the estoppel. For that additional reabogject Genger’s claim that the Trump Group
ratified the 2004 Transfers at the June 25 Boardtivig.
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accomplished because Sagi Genger might challergeutbstantive fairness of the
required stock issuance to the Trump Group.

Of course, the Trump Group received a benefit whparchased the Sagi Shares
from the Sagi Trust and TPR, but that benefit isaroindication of the Trump Group’s
ratification of the 2004 Transfers. Rather itamsideration of a settlement that resolved
the very problem Genger had created. In other sydgs@&nger’s argument confuses the
benefits that come from compromising claims awaseinrn for a settlement with taking
a benefit from a voidable transaction that indisatification. A benefit that indicates
ratification is one where the ratifying party woudd getting something for nothing if she
were allowed to enforce the contratt.Here, the Trump Group was not attempting to
take advantage of the 2004 Transfers in a waytbatd have allowed it to obtain more
than it was entitled to under the Stockholders Agrent.

By entering into the Purchase Agreement, the Tr@rgup dealt with the
problem that Genger’'s misconduct had caused ing&ehad just reneged on the
compromise Funding Agreement that would have riectifiis wrongful behavior, in
large measure by claiming that Sagi Genger, asguahly innocent purchaser for value,
would cause trouble and upset any deal. The Trusgmsonably suspected that Genger’'s
resistance was also inspired by his desire torre@trol. To address this problem, the
Trump Group dealt with both the wrongful transferbPR, and the purported transferee,

the Sagi Trust, so that it could cover all its lsask doing so, the Trump Group never

1195ee, e.gid. at 278-83 (finding that a stockholder who haddiiéied for years from a
recapitalization plan “could not accept the bengffiered by the plan and at the same time deny
its validity”).
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accepted the legitimacy of the 2004 Transfers;addés consistent position was that the
Transfers were voilf’ But by binding both TPR and the Sagi Trust, itldaesolve the
issue of ownership and control over the bloc defiely. That is, under the deal with
TPR and the Sagi Trust, the Trump Group extinguis®y claims it had against either
TPR or the Sagi Trust as to the Sagi Shares imrébu a majority stake in the
company:?* Thus, the Trump Group was only attempting to pase from TPR what it
was owed under the Stockholders Agreement: coatr@i Trans-Resources. Indeed, the
Trump Group was giving up its right to purchaseghares from TPR at 2004 prices,
which likely would have allowed the Trump Groupofatain the Shares for much less
than the approximately $26 million it paid to puask the Sagi Shares.

The only difference between enforcing its rightslemnSection 3.2 of the
Stockholders Agreement against TPR and acquirimgrabdirectly through the purchase
of the Sagi Shares was speed. That is, negotidiragtly with both TPR and the Sagi
Trust had the advantage of providing a quick amthoeresolution to the problem, while
enforcing Section 3.2 would likely have involveddghy litigation. Of course, a speedy
solution has value, but that value is the benéfany settlement, and is one of the
primary reasons parties settle their disputes. ednaing that incentive cuts against the

public’s well-established interest in promotingtlsehent'?? At all times, the Trump

120 5ee suprpages 16-25.

121 See suprpages 22-24.

122 SeaMarie Raymond Revocable Trust v. MAT Five [.B8D A.2d 388, 402 (Del. Ch. 2008)
(“It is well established that Delaware law favdnge voluntary settlement of contested issues.
Settlements are encouraged because they promatéjietonomy and because the litigants are
generally in the best position to evaluate thengfites and weaknesses of their case.” (internal
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Group took the position that the 2004 Transferseweid, and mentioned that position to
Genger and in litigation. All the Trump did by erihg into the Purchase Agreement was
ensure that, if the Trump Group were proven wranilifigation about the 2004
Transfers, it had acquired whatever interests Gagiger held and, therefore, he was not
a further obstacle. By making a deal directly wiite wrongdoer whose shares it was
entitled to receive under the Stockholders Agredniba Trump Group settled TPR’s
violation of that Agreement by accepting the shareshe terms negotiated, rather than
under the price setting process of Section 3.Zhikregard, it is also important to note
that the Trump Group was entitled to control offisdResourceas of 2004when

Genger breached the Stockholders Agreement. Gersgaret transfers had deprived
the Trump Group of the benefits of the Stockholdegseement for four years, and it
comes with little grace for Genger now to argue tha Trump Group had to wait even
longer or else it would relinquish its rights t@$ie benefits.

Finally, | note that finding that the Trump Grouipl dot ratify the 2004 Transfers
leads to, in my view, an equitable result, despmger’s protestations to the contrary.
The problem Genger created by his serious, seeretidtractual breach — the insertion
of Genger’s dysfunctional family into the managetr@nlrans-Resources — was
precisely what the Stockholders Agreement was desigo avoid?® The Trump Group
could only rectify that problem outside of litigai by negotiating with TPR and the Sagi

Trust because, by effecting the Transfers, Gengelent impossible to deal with TPR

citations omitted))aff'd sub nom. Whitson v. Marie Raymond Revocatist 976 A.2d 172
(Del. 2009).
123 5ee suprapages 5-8.
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alone. Genger’s argument that the Trump Groupiedtthe 2004 Transfers because it
dealt with Sagi Genger rather than telling him tihat Transfers were void is particularly
cynical because Genger himself insisted that tlenprGroup not challenge the Sagi
Trust's ownership of its Trans-Resources sh¥fe&enger was the source of all of these
problems, and to find that the Trump Group ratifi@hger’s behavior would only
reward him for his own perfid{?® In that regard, Genger's argument that a findivag

the Trump Group did not ratify the 2004 Transfemid work an inequity because it
would require the unwinding of his divorce settlemis baseless. Genger only has
himself to blame for whatever mess his decisiomée the 2004 Transfers has caused
for his divorce settlement. If Arie Genger’s vitida of the Stockholders Agreement has
deepened the Genger family’s internecine feud,ithanfortunate. But it is not the
Trump Group’s problem, nor is it a basis for anesdo this court’s sense of equity.

2. The Trump Group Holds A Majority Of Trans-Resms’ Stock But Is Not Entitled
To The Shares Transferred To Arie Genger Persofallijo The Orly Trust

That the purchase of the Sagi Shares was a bawngimPR and the Sagi Trust
that resolved Genger’s violation of the Stockhadd&greement also has ramifications for
the Trump Group’s claims, which include a theorgttih has a right to purchase all of the
shares TPR transferred in the 2004 Transfers —ddma) the shares transferred to Arie
Genger personally and the Orly Trust — under thmseof the Stockholders Agreement.

In the Purchase Agreement whereby the Trump Grouglit the Sagi Shares, the parties

124 See suprgpage 20.
125 5ee3 FARNSWORTH ONCONTRACTS § 12.20 (3d ed. 2004) (“A person is not permitted
profit by his own wrong at the expense of another.”
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included a provision that ensured that, if the 2U08ahsfers were found to be improper,
the Agreement would be deemed to have been constedmwih TPR, not the Sagi
Trust!®® Thus, the Purchase Agreement was a broad sefttehs gave the Trump
Group the assurance that it had all its bases edvarregard to the Sagi Shares, and that
it would retain control over Trans-Resources. Phechase Agreement also provided in
relation to the shares transferred to Arie Gengesgnally and the Orly Trust that:

If at any time following the Closing Date, it istdemined that Arie Genger
is not the record and beneficial owner of the 704Hares of Common
Stock of the Company purportedly transferred to hinfmTPR in October,
2004 and/or that the Orly Genger 1993 Trust istmetrecord and
beneficial owner of the 1,102.80 shares of CommorkSof the Company
purportedly transferred to such Trust by TPR indbet, 2004, and that
TPR is determined to be the record or beneficialevof any such shares,
in either or both cases by virtue of the transfesuzh shares being deemed
to have been void or for any other reason (theeshiaeing so affected
being referred to herein as the “Affected Sharésh TPR shall promptly
transfer 64% of the Balance Shar@s such term is defined in the
Stockholders Agreement dated March 30, 2001, anié®), TR Investors,
Glenclova and the Company (the “Stockholders Agesdi)) to TR
Investors and Glenclova in accordance with the sevfrSection 1.6 of the
Stockholders Agreement whether or not such agreeisiémen still in

effect?’

Thus, the Purchase Agreement provided that, ifrdnesfer of TPR shares to Arie Genger
and the Orly Trust was found to be improper, thé¥®f the Balance Sharédwould
be transferred from TPR to the Trump Group.

Although the 2004 Transfers violated the termthefStockholders Agreement,

which in Section 3.2 provides that the Trump Groap purchase all of TPR’s shares, the

126 See suprpages 23-24.
127 pyrchase Agreement § 11 (emphasis added).
128 See suprgage 10.
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Trump Group cannot purchase the shares transfeyigde Genger or the Orly Trust
because the Trump Group must abide by the settlet@ens to which it agreed in the
Purchase Agreement. Because the 2004 Transfdaseddhe Stockholders Agreement,
Arie Genger and the Orly Trust have been foundotdoe the record or beneficial owners
of the shares transferred to them. Per Secticof iie Purchase Agreement, that entitles
the Trump Group to 64% of the Balance Shares, atting more beyond the Sagi
Shares that it has already bought. As to the Teafom TPR to Arie Genger himself,
the major problem was the lack of notice. Under3tockholders Agreement, Genger
could receive shares from TPR so long as he: (18 geoper notice to the Trump Group
entities; and (2) signed on to the Stockholderse&grent?® He did neither and, as a
result, cannot exercise any rights under the Stuldiens Agreement. Although the
Trump Group believes that Genger’s violation shaelguire him to transfer all of his
Trans-Resources shares to the Trump Group, thadym disproportionate. That sort
of relief is unnecessary to this control disputd Hrerefore this § 225 action.
Nevertheless, Trans-Resources appears entitletyievent, to deny Genger the right to
vote his shares until he gives formal notice agdsin to the Stockholders Agreement.
As to the Orly Trust, it is not before the couridahe shares it was wrongly transferred
are also not necessary for the Trump Group to esespontrol. Therefore, | do not issue

any ruling as to those shares, because that isassary in this § 225 actidrf.

129 stockholders Agreement § 2.1.
130 SeeArbitrium (Cayman Islands) Handels AG v. Johnstt897 WL 589030, at *3 (Del. Ch.
Sept. 17, 1997) (discussing that a § 225 proceestingld generally only resolve issues affecting
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Obviously, my finding that the shares were wrortginsferred creates problems for Arie
Genger, but that exposure is a result of his ownetwe contract breach.

D. The Trump Group Did Not Take The Sagi Shardsgedt To The Proxy

Even if the Trump Group ratified the 2004 Transfer which it did not — it
would still have voting control over Trans-Resowgrbecause it did not take the Sagi
Shares subject to the Proxy. That conclusiongsired for two reasons.

First, the language of the Proxy itself does rainpy indicate that the Proxy was
to run with the Shares if they are sold. The explerms of the Proxy establish that it
only applies so long as the Sagi Trust owns theeShaFor example, the Proxy states
that the Sagi Trust appoints Genger “to votésagroxy, all shares of common stock of
TRI which are not or hereafterned by the Trust®® Also, it permits Genger to vote
only “in the same manner and to the same extethiea$§rustmight, werethe Trust
present at said meeting® In this regard, the Proxy is different, for exdeygrom the
proxy at issue itdaft v. Dart Group. Corpg which gave the proxy holder the “right to
exercise all rights to votiie Sharesn all matter on whictheyare entitled to vote'®
Here, the Proxy does not give Genger the righbte wn all matters in which the Sagi
Shares are entitled to vote; rather, the Proxyggwenger the right to vote on all matters

in which the Sagfrustis entitled to vote, suggesting that the Proxysdoa extend to

subsequent owners of the Shares.

voting control of the corporationBossier v. Connelll986 WL 11534, at *2 (Del. Ch. Oct. 7,
1986) (same).

131 proxy at 1 (emphasis added).

1321d. (emphasis added).

1331997 WL 154049, at *2 n.5 (Del. Ch. Mar. 14, 19@nphasis added).
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Most importantly, the Proxy does not provide in avay for the reservation of
voting powers to Genger after such a sale. Thg lanlguage Genger points to as
evidence that the Proxy is meant to run with thgi Saares is the phrase that the Proxy
“shall continue for the duration of Arie Gengeiifel’*** But, in the context of the entire
document, that language only means that the Sagt Would be bound by the Proxy
until Genger died, not that the Proxy would congino bind later owners if the Shares
were transferred. If Genger wanted to keep theyPafter a transfer, he could have
easily inserted clear language — such as “thisystll bind any subsequent
transferees” — into the Proxy to that effect. Hirmbt, and thus there is no reason found
in the text of the Proxy to indicate that it is dimg upon the Trump Group.

Even if the language of the Proxy was ambiguous ki€elwit is not — public
policy concerns require that the Proxy be strictipstrued. Historically, proxies have
been interpreted narrowly and when there is an gumtty, read as not restricting the right
to vote the share's®> Recent market developments have only reinforbeditility of the
presumption that irrevocable proxies should beavay construed. Separating voting
control from stock ownership — which can resultempty voting,” where an investor

votes stock without having an accompanying econontéest — raises important

134 proxy at 1.

135See Eliason v. Englehait33 A.2d 944 (Del. 1999) (finding a proxy to lezacable where

the words expressly stating that it was an “Irrelide Proxy” were only found in the
authentication to the document, not in the languadbe proxy itself)fFreeman v. Fabiniak
1985 WL 11583 (Del. Ch. Aug. 15, 1985) (narrowltenpreting the grant of authority made in a
proxy instrument and holding that the instrumeritiolv conveyed the right to vote at
shareholder meetings, did not authorize other adijoconsent)State ex rel. McKaig v. Bd. of
Directors of H.F. Dangberg Land & Live Stock Cb10 P.2d 212, 214 (Nev. 1941) (“The
instrument granting the vote by proxy will be sigicconstrued.”).

44



public policy concern$®® For example, the decoupling of shareholder vatiglts and
economic interest, which is increasingly common anly loosely regulated by the
securities laws®’ is of concern because empty voting can theoréiasibw investors
with voting power but with an economic interest eicbe to the firm to vote in ways that
reduce the company’s share price.

Our Supreme Court’s recent decisiorCrown EMAK Partners, LLC v. Kurz
underscores the importance of those public polanycerns->® There, the Supreme Court
affirmed this court’s decision that third-party &diuying merits judicial review when it
disenfranchises shareholders by affecting the otcof a vote, and confirmed this
court’s conclusion that the voting arrangemenssiié was propéf® Its reason for so
concluding is important: “[w]e hold that the CooftChancery correctly concluded that
there was no improper vote buyirggcause the economic interests and the voting
interests of the shares remained aligisatte both sets of interests were transferred from
Boutros to Kurz by the Purchase Agreeméfit.In other instances, the temptations for

self-dealing that arise when persons with a redéifigmall economic interest in a

136 SeeHenry T.C. Hu & Bernard BlaclEmpty Voting and Hidden (Morphable) Ownership:
Taxonomy, Implications, and Reforrg, Bus. LAw. 1011, 1014 (2006) Empty Voting); see
also Shaun Matrtin & Frank Partnogncumbered Share2005 U.ILL. L. REv. 775.
137SeeHenry T.C. Hu & Bernard BlaclEquity and Debt Decoupling and Empty Voting II:
Importance and Extensions56 U.PA. L. REv. 625 (2008)

138 SeeEmpty Votingat 1014.

139992 A.2d 377, 388 (Del. 2010) (“For many yearsla&re decisions have expressed
consistent concerns about transactions that ceeaisalignment between the voting interest and
the economic interest of shares.”) (citations cadixt

191d. at 388-90.

1411d. at 390 (emphasis added).
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corporation has voting control have resulted imogesrharm to the corporation and its

other investord??

In light of those concerns, a proxy purportingrtevocably decouple voting rights
from economic interest should be strictly construBegcause there is no such clear intent
manifested in the Proxy here, prudent public poteguires the conclusion that the Proxy
does not survive the sale of the Sagi Shares torilmap Group.

Second, the Proxy is not irrevocable because & doésatisfy § 609 of the New
York Business Corporation Law, which | conclude gans the Letter Agreement and the
Proxy attached thereto in view of the lack of aniiqy conflict between it and the
DGCL.!** Section 609 provides that:

A proxy which is entitled “irrevocable proxy” andheh states that it is

irrevocable, is irrevocable when it is held by afiyhe following or a

nominee of any of the following: (1) A pledgee; &)person who has

purchased or agreed to purchase the shares; (@diar or creditors of

the corporation who extend or continue credit ®dhrporation in
consideration of the proxy if the proxy states thatas given in

14235ee, e.gHollinger Intern., Inc. v. BlackB44 A.2d 1022 (Del. Ch. 2004).

143 Letter Agreement at 2 (“This Letter Agreement khalgoverned by the laws of the State of
New York without regard to conflicts of law prinégs.”). Given Delaware’s respect for
contractual freedonsee Abry Partners V, L.P. v. H&W Acquisition L1891 A.2d 1032, 1061
(Del. Ch. 2006) (noting that “there is also a stydmerican tradition of freedom of contract,
and that tradition is especially strong in our Staind citing authorities), it respects choice of
law agreementsSee J.S. Alberici Const. Co., Inc. v. Mid-W. Coav€p., Inc, 750 A.2d 518,
520 (Del. 2000) (“Delaware courts will generallynoo a contractually-designated choice of law
provision so long as the jurisdiction selected besame material relationship to the
transaction.”). Although our law relating to thetwmg of corporate shares is of paramount
interest to Delaware, there is no offense to Detavad allowing parties to subject agreements
about irrevocable proxies to a law that placesdiffit strictures on such proxies than does
Delaware law, absent some reason that those sasctiifend a fundamental protection by the
DGCL. Section 609 of the N.Y. Bus. Corp. Law daoes conflict with any fundamental
Delaware corporate law policies or doctrines. €fae, | find no reason to apply Delaware law
in a situation where the parties have made a cleaice of law in favor of a sister state.
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consideration of such extension or continuationretlit, the amount

thereof, and the name of the person extending miiragng credit; (4) A

person who has contracted to perform services affiaer of the

corporation, if a proxy is required by the contracemployment, if the

proxy states that it was given in consideratioswdh contract of

employment, the name of the employee and the pefiethployment

contracted for; (5) A person designated by or upadeagraph (a) of section

620.*
Genger obviously does not qualify under sub-sest{@, (2), (3), or (4) — that is, he is
not a pledgee, creditor, contract officer, or pasdr of the Shares sold to the Sagi Trust.
And, he does not qualify under sub-section (5)abse § 620 of the New York Business
Corporation Law applies to an agreement “betweendwmore shareholders,” and
neither Genger nor the Sagi Trust were sharehotifefsans-Resources when the Letter
Agreement and the Proxy were execuf@dThus, the Proxy is not irrevocable under
New York Law, and was revoked by the sale of thgi Shares to the Trump Grotf.

IV. Conclusion

Genger violated the Stockholders Agreement whemége the 2004 Transfers,

and the Trump Group did not ratify those Transédtsr the fact. Furthermore, the

144N.Y. Bus. Corp. La® 609;cf. 8 Del. C. § 212(e) (providing that a duly executed proxit wi
be deemed irrevocable where it: (1) states thatiitevocable; and (2) is coupled with an
interest sufficient in law to support an irrevoe@pbwer, regardless of whether the interest is in
the stock itself or the corporation generally).

145N.Y. Bus. Corp. La§ 620.

146 See Tompers v. Bank of A®17 N.Y.S. 67, 75 (N.Y. App. Div. 1926) (holdititat a
revocable proxy terminated “through sale of .tock”). Even if the Proxy were irrevocable,
Genger would still be bound to vote his sharesaforajority of the Trump Group’s directors
because the Stockholders Agreement provides thatditoup owning the greater number of
shares as between the TPR Stockholders and thd RBnStockholders shall designate four
directors.” Stockholders Agreement § 1.2. ThaGisnger would have to vote the Proxy for the
Trump Group’s directors, because the Trump Groupdsputably the owner of a majority of
Trans-Resources’ shares. Economic ownership trusap® speak, any interest Genger has as
an owner of the Proxy.

a7



Trump Group did not take the Sagi Shares subjeittearrevocable Proxy. Therefore,
the Trump Group retains the Sagi Shdféss entitled to 64% of the Balance Shares, and
can vote all of the Trans-Resources shares it laddswishes. The parties shall submit

an implementing order by Wednesday, July 28, 2010.

147 Genger’s claim that he is entitled to purchaseStgi Shares under § 3.2 of the Stockholders
Agreement because the Trump Group pledged (a ég@mount of) those Shares to a party
from which they obtained purchase financing fadsduse Genger never signed on to the
Stockholders Agreement. Tr. 950 (A. Genger). Lhdiaccepts the burdens of that contract,
Genger cannot expect to enjoy its beneféee, e.gRed Clay Educ. Ass’n v. Bd. of Educ. of
Red Clay Consol. School Dis1992 WL 14965, at *10 (Del. Ch. Jan. 16, 199®)ding that
plaintiff could not “accept the benefits of a cautr without also bearing the corresponding
burdens”). Furthermore, Genger cannot now claititlements under a contract that he
intentionally flaunted.SeePAMI-LEMB | Inc. v. EMB-NHC, L.L.C857 A.2d 998, 1014-15

(Del. Ch. 2004) (holding that a party that repuekabr breaches a contract cannot then claim the
benefits of that contract).

48



