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The issue in this case is what rights public shaldErs of a “blank check
company” have when that company fails to use tlogg®ds of its initial public offering
(“IPO”) to make an acquisition, thus requiring @ssolution and the distribution of its
assets back to its public shareholders. Plainfichased stock of Defendant TransTech
Services Partners Inc. (“TransTech” or the “Compgang TransTech’'s 2007 IPO.
TransTech is a blank check company, which the dn&ates Securities and Exchange
Commission (“SEC”) defines as a “development stagmpany that has no specific
business plan or purpose or has indicated its bssiplan is to engage in a merger or
acquisition with an unidentified company or compsniother entity, or persoh.”While
TransTech spent two years attempting to find a @mpo acquire, it ultimately failed to
achieve this goal, and its shareholders votedd$adissolution on or about July 16, 2009.

Plaintiffs allege that Defendants violated TransdTeccorporate charter and a
related trust agreement by making payments in adiorewith TransTech’s dissolution

beyond what was authorized in those and other aelewcorporate documents.

! 17 C.F.R. 8 230.419(a)(2)(i). Blank check companare “essentially empty
shells that generally give themselves [eighteenhtim® to two years to acquire an
operating company with the proceeds from an [IPOLYynn Cowan,‘Blank
Checks’ Generate New Interest - Deals Gain Momenasgninvestors Seek
Alternative to Private Equity WALL Srt. J., Dec. 24, 2007.available at
http://mstblog.ohsu.edu/?p=174. The majority aferdly created blank check
companies differ from traditional blank check comiea in that they do not issue
penny stock, are not subject to the Securities ridfjeReform requirements, and
are typically started by former CEOs or foundersuécessful companies. Harold
S. Bloomenthal & Samuel Wolff, ERURITIES AND FEDERAL CORPORATE LAW
8 6:55 (2d. ed. 2010).



Specifically, Plaintiffs contend that in the prosesf dissolving and liquidating
TransTech, Defendants improperly spent interestiesoeparned by the trust fund on
proceeds of the IPO in excess of an $800,000 bmivorking capital expenses provided
for in the trust agreement. That is, Plaintiffegé that, because TransTech already had
spent $800,000 from the trust fund interest forkiray capital expenses, it could not use
such interest to make additional payments to aresliin excess of the $800,000 cap in
order to complete TransTech’s dissolution. Pl&#mtalso challenge Defendants’ stated
plan to distribute certain expected tax refundsréalitors without regard to the $800,000
limit. Defendants deny that the working capitaiitihas any application in the context of
a dissolution and liquidation.

Plaintiffs’ Complaint seeks, among other thingsaanounting of all amounts paid
from the trust fund and a return of excess distidms on a pro rata basis to public
shareholders, as well as an accounting and refuamytax refunds paid to TransTech
and a pro rata distribution of those refunds to ghbblic stockholders. The Complaint
contains four counts, which accuse Defendants)oBi¢ach of Corporate Charter, (I1)
Breach of Constructive Trust, (Ill) Fraud, and (I@pnversion. This action is currently
before the Court on Defendants’ motion to dismise Complaint under Court of
Chancery Rules 23.1, 9(b), and 12(b)(6) or, alteraely, as precluded by a prior
settlement between Defendants and Plaintiff OppastuPartners L.P. (“Opportunity
Partners”).

After careful consideration of Defendants’ motidrgeny the motion to dismiss

under Rule 23.1, grant in part and deny in parintleéion to dismiss Counts I, Il, and IV



under Rule 12(b)(6), grant the motion to dismissi@dll under Rule 9(b), and deny the
motion to the extent it seeks to preclude the daiihOpportunity Partners based on an
alleged satisfaction of those claims.

l. FACTUAL BACKGROUND 2
A. The Parties

Plaintiff James Ruffalo is a shareholder of DeferiddransTech who held
approximately 5.1% of the publicly available shaoésTransTech at the time of the
liquidation of a trust established in connectiothwiransTech’s IPO (the “Trust Fund”
or the “Trust Account”). Plaintiffs Paul Poole am@pportunity Partners, a limited
partnership, have been shareholders of TransTemhrataterial times.

Defendant TransTech is a Delaware corporation. ndFach is a “blank check
company” formed for the purpose of acquiring, tlgio@a merger, capital stock exchange,
asset acquisition, stock purchase, or other sirbilsiness combination, an unidentified
operating business. Defendant Suresh Rajpal is the Chairman of thar@oPresident,
and Chief Executive Officer of TransTech, as wallame of its founding shareholders

and sponsors. Defendant LM Singh is a directarnfting shareholder, and sponsor of

Unless otherwise noted, the following summary rpooates facts from the
Complaint and related documents with inferencesvdria the “plaintiff-friendly
manner” required in the procedural context of aiomotto dismiss.Seeg e.g,
Sample v. Morgan935 A.2d 1046, 1048 (Del. Ch. 2007) (citi@utokumpu
Eng’g Enters., Inc. v. Kvaerner EnviroPower, In685 A.2d 724, 727 (Del.
Super. 1996)).

3 Compl. 1 8.



TransTech and serves as its Chief Financial OffiEgecutive Vice President, Secretary,
and Treasurer.

B. Facts
1. TransTech’s IPO

TransTech filed its original certificate of incoration on August 16, 2006 and its
third amended and restated certificate (the “Chgremn May 4, 2007. On May 16, 2007,
TransTech filed a Form S-1 registration statemténg (Registration Statement”) with the
SEC in anticipation of its IPO, the proceeds of ahhiwould be used to acquire an
existing busines$. Contemporaneously with the filing of the Regittna Statement,
TransTech entered into a trust agreement (the tTAgseement”) with the Continental
Stock Transfer & Trust Company, pursuant to whioh Trust Fund was created for the
purpose of holding the net IPO proceéds.

On May 30, 2007, TransTech completed its IPO, wigieherated net proceeds of
$40,754,500, or $7.88 per share. Defendants Ragpal Singh were existing
shareholders, directors, and officers of the Comgarthe time of the IP®. TransTech
placed the proceeds of the IPO into the Trust Fuhlde monies in the Trust Fund were

to be available for distribution only upon consuntiora of a business combination or, if

4 Defs.” Opening Br. (“‘DOB”) Ex. B at II-7.
> DOB Ex. D.

Purchasers of TransTech IPO stock are referrad tbis Memorandum Opinion
as “IPO Shareholders,” while those who held TrackT&ock before the IPO are
referred to as “Sponsors.”



a business combination did not occur within eightesonths of the IPO (twenty-four
months if TransTech signed a letter of intent (“DAkithin the original eighteen-month
period), liquidation of the Trust FuddThe Charter also provides that TransTech'’s right
to withdraw the interest monies accrued by the {Trasnd is governed by the
Registration Statement and that the IPO Sharel®ldights to the funds in the Trust
Fund are governed by the terms of the Trust Agre¢me

Collectively, the Charter, Registration Statemant] Trust Agreement specify the
procedures that TransTech was to follow betweentithe of the IPO and the time it
either consummated a business combination or wes®lded and liquidated. Although
Plaintiffs urge the Court to focus on the languiag® 2(b) of the Trust Agreement, which
imposes a limit of $800,000 on distributions frohe tTrust Fund interest for working
capital expenses, it is important to consider thesiTAgreement in conjunction with the
Charter and the Registration Statement to undetsfaily the application of the
$800,000 limit. The primary issue in dispute isat¥ter this dollar limit represents a hard
cap applicable to all expenditures incurred on beba TransTech at any time. In
addition, the Complaint raises two ancillary issud@#e first pertains to whether any of
the disputed payments made or reserves createdrdnsTech relate to expenditures
incurred before, as opposed to after, TransTecldeédo pursue a plan of dissolution.
The second relates to whether payments were madeattssTech’s Sponsors or their

affiliates, on one hand, or to unrelated third iearton the other. The provisions of the

! DOB Ex. A at 4-5.



three relevant documents quoted at length beldeasat arguably relate to one or more of
those issues.

a. The Charter

Article 5 of the Charter generally provides thenterunder which TransTech is to
operate, covering the use of the IPO proceedsydhairements for consummating a
business combination, and the dissolution anddigtion of the Company if no business
combination is consummated. Article 5 § A of tHea€@er states that:

Immediately after the IPO, a certain amount of tet
offering proceeds received by the Corporation PO . . .
shall be deposited and thereafter held in the TFusd . . . .
Neither the Corporation nor any officer, directoremployee
of the Corporation shall disburse any of the prdseaeld in
the Trust Fund until the earlier of (i) a Busin€smbination
or (i) the liquidation of the Corporation as dissed in
Paragraph (D) below, in each case in accordance thi
terms of the investment management trust agreement
governing the Trust Fund;provided however the
Corporation shall be entitled to withdraw inter@stome
from the Trust Fund as specified in the Registratio
Statement.

The Charter provides in Article 5 § D that:

In the event the Corporation does not consummatesamess
Combination by the later of (i) 18 months after the
consummation of the IPO or (i) 24 months after the
consummation of the IPO, in the event that eithéti@r of
intent, an agreement in principle or a definitigreeement to
complete a Business Combination was executed bstnea
consummated within such 18-month period (such ldtde
being referred to as the “Termination Date”), theectors
and officers of the Corporation shall take all suadtion

8 Id. at 4.



necessary to dissolve the Corporation and liquittageTrust
Fund to holders of IPO Shares as soon as reasonably
practicable . . . . In the event that the stoc#td vote in
favor of such dissolution and the Corporation isissolved,
the Corporation shall promptly adopt and impleneeptan of
distribution which provides that only the holders IO
Shares shall be entitled to share ratably in thestTFund,
plus any other net assets of the Corporation ned dsr or
reserved to pay obligations and claims, or sucheroth
corporate expenses relating to, or arising durinige
Corporation’s remaining existence, including costé
dissolving and liquidating the Corporation. Ther@wation
shall pay no liquidating distributions with respdct any
shares of capital stock of the Corporation othemthPO
Shares.

Article 5 | E of the Charter states that:

A holder of IPO Shares shall be entitled to receive
distributions from the Trust Fund only in the eveoft a
liquidation of the Trust Fund pursuant to the teraifisthe
investment management trust agreement governing ringt
Fund or the dissolution of the Corporation or i tBvent
such holder demands conversion of its shares iordance
with paragraph (C) above. Except as may be redjuireler
applicable law, in no other circumstances shallokldr of
IPO Shares have any right or interest of any kmdrito the
Trust Fund or any amount or other property heldetime A
holder of shares issued and outstanding prior ¢olO or
issued in a private placement concurrently witlproor to the
consummation of the IPO shall not have any righinterest
of any kind in or to the Trust Furi@.

Finally, Article 5 1 F of the Charter provides that

Except as specified in the Registration Statemmgither the
Corporation nor any officer, director or employet the
Corporation shall disburse any of the proceeds Inelthe

10 Id. at 5-6.



Trust Fund until the earlier of (i) a Business Camakion or
(i) the dissolution and liquidation of the Corptioa
pursuant to paragraph (D) above, in each casesdordance
with the terms of the investment management trgsteament
governing the Trust Fund;provided however the
Corporation shall be entitled to withdraw inter@stome
from the Trust Fund as specified in the Registratio
Statement’

b. The Trust Agreement

Section 2 of the Trust Agreement is entitled “LieditDistributions of Income on
Property.” Subsections 2(a) through 2(d) are @hé\vo this dispute, and they read, in
pertinent part, as follows:

(@) If there is any income tax obligation relatity the

income from the Property in the Trust Account, thahthe
written instruction of the Company, the Trusteellstigburse
to the Company by wire transfer, out of the Propantthe

Trust Account, the amount indicated by the Compasy
required to pay income taxes.

(b) Upon one or more written requests from the Gany,
which may be given not more than once in any caend
month period, the Trustee shall distribute to them@any
interest or dividends earned on the Property in Tnest
Account, net of taxes payable, up to a maximumeasfo$000
($800,000, if the Underwriters’ over-allotment apti is
exercised in full}?> The distributions requested by the
Company may be for any amount, provided that (ixhae
aggregate, all distributions under this Section) 2¢lay not
exceed [$800,000] . . ., and (ii) such distribngianay only
be made if and to the extent that income has basred and

1 Id. at 6.

12 All parties to this action appear to agree that tmderwriters for the TransTech

IPO exercised their over-allotment option in fullhus, the maximum allowable
limit for distributions under 8 2(b) was $800,0@Md all references hereinafter to
the distribution limit will be to $800,000.



collected on the amount initially deposited intce tfirust
Account.

(c) Upon receipt by the Trustee of a written instion from
the Company for distributions from the Trust Accbun
connection with a plan of dissolution and distribaog
accompanied by an Officers’ Certificate signed by Chief
Executive Officer and Chief Financial Officer of eth
Company certifying as true, accurate and complétea (
statement of the amount of actual expenses incamedhere
known with reasonable certainty, imminently to beurred
by the Company in connection with its dissolutionda
distribution, including any fees and expenses irezliror
imminently to be incurred by the Company in conrect
with seeking stockholder approval of the Comparmjan of
dissolution and distribution, (i) any amounts dtee pay
creditors or required to reserve for payment talitoes, and
(i) the sum of (i) and (ii), the Trustee shalkttibute to the
Company an amount, as directed by the Company en th
instruction letter, up to the sum of (i) and (i§ edicated in
the instruction letter.

(d) Except as provided in Sections 1(i) [authowgi
distribution of the contents of the Trust Accoupbun receipt
of a Termination letter signed by the Company’'s C&tl
CFO], 1(j) [authorizing a distribution from the B&tAccount
upon shareholder approval of a plan a dissolutionl a
liquidation], 2(a), 2(b), and 2(c) above, no otdestributions
from the Trust Account shall be permitt€d.

C. The Registration Statement
The section entitled “Offering and private placemproceeds to be held in the
trust account” contained within the prospectus samnof the Registration Statement

provides that:

$35,530,000 ($40,754,500, if the underwriters’ ever
allotment option is exercised in full) of the preds of this

13 DOB Ex. D at 3-4.



offering and the private placement, or approximatl.90

per share ($7.88 per share, if the underwritergralotment

option is exercised in fufff will be placed in a trust
account . . . pursuant to an agreement to be signdbe date
of this prospectus. . ..

Subject to federal bankruptcy and similar laws, séhe
proceeds will not be released until the earlier (9f the
completion of a business combination on the terescibed
in this prospectus, or (ii) implementation of [Tsdiech’s]
plan of dissolution and liquidation. Therefore,lass and
until a business combination is completed, the geds held
in the trust account will not be available for [Msdech’s]
use for any purpose, . . . except that there careleased to
[TransTech] from the trust account amounts necgdsapay
taxes on the interest earned on the trust accouhirderest
earned, net of taxes on such interest, and up8@0[$00] . . .
to fund [TransTech’s] working capital requirements,
including expenses associated with pursuing a basin
combination. With these exceptions, expenses tiaduby
[TransTech] while seeking a business combinatiory ime
paid prior to a business combination only from thet
proceeds of this offering not held in the trust caaca
(initially, $100,000 after the payment of the expes related
to this offering)*

The section of the Registration Statement's prasgecsummary entitled

“Dissolution and liquidation if no business comhior” states:

As required under Delaware law, [TransTech] willelse
stockholder approval for any voluntary plan of dission
and liquidation. Upon [TransTech’s] receipt of tteguired
approval by [its] stockholders of [its] plan of siidution and
liquidation, [TransTech] will liquidate [its] assgtincluding
the trust account, and after (i) paying or makiegsonable

14

15

All parties to this action agree that the Trushéwas required to hold a minimum
of $40,754,500 or $7.88 per share. All referenceseinafter to the minimum
amount held in the Trust Fund will be to $40,750,50 $7.88 per share.

DOB Ex. B at 6.

10



provision to pay all claims and obligations knowa t
[TransTech]; (i) making such provision as will lEasonably
likely to be sufficient to provide compensation oy claim
against [TransTech] which is the subject of a pegdiction,
suit or proceeding to which we are a party; angl ifiaking
such provision as will be reasonably likely to léfisient to
provide compensation for claims that have not beeade
known to [TransTech] or that have not arisen bat,tbased
on facts known to [TransTech], are likely to arige to
become known to us within ten years after the daite
dissolution, distribute [TransTech’s] remaining etsssolely
to [TransTech’s] public stockholders.

[TransTech’s] existing stockholders will not have tright to
participate in any liquidating distributions ocdag upon our
failure to complete a business combination withpees to
their founding shares . . ..

[TransTech] estimate[s] that, in the event [Trardife
liquidate[s] the trust account, a public stockholdsill
receive approximately [$7.88] per share . . . huilt taking
into account interest earned, net of taxes onrtist &ccount,
out of the funds in the trust account which meahat t
[TransTech’s] stockholders may lose money on thetral
investment. We expect that all costs associateth wi
implementing [TransTech’s] plan of dissolution and
liquidation, as well as payments to any creditard| be
funded by the proceeds of this offering not heldha trust
account and interest released to [TransTech] of tap
[$800,000] . . . for working capitahut if [TransTech does]
not have sufficient funds outside of the trust aotdor those
purposes or to cover [its] liabilities and obligafis, the
amount distributed to [TransTech’s] public stockieis
would be less than [$7.88] per share. . . [TransTech]
estimate[s] that [its] total costs and expenses for
implementing and completing [its] stockholder-apm@ plan
of dissolution and liquidation will be in the rangé $50,000
to $75,000. This amount includes all costs andergps
relating to filing of [TransTech’s] dissolution e State of
Delaware, the winding up of [TransTech’s business] the
costs of a proxy statement and meeting relatingth®
approval by [TransTech’s] stockholders of our plah
dissolution and liquidation. [TransTech] beliejefsat there

11



should be sufficient funds available from the pext® not
held in the trust account and interest releasgdr@nsTech]
of up to [$800,000] . . . for working capital, torfd the
$50,000 to $75,000 of expenses, although [TrangTeoinot
give you assurances that there will be sufficiamtds for
such purposes. [TransTech’s] sponsors have agteed
indemnify [TransTech] for these expenses to therexthere
are insufficient funds available from the proceads held in
the trust account and interest released to [Traotg§Fé

The "Risk Factors” section of the Registration Staént warns investors that
“[TransTech’s] placing of funds in trust may notopect those funds from third party
claims against [TransTecH]"and that:

Of the net proceeds of this offering and the payalacement,
only $100,000 is estimated to be available to [Fhath]
initially outside the trust account to fund [Trae€h's]
working capital requirements. [TransTech] will tiependent
upon sufficient interest being earned on the prdsdeeld in

the trust account to provide [TransTech] with thileliaonal
working capital [TransTech] will need to search &otarget
company and complete a business combination. While
[TransTech is] entitled to up to a maximum of [$ZAD] . . .

to be released to [TransTech] for working capitaiposes, if
interest rates were to decline substantially, [$fath] may
not have sufficient funds available to provideditswith the
working capital necessary to complete a business
combination. In such event, [TransTech] would need
borrow funds from our existing stockholders or osher be
forced to liquidate. None of [TransTech’s] offisedirectors

or stockholders is required to provide any finagcito
[TransTech] in connection with or after a business
combinatiorn:®

1 DOB Ex. B at 8-9 (emphasis added).
7 1d. at 16.
¥ 1d. at 20.

12



Furthermore,

[TransTech’s] officers, directors and special adrs will not
receive reimbursement for any out-of-pocket expmense
incurred by them to the extent that such expensesed the
amount of available proceeds not deposited in thst tfund
and the amount of interest income from the trusbaat, net

of taxes on such interest, of up to a maximum of
[$800,000]. . . which may be released to [TransTech], unless
the business combination is completed. These ats@ane
based on management’s estimates of the funds néedead

our operations for the next 24 months and compkete
business combination. Those estimates may proveeto
inaccurate, especially if a portion of the avakaploceeds is
used to make a down payment in connection with the
business combination or pay exclusivity or similees or if
[TransTech] expend[s] a significant portion in putrsof an
acquisition that is not completéd.

The “Proposed Business” section of the Registratibtatement discusses

TransTech’s hope that it will be able to obtain weas of liability from potential

creditors, such as vendors and prospective targenésses, but also provides that:

[Illn order to protect the amounts held in trust heaaf
[TransTech’s] sponsors has agreed to indemnifyri3fach]
for all claims of creditors, to the extent that gmsTech]
fail[s] to obtain valid and enforceable waiversnrahem.
Based on information [TransTech has] obtained frsunch
individuals, [TransTech] currently believe[s] thauch
persons are of substantial means and capable dinfyira
shortfall in [TransTech’s] trust account even thioug
[TransTech has] not asked them to reserve for sarch
eventuality. [TransTech] cannot assure you, howethat
they would be able to satisfy those obligatiodgcordingly,
[TransTech] cannot assure you that the actual pears
liquidation value receivable by [TransTech’s] publi

19

Id. at 21 (emphasis added).

13



stockholders will not be less than [$7.88] per shar . , plus
interest (net of taxes payable), due to claimseditors®

2. TransTech'’s failed business combination attempts

On November 13, 2008, TransTech signed an LOI tswmmate a merger with
Active Response Group, Inc. (“ARG?. The Company ultimately failed, however, to
enter into a definitive merger agreement with ARGMay 30, 2009, the deadline under
the Charter for it to close a merger, and nevesgted the deal to the IPO Shareholders.

On March 26, 2009, twenty-two months after the IP@ansTech signed a
separate LOI to merge with Global Hi-Tech Industrienc. (“Global”), a company not
associated with ARG. TransTech announced the meageeement with Global on
April 3, 2009 and filed a preliminary proxy statemé&o solicit IPO Shareholder approval
of the merger on April 6, 2009. But, TransTechnudttely abandoned the merger with
Global after concluding that it could not be contgteby the May 30, 2009 deadline.

3. Settlement with Opportunity Partners

On February 6, 2009, Opportunity Partners filecettipn in this Court to compel
TransTech to hold an annual meeting to elect dirsgbursuant to ®el. C. § 211(c) on
the grounds that TransTech had not held such aimgeit more than thirteen months.

As a result, the Court ordered TransTech to hataeating by June 8, 2009. On June 5,

20 1d. at 51 (emphasis added).

21 The signing of this LOI gave TransTech an addalosix months (twenty-four

months from the completion of the IPO) to consunaratbusiness combination.
Although the parties dispute whether this extensapplies to a business
combination with any entity or only with the originco-signor of the LOI, | need
not address that issue for purposes of the perdotgn.

14



2009, however, TransTech and Opportunity Partnetered into a settlement agreement
(the “Settlement”) whereby Opportunity Partnershdrew its competing proxy and
TransTech agreed, subject to the Court’s appreedipld a meeting to elect directors on
June 30, 2009. The Settlement also required TemisTio reimburse Opportunity
Partners $50,000 for the cost of the litigationddaionally, the Settlement provided that
Opportunity Partners would release TransTech friaility for any losses Opportunity
Partners suffered in connection with the stockhmsfdmeeting or the proxy statement and
that TransTech would not need to indemnify OppotyuRartners if the monies in the
Trust Fund fell below $7.90 per share of TransT&tolck?

4, Liguidation of TransTech

On June 19, 2009, TransTech filed a definitive gratatement (“Definitive
Proxy”) for its upcoming shareholders meeting. tlis meeting, the IPO Shareholders
were asked to vote on whether to extend TransTeaxrjsorate existence (by cancelling
all of the IPO shares) or dissolve the Companyth&n Definitive Proxy, TransTech set
July 8, 2009 as the date for the shareholders ngeemd indicated that the Trust Fund
held $7.89 per IPO share as of May 26, 200%s of the date of the Definitive Proxy,
TransTech had net liabilities and obligations thateeded available cash outside the

Trust Account by approximately $305,900, of whict2%$,576 could be deducted from

22 DOB Ex. C at 27.

23 Id. at 26. This estimate was less than the estimatge preliminary proxy filing

of $7.94 per share as of March 31, 2009. Comd7. The preliminary proxy
filing was not released to TransTech’s shareholders

15



the income of the Trust Account pursuant to thengeof the Trust Agreemefit. The
Definitive Proxy also stated that TransTech intehtte pursue any applicable federal or
state tax refunds for past overpayments and thasach funds received would be used
first to satisfy the claims of its vendors, secomdeimburse its Sponsors for expenses of
the Company they paid pursuant to their indemrtibcaobligations, and then, finally, to
pay the IPO Shareholders. On or about July 16926 IPO Shareholders voted to
dissolve TransTech, and they later received ailigion of $7.88 per share from
TransTecH?

C. Procedural History

On November 2, 2009, Plaintiffs filed their Complain this action, asserting four
counts against Defendants for: (I) Breach of Coaf@ Charter; (lI) Breach of
Constructive Trust; (lll) Fraud; and (IV) ConvensioOn December 7, 2009, Defendants
moved to dismiss the Complaint on several groundrst, Defendants characterize
Plaintiffs’ claims as derivative and seek to disrise entire Complaint under Rule 23.1

because Plaintiffs failed to make a demand on Tracis's Board of Directors or show

24 DOB Ex. C at 18.

25 Plaintiffs complain that TransTech has not accednor the difference of six

cents per share between the $7.94 per share notked preliminary proxy and the

$7.88 per share ultimately distributed to the IPar8holders ($310,000 total).
SeeCompl. § 20. Defendants point to the DefinitiveXy’'s statement that, at the
time of its filing, TransTech owed approximately 383000 to creditors and

estimated its liquidation expenses to be $249,5Defendants also contend that
TransTech was still allowed to deduct $125,576 ftoen Trust Fund according to
the terms of the Trust Agreemer8eeDOB Ex. C at 37-38.

16



why demand should be excused. Second, Defendanterd that Counts I, Il, and IV

are, at most, claims for breaches of the duty ok,cavhich are exculpated by the
exculpation clause in TransTech’'s Charter and,,timugst be dismissed under Rule
12(b)(6) for failure to state a claim. Third, Deéants argue that Count Ill fails to plead
a claim for fraud with the particularity requirecider Rule 9(b). Finally, Defendants
seek dismissal of all claims made by Opportunitstriigas as having been satisfied by the
Settlement. On May 20, 2010, | heard argument efeidants’ motion to dismiss.

. ANALYSIS
A. Defendants’ Motion to Dismiss for Failure to Make B2mand

A shareholder asserting a derivative claim must glgnwith the pleading
requirements of Court of Chancery Rule 23.1. TRide requires a shareholder to,
among other things, “allege with particularity tbigorts, if any, made by the plaintiff to
obtain the action the plaintiff desires from theedtors or comparable authority and the
reasons for the plaintiff's failure to obtain thetian or for not making the effort®
Defendants assert that because Plaintiffs seek caouating of TransTech and a
distribution of funds to the IPO Shareholders, mi#s’ claims do not allege any direct
injury to Plaintiffs and are, therefore, derivativenature’” Defendants further contend

that because Plaintiffs made no effort to complthwine pleading requirements of Rule

26 Ct. Ch. R. 23.1.
27 DOB 10.
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23.1 by detailing their efforts to make demand ba TransTech Board or alleging
demand futility, all of their derivative claims agst Defendants should be dismissed.

In response, Plaintiffs state that their claims direct, rather than derivative,
because only the IPO Shareholders, and not thes8mnwho were also TransTech
shareholders, suffered the alleged harm. Plagntiffther assert that TransTech did not
suffer any damages and that the founding shareklyethe Sponsors are not entitled to
liquidating distributions. Thus, according to Rl#is, they seek only to vindicate their
rights as individual shareholders, as outlined e tCharter and the Registration
Statement, and to obtain a remedy for the allegeddh of those rights.

Whether a claim is direct or derivative dependsnuftbe nature of the wrong and
to whom the relief should gd® Where a shareholder is directly injured, the shalpkr
may bring an individual action for injuries affewgi his or her legal rights, separate and
distinct from an injury to the corporatidh. Claims based upon contractual rights of the
shareholder which exist separately from any righthe corporation are direct clainfs.

In this case, the Charter distinguishes betweemigis of the IPO Shareholders and the

8 PAB 4, 10; DOB Ex. B at 9, 35.
2 Tooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031, 1036 (Del. 2004).
% |d. at 1039.

8l SeeKramer v. W. Pac. Indus., Inc546 A.2d 348, 351 (Del. 1988) (citifdoran
v. Household Int’l, InG.490 A.2d 1059, 1070 (Del. Ch. 198%¥ff'd, 500 A.2d
1346 (Del. 1985)).
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rights of TransTech regarding interest income fritya Trust Fund® Furthermore, the
Charter stipulates that only the IPO Shareholdard,not all TransTech shareholders, are
entitled to funds in the Trust Fuid. Thus, the IPO Shareholders claim rights to the
funds in the Trust Fund that are separate andndistrom the rights of TransTech.
Plaintiffs’ claims, therefore, are direct contrat@ims for which no demand is required.
Because the claims asserted by Plaintiffs are wlirather than derivative, and
pertain to alleged breaches of certain contractsTtansTech, these claims may be
asserted only against TransTech and not againgindahts Rajpal and Singh as directors
of TransTech. In light of this, a question arisesto whether Defendants Singh and
Rajpal may be dismissed from this action. Rulep@2fmits all persons to be “joined in
one action as defendants if there is asserted stgdiem jointly, severally, or in the
alternative, any right to relief in respect of aisang out of the same transaction,
occurrence or series of transactions or occurreac@sif any question of law or fact
common to all defendants will arise in the actidh.”These provisions for permissive
joinder under Rule 20 “are very broad[,] and thertas given discretion to decide the

scope of the civil action and to make such orderwil prevent delay or prejudicé€ In

32 DOB Ex. A at 4, 6.
33 Id. at 5-6.
34 Ch. Ct. R. 20.

= Quereguan v. New Castle Gt2006 WL 2925411, at *2 (Del. Ch. Sept. 20, 2006)
(citing Arrington v. City of Fairfield 414 F.2d 687, 693 (5th Cir. 1969) (applying
the similar Fed. R. Civ. P. 20(a)).
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this case, it is reasonably conceivable from thegations in the Complaint that
Defendants Singh and Rajpal improperly receivednmays derived from the interest
accrued on the Trust Fund and that Plaintiffs mgyidceed on their claim to recover the
amounts of those payments, regardless of whetheghSor Rajpal engaged in any
wrongful conduct® For this reason, Singh and Rajpal are parties hs@ sufficient
interest in these proceedings to be included adefendants, and | decline to dismiss
them from this action even though Plaintiffs app#ye have not asserted any claims
against them directly.

B. Defendants’ Motion to Dismiss for Failure to Statea Claim

A court will grant a motion to dismiss for failute state a claim under Rule
12(b)(6) only when “it appears with reasonableaiaty that the plaintiff cannot prevail
on any set of facts that can be inferred from tleagings.®’ While all facts alleged in
the pleadings and inferences that reasonably cadrd&n from them are accepted as
true, the court need not accept inferences or #ctonclusions unsupported by specific

allegations of facts. That is, only reasonable reriees need be drawn in the

% See Schock v. Nasi32 A.2d 217, 232-33 (Del. 1999)ff'g, 1997 WL 770706
(Del. Ch. Dec. 3, 1997) (noting that, in appropiaircumstances, assets in the
possession of a party who is not accused of anygdoing may be subject to a
claim for relief).

37 Romero v. Career Educ. Cor2005 WL 1798042, at *2 (Del. Ch. July 19, 2005);
Globis P’rs, L.P. v. Plumtree Software, In@007 WL 4292024, at *4 (Del. Ch.
Nov. 30, 2007).
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nonmovant's favof® Consequently, “a complaint must plead enoughsfeztplausibly
suggest that the plaintiff will ultimately be eidd to the relief she seeks. But, if a
complaint fails to do that and instead asserts roenglusions, a Rule 12(b)(6) motion to
dismiss must be granted”

Defendants argue that Counts | (breach of the €hailt (breach of constructive
trust), and IV (conversion) fail to state claimsoapwhich relief may be granted.
Defendants contend that all three of these claimst on the same, incorrect,
interpretation of the Charter, the Trust Agreememtd the Registration Stateméht.
Specifically, Plaintiffs base their claims on thegument that the maximum amount
TransTech could withdraw from the interest earngthle Trust Fund was $800,000, plus

any amounts needed to pay taxes. Defendants cotim& in the context of a

38 See Hendry v. Hendr006 WL 1565254, at *10 (Del. Ch. May 26, 2006)A[[
trial court need not blindly accept as true alkgé#ltions, nor must it draw all
inferences from them in the plaintiff's favor urdegshey are reasonable
inferences.”).

39 Desimone v. Barrow§24 A.2d 908, 929 (Del. Ch. 2007).

40 Because these documents were adopted at appreiyntaé same time and the

Charter references both the Registration Statearahthe Trust Agreement, | will
interpret them as a whole and read their termstodmsistent with one another as
much as possibleSee Pauley Petroleum, Inc. v. Cont’l Oil C2831 A.2d 450,
456 (Del. Ch. 1967) (citinétate ex rel. Hirst v. Blagk83 A.2d 678, 679 (Del.
1951)).

Defendants initially argued that Counts |, I, didwere all claims for breach of
the duty of care and, as such, were precluded byetkculpation clause in
TransTech’s Charter. DOB 12-13. This argumemibi moot, however, because
Plaintiffs have clarified that they have broughegsh claims directly against
TransTech, rather than any individual directdsgeDefs.’ Reply Br. 15-16.
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dissolution, there is no such limit on TransTecbh& of the Trust Fund interést.
Accordingly, the success of Defendants’ motion itomiss under Rule 12(b)(6) depends
on the proper interpretation of the relevant pnowvis of the Charter, the Trust
Agreement, and the Registration Statement relatnghat TransTech could withdraw
from the Trust Fund.

1. Contract interpretation standard

When interpreting a contract, the court’s ultimgtal is to determine the shared
intent of the partie¥> “A determination of whether a contract is ambigsiis a question
for the court to resolve as a matter of |a\t.Delaware adheres to the objective theory of
contracts.’ Accordingly, “the court looks to the most objeetindicia of that intent: the

words found in the written instrumert” “As part of this initial review, the court

“ Counts | and IV of the Complaint both allege tlhaansTech withdrew amounts

from the Trust Fund in excess of the alleged $8IM,€ap. Count Il avers that
TransTech’s proposed distribution of potential tafunds to creditors is improper
because the amounts used to overpay the taxes ftamethe Trust Fund and,

thus, any tax refunds received should be considertedest earned on the Trust
Fund and subject to the alleged cap. As such, 8duil, and IV all are based on
the same theory that TransTech could withdraw neentitan $800,000 from the
Trust Fund for any purpose other than paying taxes.

42 Sassano v. CIBC World Mkts. Carp48 A.2d 453, 462 (Del. Ch. 2008).

43 HIFN, Inc. v. Intel Corp.2007 WL 2801393, at *9 (Del. Ch. May 2, 2007}i(ag
Reardon v. Exch. Furniture Store, Int88 A. 704, 707 (Del. 1936)).

“  See United Rentals, Inc. v. RAM Hidgs., ,in@37 A.2d 810, 835 (citing
Seidensticker v. Gasparilla Inn, InQ007 WL 4054473, at *1 (Del. Ch. Nov. 8,
2007)).

= Sassanp948 A.2d at 462. In determining the intent &# fharties, the court looks
first at the relevant document, read as a whBllearmAthene, Inc. v. SIGA Techs.,
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ascribes to the words their common or ordinary nmgpand interprets them as would an
objectively reasonable third-party observét.”

A disagreement between the parties as to a coisti@mtstruction does not suffice
to render it ambiguous. Instead, a contract wédl deemed ambiguous only if its
language is susceptible to two or more reasonatikrpretationd’ While extrinsic
evidence cannot be used to manufacture an ambigdigre one does not exist on the
contract’s facé® “an understanding of the context and businessugistances under
which the language was negotiated” is to be comsitf@ as “seemingly unequivocal
language may become ambiguous when consideredniirmiion with the context in
which the negotiating and contracting occurr&d.”When a motion to dismiss requires

interpretation of a contract, the finding of an aguity will scuttle the defendant’s

Inc., 2008 WL 151855, at *11 (Del. Ch. Jan. 16, 20@f)otingMatulich v. Aegis
Commc’ns Gp.nc., 2007 WL 1662667, at *12 (Del. Ch. May 31, 2007)).

46 Sassanp948 A.2d at 462.

47 Rhone-Poulenc Basic Chem. Co. v. Am. Motorists@uos.616 A.2d 1192, 1196
(Del. 1992).

8 United Rentals937 A.2d at 830 (citingeagle Indus. Inc. v. DeVilbiss Health
Care,Inc., 702 A.2d 1228, 1232 (Del. 1997)).

49 U.S. West, Inc. v. Time Warner, Int996 WL 307445, at *10 n.10 (Del. Ch.
June 6, 1996).

>0 Id.
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chances of dismissing the plaintiff’'s claim, ingoés the defendant’s motion relies on a
specific interpretation of the contratt.

2. The parties’ interpretations of the relevant documats

Plaintiffs argue that TransTech could receive disbments from the Trust Fund

“for only two purposes: to pay taxes and to meetkimgy capital needs,” and that the
disbursements for working capital expenses wergestlbo a strict $800,000 cap that
TransTech could not “withdraw one penny beyorfd.Tn making this claim, Plaintiffs
point to 8 2(b) of the Trust Agreement, which pams that: “Upon one or more written
requests from the Company, . . . the Trustee shstilibute to the Company interest or
dividends earned on the Property in the Trust Antooet of taxes payable, up to a
maximum of [$800,000]°® Plaintiffs also rely on the following provisiom ithe
Registration Statement:

Unless and until a business combination is comg]etiee

proceeds held in the trust account will not be laée for

[the Company’s] use for any purpose, including plagment

of any expenses related to this offering or expenskich

[TransTech] may incur related to the investigatiand

selection of a target business or the negotiatibnao

agreement to effect the business combination, extiegl

there can be released to [the Company] from thet &rocount
amounts necessary to pay taxes on the interestceam the

>l vanderbilt Income & Growth Assocs., L.L.C. v. Aa/itMB Managers, In¢.691

A.2d 609, 613 (Del. 1996) (“On a motion to dismies failure to state a claim, a
trial court cannot choose between two differingsoeeble interpretations of
ambiguous documents.”).

52 PAB 4-5.
>3 DOB Ex. D at 3.
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trust account and interest earned, net of taxessumh
interest, and up to [$800,000] to fund our workicagpital
requirements, including expenses associated withumg a
business combinatiot.

Plaintiffs further contend that any amounts expengle TransTech in connection with its

dissolution and liquidation must be considered wugkcapital expenses. In effect,

Plaintiffs argue that all amounts TransTech paidreditors or reserved for payment to
creditors in relation to its successful dissolutadeo would be subject to the $800,000
cap. To support the reasonableness of this posRintiffs cite TransTech’s estimation

in the Registration Statement that liquidation erges would be in the range of $50,000
to $70,000 and an indemnification pledge made Bn3fech’s Sponsors to keep the
Trust Fund at a minimum of $7.88 per share.

Defendants dismiss Plaintiffs’ view as based oelaciive reading of the relevant
documents. They further contend that other prousiin those documents show that
distributions could be made from the Trust FundTtansTech for expenses actually
incurred or imminently to be incurred in connectiwith its dissolution and distribution
or to pay or reserve for payment to creditors, af/éimey exceeded the $800,000 limit on

working capital expenses. Defendants read 8§ hefTrust Agreement as authorizing

54 DOB Ex. B at 6.

> The offering price in the IPO for a share of Trbmsh was $8.00. DOB Ex. B at
Prospectus Cover Page. The indemnity obligatidg applies when the amount
distributed to the IPO Shareholders from the Tiashd falls below $7.88 per
share. Because the IPO Shareholders receivedréulion of $7.88 per share at
the time of TransTech’s dissolution and liquidatitre indemnity provision is not
applicable here.
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disbursement from the Trust Fund to TransTechneghlifferent circumstances. Section
2(a) allows TransTech to receive distributions frtre Trust Fund to pay income taxes
on interest or other income earned by the Fundcti@e 2(b) allows TransTech to
withdraw from income earned and collected by thastTiFund up to $800,000 to fund
working capital expenses. Section 2(c) permitss&ridution to be made to TransTech
from the Trust Account in an amount necessary wece@xpenses associated with its
dissolution and liquidation and the satisfactioritefcreditors’ claims® As Defendants
read § 2, these three provisions essentially opéndependently of each other. Thus, the
$800,000 limit in § 2(b) does not apply to eithastiibutions made to pay taxes or
distributions associated with dissolution and ldgtion.

As additional support for their position, Defendanoint to a number of
statements in the Registration Statement warningsitors that their rights to the amounts
in the Trust Fund may be jeopardized by creditarnat against TransTech. One such
statement provides that:

We expect that all costs associated with implemegnaéi plan
of dissolution and liquidation as well as paymetdsany
creditors will be funded by the proceeds of [th©]Rot held
in the trust account and the interest on amounid inethe
trust account (net of taxes) released to us asribdesc

elsewhere in the prospectus, although we cannotreas®ou
that those funds will be sufficient funds for symhposes’

%6 DOB Ex. D at 3.
o7 DOB Ex. B at 51.
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Another states:

If we are forced to dissolve and liquidate prioratdusiness
combination, our public shareholders are entitledshare
ratably in the trust fund, inclusive of any intdresot
previously released to us to fund working capital
requirements and net of any income taxes due o suc
interest, which income taxes, if any, shall be paan the
trust fund and after payment of claims and oblmai of the
company’®

A third provides that:

There is no guarantee that vendors, prospectivgetar
businesses, or other entities will execute [waidngbility],
or even if they execute such agreements that threyidivbe
prevented from bringing claims against the trusoaaot . . . .
Pursuant to agreements with [TransTech], in ordgsrotect
the amounts held in trust each of our sponsorsajesed to
indemnify [TransTech] for all claims of creditorsy the
extent that we fail to obtain valid and enforceablaivers
from them. Based on information we have obtainexnf
such individuals, we currently believe that suclspas are of
substantial means and capable of funding a shontfabur
trust account even though we have not asked thamstrve
for such an eventuality. We cannot assure youelvew that
they would be able to satisfy those obligationsc@xdingly,
we cannot assure you that the actual per-sharédéitjon
value receivable by our public stockholders wilt e less
than [$7.88] per share, plus interest (net of tgxagable),
due to claims of creditors.

Defendants ultimately contend that the relevanuduents, taken in their entirety, show

that the $800,000 working capital limit upon whiehaintiffs base their claim does not

%8 Id. at 67.
°9 Id. at 51.
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apply to expenditures made or reserves creategpdpment of creditors in connection
with a plan of dissolution and liquidation of Traresh.

3. Proper construction of the relevant documents

| find that Defendants’ interpretation of the redev documents is reasonable,
while Plaintiffs’ is not. The Charter provides th@iransTech “shall be entitled to
withdraw interest income from the Trust Fund ascHme in the Registration
Statement® The Registration Statement then provides thaptbeeeds of the IPO will
be placed in a trust account “pursuant to an ageeérto be signed on the date of this
prospectus,’i.e., the Trust Agreement, and generally recites prons from the Trust
Agreement whenever it references any withdrawalsfthe Trust Fun8® Accordingly,
| consider the Trust Agreement to be the princgmdument for determining TransTech’s
rights to receive distributions from the Trust Fuadd begin my analysis with that
document.

The only reasonable reading of § 2 of the Trusteggrent is that 8§ 2(b) and 2(c)
are independent of each other; thus, the $800,000 in § 2(b) does not apply to
distributions made in connection with the dissantand distribution of the Trust Fund

provided for in 8 2(c). According to Plaintiffs, Zprovides only two ways TransTech

60 DOB Ex. A at 4.

61 DOB Ex. B at 6. The Charter also mentions thesTAgreement in Article 5 § E
(“A holder of IPO Shares shall be entitled to rgeedistributions from the Trust
Fund only in the event of a liquidation of the Tr&sind pursuant to the terms of
the investment management trust agreement govetha@rust Fund.”). DOB
Ex. A at 5.
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can receive distributions from the Trust Fund: thoee payment of income taxes and for
working capital expenses, with the latter distibog subject to an $800,000 limit. For
this reading to be correct, the dissolution anditigtion expenses referred to in 8§ 2(c)
would have to be subject to the $800,000 cap peavith § 2(b). At first glance, this
reading might seem plausible, as § 2(b) appegptate a hard cap on distributions from
the income of the Trust Fund (“interest or dividersrned on the property in the Trust
Account, net of taxes payable”) at a maximum of 3800. But, there are important
differences between 88 2(b) and 2(c).

Considering 8 2 of the Trust Agreement as a whofeyd that the only logical
reading of this section is that subsections 2(@)), 2nd 2(c) are all independent of each
other. Section 2(a) clearly allows TransTech tenee distributions from any property in
the Trust Fund for the purpose of paying “any ineotax obligation relating to the
income from the Property in the Trust Accoufft."Section 2(b) was intended to allow
TransTech to obtain money from the Trust Fund witifpirsued a business combination
to fund its working capital requirements, but ofilyand to the extent that income has
been earned and collected on the amount initiadlyodited into the Trust Accourft”

The distributions provided for in § 2(b) were fugtHimited in that they only could come

°2 DOB Ex. D at 3. The heading of §2, “Limited Dikttions of Income of
Property,” suggests that distributions from thestriund are limited to income
earned on the property in the Fund, but the plamgliage in 88 2(a) and 2(c)
indicates that those subsections are not so limiikd

63 Id.
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from “interest or dividends earned on the Propémtyhe Trust Account, net of taxes
payable,” and could not exceed $800,600.

No such limitations apply to the distributions aarthed to be made pursuant to
8 2(c) in connection with a plan of dissolution atistribution. Section 2(c) refers only
to the specific situation of a dissolution. It laarizes distributions from the Trust
Account, but only if TransTech provided a writterstruction to the trustee signed by
both TransTech’s CEO and CFO that stated “the atiusictual expenses incurred or . .
. imminently to be incurred by the Company in castima with its dissolution . . . [and]
any amounts due to pay creditors or required tervesfor payment to creditor§> The
maximum distribution from the Trust Fund authoriZeg 8§ 2(c) is the total amount
certified by the CEO and CFO as necessary to pagadlts of dissolution and satisfy the
claims of creditors. Importantly, 8 2(c) does mantain any limit on the amount
TransTech can receive in distributions for thispmse, any reference to 8 2(b), or any
requirement that these distributions come from itftteme earned by the Trust Fund.
Moreover, the mechanism established by § 2(c) dwige for the claims of creditors and
potential creditors upon dissolution of TransTesh consistent with, and arguably

required by, the General Corporation Law (“GCE*) TransTech’s need to comply with

64 Id.
65 Id.

% See8Del. C. § 281(b) (“A dissolved corporation . . . shall .. adopt a plan of
distribution pursuant to which the dissolved cogtimn or successor entity (i)
shall pay or make reasonable provision to paylalits and obligations, including
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the mandates of the GCL suggests that no cap @ppty to payments TransTech was
required to make to satisfy the claims of creditarsile it was in the process of
dissolving. Thus, from the plain language of § 2pnclude that 88 2(b) and 2(c) are
intended to deal with two different scenarios. tleec2(b) applies when TransTech is
operating and pursuing a business combination,ew&il(c) applies when TransTech
needs to make distributions in connection withamgbr its dissolution and liquidation.
This reading finds support in numerous locationthaRegistration Statement. In
particular, on page 51, TransTech notes its hopeitlwill be able to pay all expenses
associated with dissolution and liquidation, in@hgdpayments to creditors, from the IPO
proceeds that were not put into the Trust Accomatt the $800,000 it could withdraw as
working capital expenses. TransTech warns, howebet it “cannot assure you that
those funds will be sufficient funds for such puses.®” Elsewhere in the Registration

Statement, TransTech observes that if it is fotcedissolve, the IPO Shareholders will

all contingent, conditional or unmatured contractuedaims known to the
corporation or such successor entity, (i) shalkenguch provision as will be
reasonably likely to be sufficient to provide comgation for any claim against
the corporation which is the subject of a pendiogoa, suit or proceeding to
which the corporation is a party and (iii) shall kmasuch provision as will be
reasonably likely to be sufficient to provide compation for claims that have not
been made known to the corporation or that havansén but that, based on facts
known to the corporation or successor entity, #ely to arise or to become
known to the corporation or successor entity withth years after the date of
dissolution. The plan of distribution shall progithat such claims shall be paid in
full and any such provision for payment made shallmade in full if there are
sufficient assets.”) See als®OB Ex. B at 8-9.

67 DOB Ex. B at 51.
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receive the contents of the Trust Fund, less aibgrest previously released to fund
working capital requirements and any income taxes @h the interest generated by the
Trust Fund &fter payment of claims and obligations of the canmy3®® This, again,
indicates that the payment of monies in the Trushd=to TransTech’s creditors in
connection with its dissolution and liquidation wastentially in addition to, rather than
included in, the $800,000 that could be distribuiedund TransTech’s working capital
requirements. Finally, the Registration Statenger@mark that the claims of creditors
could cause the IPO Shareholders to receive less3ii.88 per share if the Sponsors do
not make good on their indemnification promisesassistent with the recognition that
claims made during dissolution could cause expareBtfrom the Trust Fund to exceed
the $800,000 capy.

For these reasons, | conclude that the relevanirdents are not ambiguous as to
whether the $800,000 cap applies in the contexrt disolution and distribution and that
Defendants’ interpretation in that regard is carre€he only reasonable reading of the
Trust Agreement is that its provisions allowing thstributions from the Trust Fund are
to be read independently of each other. This mehas the $800,000 limit on
distributions for working capital expenses in 8)2gnot applicable to the allowance for
dissolution and liquidation expenditures in 8§ 2(This reading of the Trust Agreement is

supported by the Registration Statement, which aigaly refers to the payment of

®  |d. at 67 (emphasis added).
% Id. at51.
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expenses in connection with a plan of dissolutionl aistribution as an obligation

separate and apart from the $800,000 allowancevéoking capital expenses. As such,
Defendants’ proposed interpretation of the documaatallowing TransTech to withdraw
all monies from the Trust Fund necessary to paycitditors and other dissolution

expenses is reasonable, while Plaintiffs’ propaséerpretation whereby TransTech can
receive distributions from the Trust Fund only opah $800,000 limit, regardless of the
purpose for which they are used, is unreasonable.

4. Application of the properly construed documents tdPlaintiffs’ claims

Plaintiffs allege in Count | of the Complaint thRtansTech “withdrew from the
trust account monies to which they were not emtidlecause they had already withdrawn
the $800,000 maximum allowed for working capitdl."Count Il contains an allegation
that TransTech’s proposed use of tax refunds iefgdhe claims of creditors runs afoul
of the $800,000 cap on withdrawals from the Trushd= Count IV alleges that
TransTech converted Trust Fund assets by withdgwiore than $800,000 from the
Trust Fund.

In determining whether Plaintiffs have stated anclan Counts I, Il, and IV, a
distinction needs to be drawn between payments nigdd&ransTech to third-party

creditors and paymeritsmade to its Sponsors and their affiliates. Paymemade to

0 Compl. 1 23.

& For brevity and convenience, | use the term “paysiebroadly to cover both

actual payments and the creation of a reservénéopayment of creditors.
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third-party creditors were permissible under théewvant documents because the
$800,000 cap on withdrawals of income generatethbyTrust Fund does not apply to
payments made by TransTech in connection with igsatution. Payments made by
TransTech to third-party creditors during dissantexpressly are permitted by § 2(c) of
the Trust Agreement, which allows “any amounts tlugoay creditors or required to
reserve for payment to creditors” to be distributemm the Trust Fund and does not
subject these distributions to any cap on their@m8 Plaintiffs also cannot state a
claim that any payments made to third-party credittor expenses incurred before
TransTech began the dissolution process were ingpilogcause those payments were not
proscribed by 8§ 2(c) and, as previously discussegle not subject to § 2(b) once
TransTech began to operate under a plan of dissolut Thus, even if TransTech
incurred expenses to third-party creditors befarg unrelated to, its plan of dissolution,
once it began its dissolution, payment of thoseeagps was permissible under the
relevant documents. Accordingly, | grant Defendamtotion to dismiss Counts |, II, and
IV of the Complaint insofar as these claims relamiepayments made to third-party
creditors.

As for payments made by TransTech to its Sponswidlzeir affiliates, however,
| find that Plaintiffs have pled sufficient factsat, if true, plausibly could support a claim
for the relief they seek. Drawing all inferencedRiaintiffs’ favor, as | am required to do

in the procedural context of a 12(b)(6) motion nuss, | find that the allegations in the

2 DOB Ex. D at 3.
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Complaint are broad enough to encompass claimg#ahents to the Sponsors and their
affiliates were improper. For instance, Count legés that TransTech breached the
Charter by withdrawing more than $800,000 fromThast Fund, but does not state what
was done with these monies or to whom they weré. pAccordingly, it is reasonable to
infer that at least some of the challenged paymeste made to the Sponsors and their
affiliates, as opposed to third-party creditors.

| also consider it reasonably conceivable thatriifés will be able to prove that
payments made to TransTech’'s Sponsors and theirat$ from distributions to
TransTech in excess of the $800,000 cap were ingprodhe Registration Statement
appears to place a significant limitation on paytedn TransTech’s Sponsors and their
affiliates’®> Moreover, | find the proposition that TransTeahuld incur expenses to its
Sponsors and their affiliates before its dissolutimd then wait until it was dissolving to
pay those expenses far different from the situategarding the payments to third-party
creditors. In particular, | cannot say on the entrstate of the record and the parties’

briefing that TransTech unambiguously had the rigghtmake such payments to the

& The Registration Statement provides that “ther# e no fees or other cash

payments paid to our existing stockholders or diicers, directors or special
advisors prior to or in connection with a businesmbination, other than”. (1)
the repayment of a $125,000 loan made to Transbgcthe Sponsors at a 4%
annual interest rate; (2) payments of $7,500 pemtmto Lotus Capital LLC (an
affiliate of one of TransTech’'s Sponsors) from O date to the date of
TransTech’s dissolution and liquidation; and (3)nteursement of out-of-pocket
expenses incurred in connection with the pursud btisiness combination. DOB
Ex. B at 7. The Registration Statement furtherviges that no more than
$800,000 could be withdrawn from the interest oo Tnust Fund for the purpose
of reimbursing the Sponsors for their out-of-poakgbenseslid. at 21.
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Sponsors and their affiliates without regard to $800,000 limit’* Thus, Plaintiffs
conceivably could prove that payments of that tyeee improper. Therefore, | deny the
motion to dismiss Counts I, Il, and IV of the Coumupl insofar as these claims are based
on payments TransTech made to its Sponsors andafii@ates.

C. Defendants’ Motion to Dismiss for Failure to Allege
Fraud with Particularity

When a claim of fraud is alleged, Rule 9(b) requitbat the circumstances
constituting the fraud be alleged with particulafit At common law, fraud consists of:

1) a false representation, usually one of fact, enhg the
defendant;

2) the defendant’s knowledge or belief that theesentation
was false, or was made with reckless indifferenddé truth;

3) an intent to induce the plaintiff to act or ®frain from
acting;

4) the plaintiff's action or inaction taken in ji&ble reliance
upon the representation; and

5) damage to the plaintiff as a result of sucharele’®

" For example, the Registration Statement indictitas TransTech expected there

to be “sufficient funds available from the proceeund held in the trust account
and interest released to [TransTech] of up to [$800] for working capital” to
fund the dissolution expenses, although TransTecidcnot assure its investors
that there would be sufficient funds for such pggm DOB Ex. B at 9. The
Registration Statement further stated that TransEetsponsors have agreed to
indemnify [TransTech] for these expenses to therdxhere are insufficient funds
available from the proceeds not held in the trgsbant and interest released from
to [TransTech].”ld.

> Ct. Ch.R. 9(b).
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To meet the requirements of Rule 9(b), a complontfraud must include “the time,
place, contents of the false representations, #uts fmisrepresented, as well as the
identity of the person making the misrepresentagioth what he obtained therebYy.”

Defendants contend that Count Ill of the Compl&ails to plead these requisite
facts with particularity® | agree. Count Ill merely consists of genemditiand
conclusory statements. Plaintiffs allege that $fath’s act of instructing the trustee of
the Trust Fund to withdraw amounts in excess of0$BI0 constitutes fraud against the
trustee and the IPO Sharehold€rs.The Complaint lacks any detailed allegations,
however, pertaining to the time, place, and costehthe allegedly false representations
made by Defendants in relation to the withdrawafusfds from the Trust Fund. Thus,
the Complaint fails to satisfy the pleading reqoiemts of Rule 9(b) as to this portion of
Count III.

Plaintiffs also allege in Count Il that TransTegldecision to distribute potential
tax refunds to creditors and its Sponsors, inst#athe IPO Shareholders, constitutes

fraud against the IPO Sharehold&s.Again, however, the Complaint contains no

7 Stephenson v. Capano Dev., |i62 A.2d 1069, 1074 (Del. 1983ge alsdCV
Hldgs., Inc. v. ConAgra, Inc889 A.2d 954, 958 (Del. 2005).

T Albert v. Alex. Brown Mgmt. Servs., In€005 WL 2130607, at *7 (Del. Ch.
Aug. 26, 2005) (citingrork Linings v. Roaghl999 WL 608850, at *2 (Del. Ch.
July 28, 1999)) (internal quotations and citationstted).

8 DOB 14.
° Compl. T 29.
8 Compl. 1 30.
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information regarding the time, place, and conteotsDefendants’ allegedly false
representations regarding the anticipated tax d=fuend the proposed distribution of
those refunds, or even whether any such refunds baen received. Therefore, this
aspect of Plaintiffs’ fraud claim also fails to isif the requirements of Rule 9(b).
Furthermore, neither fraud claim pleads facts sidfit to support a reasonable inference
that Defendants knowingly or recklessly made fakggresentations. | therefore grant
Defendants’ motion to dismiss Count Ill for failute allege fraud with the requisite
particularity.

D. Defendants’ Motion to Dismiss for Satisfaction of
Claims by Opportunity Partners

Defendants contend that the terms of the Settleimetmteen Opportunity Partners
and TransTech in the litigation regarding the Tiath shareholders meeting bar
Opportunity Partners from asserting any claims regaDefendantst Because the
Settlement released TransTech from all losses ¥ im@ve incurred relating to the
shareholders meeting and the proxy statement, hsasvés obligation to indemnify the
IPO Shareholders for any reduction in the monieshan Trust Fund below $7.90 per
share, Defendants assert that Opportunity Parfaeks standing to assert any claims
based on an improper reduction of monies in theflFund.

Opportunity Partners responds that its claims sfteom allegedly improper

disbursements of the income earned by the Trustl lumal Defendants’ plan to allocate

81 DOB 16-17.
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tax refunds in an allegedly improper manner. Adog to Opportunity Partners,
therefore, its claims are unaffected by the indéynmiovision in the Settlement.

Based on the facts pled in the Complaint, it issoeably conceivable that
Opportunity Partners’ claims are outside the saufgde Settlement. | read those claims
to suggest a violation of the Charter independétii® Settlement’s indemnity provision
and the claims released by the settlement of tloe lawsuit. Because this is a motion to
dismiss and the facts pled by Opportunity Partnégsoven, could support a judgment
in its favor, | deny Defendants’ motion to dism@pportunity Partners’ claims as having
been satisfied by the Settlement.

[I. CONCLUSION

For the foregoing reasons, | grant in part and dargart Defendants’ motion to
dismiss as follows: (1) | deny Defendants’ mottordismiss the Complaint under Rule
23.1; (2) I grant the motion to dismiss Count lUrguant to Rule 9(b); (3) | grant the
motion to dismiss Counts I, Il, and IV as they partto amounts paid to third-party
creditors, but deny that motion insofar as Countg bnd IV pertain to payments made
to TransTech’s Sponsors, officers, directors, gmetiml advisors or their affiliates; and
(4) 1 deny the motion to dismiss the claims broughOpportunity Partners.

IT IS SO ORDERED.
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