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At a previous stage in this dispute between Defehd®C/InterActive Corp.
(“IAC”), and Plaintiff, Wesley T. O’Brien, its forer COO and CEO, | held that
O’Brien’s claim for indemnification was not timead by the doctrine of laches and
that he had the right to advancement of attornégss and expenses in any further
proceedings in this mattér.Now, in lieu of a trial, both parties have agréedsubmit
their remaining disputes to the Court for adjudarabn the papers. The parties’ primary
dispute pertains to the amount of indemnificatidairRiff should receive—namely,
whether it is reasonable to include premium feegh&m amount to be indemnified,
whether costs related to Plaintiff’'s affirmativeaichs should be deducted from the
amount to be indemnified, and from what date prgoent interest should be assessed.
As to its statute of limitations defense, Defenda#lab has asked the Court to reconsider a
portion of its previous decision and to determipecsfically when Plaintiff’'s claim
accrued.

For the reasons stated herein, | decline to remgiprevious decision on laches as
it relates to the accrual date of Plaintiff's ongi claim. | also hold that the requested
premium fees for two of Plaintiff's law firms areasonable, but that the higher premium
sought by a third firm was excessive; that the maiéication amounts sought by
Plaintiff based on certain related actions mustdokiced by a percentage in those actions
to account for the expense of Plaintiff's affirnvaticlaims; that prejudgment interest on

fees and expenses incurred or paid before JanBar@3 shall accrue as of that date

! O’Brien v. IAC/Interactive Corp2009 WL 2490845 (Del. Ch. Aug. 14, 2009).



and prejudgment interest on all fees and expemsesred after January 23, 2003 shall
accrue as of the date they were paid, with inteyesdll fees and expenses accruing at the
statutory rate compounded quarterly; and that D¥dahis entitled to a set-off of fees
Plaintiff may receive from a former affiliate of @B&dant in a related bankruptcy
proceeding.

l. FACTUAL BACKGROUND
A. The Parties

Plaintiff, O'Brien, was chief executive officer anchief operating officer of
Precision Response Corporation (“PRC”) from Octdt#r1998 to November 20, 2003.

Defendant, IAC, is a Delaware corporation withptgcipal place of business in
New York, New York. PRC was purchased by and becamwholly-owned subsidiary
of IAC in 2000. As a result of this transactiodd assumed certain obligations to
indemnify O’Brien.

PRC merged into PRC, LLC on August 5, 2005 but PROC remained a
subsidiary of IAC. In late 2006, IAC sold its 100%&mbership interest in PRC, LLC to
Panther/DCP Acquisition, LLC (“Panther”), an entityrelated to IAC. IAC is obligated
to indemnify and hold harmless Panther from alkéssin connection with O’Brien’s
claims.

B. The Background
Although | have recounted some of these facts beflorestate them briefly here

because this Memorandum Opinion addresses sev#feakdt issues. In October 1998,



O’'Brien started employment with PRC as its presider COC’ In connection with his
employment, O’Brien entered into an Indemnificatidtgreement with PRC that
provided him with both mandatory advancement axénmification, if he succeeded on
the merits in the defense of any claim broughtregiaiim® This agreement is governed
by Florida law.

In 2000, IAC acquired PRC pursuant to a Merger Agrent in which IAC
assumed PRC'’s indemnification obligations, inclgdithose owed to O’Brief. In
addition, the Merger Agreement provides that IAGdl, and shall cause the Surviving
Corporation to, advance all Costs to any Indemrirtearred by enforcing the indemnity
or other obligations provided for in this Sectio®5 . . .® The Merger Agreement is
governed by Delaware law and contains a Delawatericelection clause.

In August 2001, PRC acquired Avaltus, Inc. (“Avaltu pursuant to an
Acquisition and Merger Agreement (the “Avaltus Agmeent”). The Avaltus Agreement

contained a dispute resolution clause requiringitratibpn through the American

2 O’Brien became CEO of PRC after it acquired Avaltimc. in August 2001 See
Pl.’s Answering Br. (“PAB”) 7. Similarly, | will efer to Defendant’s Opening
Brief, Defendant's Reply Brief, and Plaintiff's SReply Brief as “DOB,”
“DRB,” and “PSB,” respectively.

3 SeePl.’s App. Ex. 3 §8 2(a), 3(a).
4 SeePl.’s App. Ex. 4 § 5.8(a).

> Id. 85.8(c). Schedule 5.8 of the Company Disclos@ehedule lists
indemnification agreements between PRC and indalgjuncluding O’Brien, that
expressly were to be assumed and honored by IAC.



Arbitration Associatiorf. In October 2002, the principal shareholder of lfusg New
River Holding Limited Partnership, and various otladfiliated entities (collectively,
“New River”) commenced an arbitration against PR ((PRC Arbitration”) to recover
certain funds placed in escrow in connection wiRCR acquisition of Avaltus. On
November 20, 2002, PRC terminated O’'Brien for causd’RC then asserted
counterclaims in the Arbitration against New Riv&'Brien, and another former PRC
executive. PRC brought five causes of action agadiBrien, including claims that he
breached his fiduciary duties to PRC and fraudiyentiuced PRC to acquire Avaltus,
which failed soon after the acquisitibn.O’Brien denied PRC'’s allegations and also
sought a declaratory judgment that he had committedrongdoing.

On January 9, 2003, before the arbitration hear@@rien formally requested
advancement of his attorneys’ fees and expenseasratt in connection with the
arbitration® and starting on January 24, his attorneys sent PR@ices for paymer.
PRC, however, refused to advance O'Brien’s feesexmnses during the arbitratith.
On January 19, 2005, the arbitration panel foundelevant part that PRC was not

entitled to recover on its claims against O’Briamdahat O’Brien was not entitled to

Pl's App. Ex. 5 8 8.11. Such arbitration is ragipealable except for special
circumstances, such as those involving fraud guper

! SeeCompl. Ex. E at 1.
8 SeeCompl. Ex. C.

9 SeePl.’s App. Ex. 9.
10 Compl. 1 14.



declaratory relief. In addition, the panel foulmattthere was no prevailing party and,
therefore, each party was responsible for its otiorrzeys’ fees and expenses.

On February 23, 2005, O'Brien again requested imdgcation from PRC as to
the arbitration on the basis that he successfullg defended against all of PRC’s
claims’® PRC refused, and O’Brien then sued PRC in theulirCourt of the
Seventeenth Judicial Circuit in and for Broward @gu Florida (the “Florida Trial
Court” and the “Florida Trial Action”) to enforcashindemnification rights and to assert
a claim for breach of his employment contrdctOn competing motions for summary
judgment, the Florida Trial Court ruled in favor BRC. The court rejected O’'Brien’s
indemnification claim on alternative theories of ivea, inadequate support, and res
judicata. O’Brien appealed that ruling to the Rbubistrict Court of Appeal of Florida
(the “Florida Appeals Court” and the “Florida Aplag¢ Action”), and on December 6,
2006, that court vacated the Florida Trial Coudésision and remanded the case for a
determination of the amount of attorneys’ fees amgenses owed to O'Brien. The
Florida Trial Court then entered an order on May 2907 finding that O’Brien was
entitled to indemnification and directing the pestito determine the specific amount he

was due.

1 Compl. Ex. D.
12 Compl. Ex. E at 1-2.
13 Def.’s App. Ex. 11.



Proceedings to determine that amount, however,rneseurred. PRC filed for
Chapter 11 bankruptcy protection in the United édaDistrict Court for the Southern
District of New York on January 23, 2008 (the “PB@nkruptcy”)** As a result, the
Florida proceedings to determine the indemnificatdnount were stayed automatically.
Nevertheless, O’Brien filed a proof of claim in tRRC Bankruptcy that included claims
for breach of his employment agreement and indecation

On June 20, 2008, the bankruptcy court approved '#Rint Plan of
Reorganization under Chapter 11. As a consequédi&ien is permanently enjoined
from proceeding against PRC in Florida, and angvery against it likely will be limited
to pennies on the dollar. On July 15, 2008, O’'Briiged a claim in this Court against
IAC (the “Delaware Action”) for indemnification aretlvancement for his attorneys’ fees
and expenses in the arbitration and in connectibim pursuing those fees and expenses
in Florida and now in Delaware.

The Delaware Action revolves around attorneys’ fee#\t various points
throughout the nearly eight years of arbitration ditigation, O’'Brien has retained a
number of different attorneys and law firms. Hesoalhas entered into different

contingency agreements with his counsel, whichumelthe payment of base fees and

4 Compl. T 21.
15 PAB 14.



premium, or success, fees. Pursuant to a previoder of this Court® IAC has
advanced O’Brien his fees for certain portionshi$ Delaware Actior’

C. Procedural History of this Action

In the first phase of the Delaware Action, O’'Briset forth two counts against
IAC.*® Count | sought indemnification of his attornefes and expenses from the PRC
Arbitration, the Florida Trial and Appellate Actisnand the PRC Bankruptcy. Count Il
requested advancement of his attorneys’ fees apeénses in the Delaware Action.
O’Brien moved for partial summary judgment on Colnof his Complaint, and IAC
cross-moved for summary judgment on both counter gurposes of its motion for
summary judgment, IAC admitted that it assumeddadhbkgation to indemnify O’Brien
and to cause PRC to indemnify O’Brien for any cedeexpenses, and that O’'Brien’s
indemnification claim was viabl€. IAC asserted, however, that O’Brien’s claims were
barred by a three-year statute of limitations.

In a Memorandum Opinion dated August 14, 2009, reed with IAC that the
Delaware statute of limitations for indemnificatianas three years but declined to apply
it to bar O’Brien’s claims. Instead, | determinédit the doctrine of laches controlled

and O’Brien’s claims were not time-barred undert tdactrine. Therefore, | denied

16 O’Brien v. IAC/Interactive Corp2009 WL 2490845 (Del. Ch. Aug. 14, 2009).
17 SeePAB 17-18.
18 O’Brien, 2009 WL 2490845, at *4.

19 Def.'s Summ. J. Br. at 10 n.8.



IAC’s motion for summary judgment. Furthermorecéease the Merger Agreement
explicitly required IAC to advance the costs ofgkition to indemnitees and because
O’Brien’s request for advancement was not rendetate by the analogous statute of
limitations or laches, | granted him summary judgt@n his advancement claih.

On August 24, 2009, IAC filed a request for an iiloeutory appeal pursuant to
Supreme Court Rule #2. This rule prohibits certification of an interldouy appeal
unless the order of the trial court to be appeélech (1) determines a substantial issue,
(2) establishes a legal right, and (3) meets &t leae of the criteria in Rule 42(b)(i)-(v).
Because my August 14, 2009 Memorandum Opinion didnmeet these requirements, |
declined to certify the interlocutory appéal.On September 18, 2009, the Delaware
Supreme Court also refused to certify IAC’s intetimry appeaf®

Although | granted O’Brien advancement of his ateys’ fees and expenses in
the Delaware Action, on October 30, 2009, | dertiesl demand for advancement of

premium fees to Kelley Drye & Warren LLP (“Kelleyri”), one of his law firm$?

20 O’Brien, 2009 WL 2490845, at *10.
2L Docket Item (“D.I.”) 43 at 1.

22 SeeO'Brien v. IAC/Interactive Corp.2009 WL 2998531 (Del. Ch. Sept. 14,
2009).

23 SeelAC/Interactive Corp. v. O’'Brien2009 WL 2985603 (Del. Sept. 18, 2009).

24 O’Brien v. IAC/InterActive Corp.No. 3892-VCP (Del. Ch. Oct. 30, 2009) (order
denying request for advancement of Kelley Drye puem). This order, however,
was without prejudice to O’Brien’s seeking to reepthe premium in his claim
for indemnification, as he is doing now.



Since then, the parties have identified by stipoitathe issues remaining for adjudication
and submitted evidence and argument on those issuls Court “on the papers” in lieu
of a trial. This Memorandum Opinion reflects mydings of fact and conclusions of law
on the remaining issues.

D. Parties’ Contentions

The parties agreed to present evidence and argwnehe following five issues:

(1) Whether IAC is required to indemnify O’Brienrfthe “premium” or “success”
portion of the legal fees sought by Kelley Drye addnt & Gross, P.A. (“*Hunt &
Gross”);

(2) Whether and to what extent the legal fees ampereses requested by O’Brien
in connection with the PRC Arbitration should beueed by the amount of legal fees
and expenses attributable to the affirmative clai@®®&rien asserted in the PRC
Arbitration;

(3) Whether and to what extent the legal fees ampereses requested by O’Brien
in connection with the PRC Bankruptcy should beuced by the amount of legal fees
and expenses attributable to his assertion of anckar wrongful termination of
employment in the PRC Bankruptcy;

(4) Whether and to what extent O’Brien is entittecprejudgment interest on any
indemnification award and, if so, the dates fromahinterest should accrue and the
applicable rate of interest; and

(5) Whether IAC is entitled to a set-off of any amits O’Brien may recover from

PRC in the PRC Bankruptcy on account of his indéication claim against PRC.



In addition, for purposes of its appeal from théapated final judgment in this
action, IAC has requested that the Court deterrthieedate on which O’Brien’s claim
against it accrued. This would require the Coortassume that O’Brien’s claim is
governed not by the doctrine of laches, as | daetexthin my previous opinion, but by
the statute of limitations.

Il. ANALYSIS
A. Standard for Trial on the Papers

The relief sought by both IAC and O’Brien is baseda stipulated documentary
record and deposition testimony. Where the pastek resolution of their dispute on the
basis of a stipulated record, the court does “mpuiyathe summary judgment standard
under Court of Chancery Rule 58.” Rather, the court will “draw findings of fact and
make conclusions of law based on [the] record & dhme manner and with the same
binding effect as after a triaf®

B. Accrual Date

IAC has made clear that, once final judgment it in this matter, it intends to

appeal the Court's summary judgment ruling on tipplieability of the statute of

limitations?” In that ruling, | did not decide when O’Brien’titn for indemnification

25 Rohe v. Reliance Training Network, In2000 WL 1038190, at *1 n.1 (Del. Ch.
July 21, 2000).

26 Id.
27 DOB 3.

10



accrued for purposes of IAC’s statute of limitasotkefense because | did not need to
reach that issue in the context of my analysis utiteedoctrine of laches. IAC notes that
the Supreme Court could rule that O’'Brien’s indefioation claim is governed by
Delaware’s three-year statute of limitations, apaged to laches. |If so, IAC further
argues that the Supreme Court would not be abtietide whether O’Brien’s claim is
time-barred “because a factual question would raraaito the accrual date of the claim,
thereby necessitating a remand to this CotirtThus, IAC requests that | reexamine this
issue in the name of judicial efficiency.

| decline IAC’s request to rule on the accrual dait€d’'Brien’s claim because it
would be highly inefficient to do so. The factsrsunding the accrual of O'Brien’s
claim are a quagmire. To make a determinationhi® issue now would require the
Court to expend a significant amount of time argbueces retracing and digging through
the record from my previous decision to decide gbing that has nothing to do with the
issues presently before me. If the Supreme Caidrohines that the accrual issue must
be decided and presents a question of fact reguatiditional proceedings in this Court,
such proceedings obviously will occur. To delvelbato the accrual issue before an
appeal and without good cause to believe such sisalg likely to be necessary,
however, strikes me as a waste of judicial resaurdenerefore, | deny IAC’s request for

a ruling as to the accrual date of O’Brien’s cldanindemnification.

28 Id.

11



C. O’Brien is Entitled to Recover “Premium,” or “Success,” Fees

IAC contends that it should not have to pay therpuen, or success, fees charged
by Kelley Drye and Hunt & Gross because they arersasonablé’® IAC does not
contest O’Brien’s right to indemnification, but gnthe amount of his legal fees and
expense&’

Under Delaware law, an indemnitee may recover dhlyse fees and legal
expenses that are reasonably incuffeth determining the reasonableness of fees in the
indemnification context, Delaware courts lookDelphi Easter Partners Ltd. P’ship v.
Spectacular Partners, Iné which held that fees are reasonable if three iegiiare
met:

were the expenses actually paid or incurred; wezeservices
that were rendered thought prudent and appropiratie
good faith professional judgment of competent celyrsnd
were charges for those services made at rates) ar lmasis,

charged to others for the same or comparable ssviader
comparable circumstancés.

29 DOB 26.
30 SeeD.|. 94.
31 See8Del. C.§ 145(a).

32 1993 WL 328079 (Del. Ch. Aug. 6, 1993eeScharf v. Edgcomb Corp2004
WL 718923, at *5 n.12 (Del. Ch. Mar. 24, 2004¢y’'d on other grounds864
A.2d 909 (Del. 2004).

33 Id. at *9.

12



When dealing with a mandatory indemnification psimn such as the one héfe,
“the burden rests on the party from whom indemati@n is sought to prove that
indemnification is not required® The party seeking indemnification, however, must
prove that the amount of indemnification soughessonablé® Thus, O'Brien bears the
burden of showing the fees of his counsel are ressie under the three-p&elphitest.

1. The expenses were actually paid or incurred

O’Brien contends that the premium or success fagscbunsel charged were
actually incurred because he is responsible fomgaall of his attorneys’ fees, including
all premiums associated with those fees, if hisemdification claim is ultimately
successful, regardless of whether he receivesutharhount of indemnification he seeks.
According to IAC, however, “incurred” means “owear fwork performed rather than a
result obtained® IAC claims that the contingency fees were nofctimed in the

traditional sense” and merely were tacked on talgrghourly fees® BesidesDelphi,

34 Indemnification is mandatory under O’'Brien’s Indafitation Agreement, which

states that PRC “shall indemnify” an officer oreditor, as opposed to “may
indemnify.” Pl.’s App. Ex. 3 § 2(a).

% Stockman v. Heartland Indus. P'rs, L.R2009 WL 2096213, at *13 (Del. Ch.
July 14, 2009).

% Kaung v. Cole Nat'l Corp.2004 WL 1921249, at *5 (Del. Ch. Aug. 27, 2004),
rev'd on other grounds384 A.2d 500 (Del. 2005Nlay v. Bigmar, InG.838 A.2d
285, 289 (Del. Ch. 2003 itadel HIdg. Corp. v. Rover®03 A.2d 818, 825 (Del.
1992); MCI Telecomms. Corp. v. Wanzd©990 WL 91100, at *12 (Del. Super.
June 19, 1990).

% DRB11.
% May 26, 2010 Tr. 22.

13



IAC cites one other case from the Court of Chanc&charf v. Edgcomb Corpas
supporting its position.

The Scharf case dealt with a plaintiff who sought indemnifioa from his
company for attorneys’ fees and expenses he irtwasethe target of an investigation
conducted by the Securities and Exchange Commisgi8&C”). The SEC was
investigating both Scharf and his close friend, v8te Greenberg. Although the
investigation primarily focused on Greenberg, hel &charf decided for matters of
efficiency jointly to retain a single law firm, fd, Frank, Harris, Shriver & Jacobson
(“Fried Frank”). Each man paid one-half of Friethik's fees from sometime in late
1990 to February 1993, when Scharf stopped payBygMay 1991, it was clear that the
SEC considered Greenberg a more important targetFaied Frank would need to
devote considerably more resources to his, rathen Scharf's, defense. Greenberg
eventually settled with the SEC on July 7, 1894.

Of the many questions presenteditharf one is particularly relevant to this case:
was the amount billed to both Scharf and Greenlbeagonable? In answering this
guestion, Chancellor Allen applied tBelphi standard and determined that Fried Frank’s
billing practices were reasonable. Although thea'§onableness of the hourly rate [was]
not questioned,” the court noted that “Fried Franéefense of Scharf and Greenberg

took several years, was a difficult undertakingd achieved, for Scharf, remarkable

39 Scharf 2004 WL 718923, at *1-2.

14



success*® This observation seems inconsistent with IAC’season that “incurred”
means only “owed for work performed rather tharesult obtained.” To the contrary,
Scharfsuggests that a court may consider the resulir@ztan determining whether fees
are reasonablé.

Indeed, contingency agreements by their very nagneepremised upon a result
obtained: the success of the client. O'Brien bexaiiged to pay the premium fees in
guestion after his counsel achieved the goals theymised to pursue under the
agreements. O’Brien asserts that, even if thisstGines not award premium fees, he still
must pay those premiums to his counsel. IAC hasadduced any evidence to the
contrary. Furthermore, the fact that O’Brien’s nsel performed successfully fits IAC’s
definition of incurred. Although the contested mprems were charged in addition to or

in lieu of normal hourly rates, they still represerpenses incurred in the sense that the

0 |d. at *5 (emphasis added).

“ Unlike this case, howeve&charfdid not involve contingency fees or premiums.

Fried Frank only charged an hourly rate. Thereaglispute here as to whether
the actual hourly rates charged were reasonablg,vamether the premium fees
are reasonable. Unfortunately, the parties havecited, and the Court is not
aware of, any Delaware case law directly addressirg reasonableness of
premium fees in an indemnification context. But, ather contexts Delaware
courts have indicated that premium fees may bea@eabon top of hourly fees if a
material benefit was achieve@&eeln re Instinet Gp., Inc. S’holders Litig2005
WL 3501708, at *3 (Del. Ch. Dec. 14, 2005) (holditiat attorneys operating
under a contingency fee agreement were not entilggtemium fees, especially
since they did not secure a significant benefitsettlement negotiations). In
O’Brien’s case, his counsel undeniably achievedehenfor him by successfully
defending against each of PRC’s claims in the Aabiin, successfully appealing
the Florida Trial Court’s decision, and securingdf.1M claim in the PRC
Bankruptcy.

15



premiums or enhanced hourly rates simply repretbentate of pay per unit of time. The
real issue is whether the rate is reasonable igithemstances.

a. Hunt & Gross’s expenses were actually incurred

IAC emphasizes that O’Brien “has paid no part & $slhiccess or premium fees he
now requests on behalf of Hunt & Gro8s.” It also argues that O'Brien “has no
obligation to pay Hunt & Gross any fees beyond ¢hoxurred in the PRC/Avaltus
arbitration.”?

For the arbitration, Hunt & Gross charged $1,203,Bilegal fees and expenses,
inclusive of a 20% premiuff. The original fee arrangement O’Brien entered intth
Hunt & Gross in December 2002 called for a standenarly arrangement with principal
attorney, or partner, time charged at $350 per.hdurApril 2004, Hunt & Gross agreed
to deferred payments conditioned upon the addiioa premium or success fee of 20%
of its hourly charges that would be due only if time successfully defeated all of PRC’s
claims in the Arbitratiof> Hunt & Gross’s eventual success entitled themdbonly

their hourly fees, but also the 20% success fed&wusT1 find that O’Brien actually

incurred the full $1,203,812 because he was obliggray that amount to Hunt & Gross.

42 DOB 27.
43 Id.
a4 PAB 5.

> Pl’s App. Ex. 34.

16



For the Florida Trial Action, Hunt & Gross charg@®Brien $385,893, of which
$74,901 was at the same standard hourly rate asrtiation. The remaining $297,695
reflects an oral agreement made in January 200&eleet O'Brien and the firm to
increase fees for principal attorneys to $475 merff These increased fees, however,
were entirely contingent upon success; thus, ifri@Bwere to lose in the Florida Trial
Action, he would not have to pay Hunt & Gross ariytle fees associated with that
Action. Although Hunt & Gross lost the trial, thejuccessfully appealed that case,
thereby satisfying the contingency requirement. usthl find that O’Brien actually
incurred the entire amount of fees charged by Hu@toss for the Florida Trial Action.

The $77,728 O'Brien claims for the Florida Appedladction was billed at the
higher, contingent rate and was actually incurrecBlnse the action was successful.

Hunt & Gross did not take part in the PRC Bankrypad, accordingly, did not
charge O’'Brien for those proceedings. In the Dal@wvAction, Hunt & Gross has
charged $233,977 in legal fees and expenses as@h\81, 2010, subject to the terms of
the January 2005 oral agreement. If IAC ultimaglgceeds on its anticipated appeal in

the Delaware Action, O'Brien would not owe Hunt &dSs any of the fees associated

40 According to Robert J. Hunt, the partner at HuntG8ss who has dealt with

O’Brien since the Arbitration, the higher, contingeate applies to all proceedings
“from the arbitration forward.” Hunt Dep. 70. Abes after the January 2005 oral
agreement were contingent, but only Hunt's houaltg was increased: “You will
see that my billing rate went from . . . 375 .up. to 475. 1| also notice that |
neglected to raise the standard hourly rates ferother lawyers involved in the
case [from $350 to $375 per hour]. My mistake. CBBrien got the benefit of
that.” Hunt Dep. 70.

17



with this case because those fees are contindarihat sense, O’Brien would not have
actually incurred those expenses. IAC already dthsanced $117,825.25 in fees and
expenses in connection with this action which, pans to O’Brien’s initial undertaking
and the terms of the Indemnification Agreement, tnigsreturned to IAC if he loses on
the merits of this actiofY.

b. Kelley Drye’s expenses were actually incurred

O’Brien retained Kelley Drye in February 2005 tsias Hunt & Gross in making
a summary judgment motion in the Florida Trial Actf® The original fee arrangement
involved a standard hourly rate and capped totes fer the motion at $20,000. After
PRC responded to the summary judgment motion lmngfian opposition and a cross-
motion for summary judgment, however, Kelley Dryedde—and fees—in the Florida
Trial Action increased substantially. On Octob8r 2005, O’Brien agreed with Kelley
Drye that he would be responsible for paying thigioal $20,000, but that all fees and
expenses above $20,000 would be rolled into a “Eouwy nothing” contingency
arrangement’ Thus, if O'Brien lost the Florida Trial Action heould owe only
$20,000, but if he won O’Brien would owe $20,00@gtwice the hourly fees Kelley

Drye incurred at their normal hourly rate or a 10p8mium over the normal rate.

47 SeePl.’s App. Ex. 3 § 2(b).
% PAB16.
9 Pl’s App. Ex. 35 at 1.

18



For the Florida Trial Action, Kelley Drye chargedaal of $117,846, of which
$20,000 is attributable to the original cip.Half of the remaining $97,846 represents
Kelley Drye’s standard rate and the other halfe@8 the 100% premium. Similarly, half
of Kelley Drye’s charges of $109,825 in legal féesthe Florida Appellate Action and
$56,119 in legal fees for the PRC Bankruptcy asedan the firm’s standard rate, while
the other half represents the premitimAside from the initial $20,000 for the summary
judgment motion, O’Brien’s obligation to pay legaks and premiums to Kelley Drye
was contingent upon success. Because Kelley Dugeegded in all three actions, the
contingency requirement was satisfied and its ves® actually incurred.

In the Delaware Action, Kelley Drye has charged %834.50 in legal fees, not
including the premium, through February 4, 218nd IAC has advanced payment of
these fees as charged. Payment of the premiumnditoned upon success. Thus, if
O’Brien is successful, he actually will incur twitke amount of fees charged for the
Delaware Action.

C. The Martin Chioffi fees were actually incurred

O’Brien argues that IAC waived any objection to fiee arrangement O’Brien

made with Martin Chioffi LLP (“Martin Chioffi”) beause IAC did not include that

Gregory Dep. 44.
°L|d. at 46-47.

>2 While this amount does not include any premiuns féelley Drye contends that

the 100% premium fee does apply to fees incurreccannection with the
Delaware Action per the terms of its agreement WtBrien. Pl.’s App. Invoices
Ex. M.

19



arrangement in the Trial Stipulation and Ortfer.While technically correct, IAC'’s
objection is not persuasive. O’Brien only retaiéartin Chioffi in the Delaware Action
when Gregory, the attorney at Kelley Drye in chaoféis case, left that firm and joined
Martin Chioffi in February 2018" Thus, | reject O'Brien’s waiver argument and also
will consider the reasonableness of the Martin @hiiee arrangement.

Gregory, who had been charging a standard rat&3® $er hour at Kelley Drye,
lowered his standard hourly rate to $480 when regbMartin Chioffi>> Martin Chioffi
would not permit him to charge on a purely contimgeasis, however, so “the billing
arrangement [Martin Chioffii made can be best dbsdr as a hybrid on€® This
“hybrid” arrangement required O’Brien to pay a reed rate of $380 per hour on a
noncontingent basis and, if O’'Brien won the expaéctAC appeal to the Delaware
Supreme Court and obtained and was paid a judgfoenhdemnification, guaranteed
that Martin Chioffi also would receive a premium $200 per hour billed. This
effectively represents a reinstatement of the $#80rly rate, plus a premium of

approximately 20% of that rate.

>3 D.l. 94.

>* The last invoice from Kelley Drye to O'Brien, ddtélarch 11, 2010, did not
include any charge for legal fees. Pl.’s App. lices Ex. M, Mar. 11, 2010.

> Pl’s App. Ex. 36 at Isee alscPl.’s App. Invoices Ex. M, Dec. 3, 2009 (showing
that Gregory charged $5,670 for nine hours of wathich equals $630 per hour).

*®  Pl’s App. Ex. 36 at 1.
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As of March 31, Gregory has billed on behalf of MaChioffi $9,462 in legal
fees, not including the premium, and $508.44 inemges. At a minimum, all
noncontingent fees and expenses billed by Martiofithave been actually incurred.
Because O’Brien also would owe the contingency feé® ultimately succeeds in the
Delaware Action, | find that he actually would im¢hose fees as well.

2. The services rendered were thought prudent and apppriate

To the extent IAC addresses the secdwlphi inquiry at all, it does so by
challenging O’Brien’s decision to retain multipleunsel. That is, IAC seems to assert
that the services O’Brien received in the Florid@alTand Appellate Actions and the
Delaware Action were not prudent and appropriateabse he retained multiple law
firms in each actiof’ In that regard, IAC seizes upon my prior chanazagion of this
action as “an advancement case [that] is not thatpticated.”® Specifically, IAC
contends that because this case is not that cambgdicretaining multiple law firms was
not justified under the circumstances.

O’Brien first objects to IAC’s argument as beingtside the scope of the Trial
Stipulation and Ordet’ In fact, O'Brien asserts that IAC never addressedsecond

prong of theDelphitest in its opening or reply briefs and, therefdras conceded this

> DOB 29. IAC does not make this argument expiicitiRather, the argument
appears to be subsumed in IAC’s challenge to tlempm arrangements as
unreasonableld.

> DOB 29 (quoting Oct. 30, 2009 Tr. 28).
*  SeePAB 43.
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part of the test’ IAC certainly could have made its position clearievertheless, | find
that IAC consistently challenged the reasonablené$3'Brien’s use of multiple firms.
Hence, | overrule O’Brien’s objection and will adds the merits of that argument.

O’Brien was represented by both Hunt & Gross antleeDrye in the Florida
Actions; those firms then were joined by Proctoyian LLP (“Proctor Heyman”) and
Martin Chioffi in the Delaware Actioft The crux of IAC’'s argument is that hiring
multiple firms necessarily results in duplicativenk. 1AC further asserts that, when
conducting a reasonableness analysis, a courtdhexitlude costs which are excessive,
redundant, duplicative, or otherwise unnecessdrespecially because the costs in
indemnification actions are ultimately borne by smme other than the plaintiff. As per
the three-parDelphitest, however, the key consideration from the Ceymrspective is
whether O’Brien’s counsel, in their good-faith pFs$ional judgment, believed that
retaining multiple firms was prudent and approgrfat

According to Hunt, his firm had little experienceathwFlorida indemnification

claims, which became the primary focus in the BE®riTrial Action after O’Brien

60 SeePSB 8.

61 As discussedcsupra Part 11.C.1.c, Martin Chioffi replaced Kelley Dryia the

Delaware Action.

62 Lillis v. AT&T Corp, 2009 WL 663946, at *2 (Del. Ch. Feb. 25, 2009)ing
Mahani v. Edix Media Gp., Inc935 A.2d 242, 245 (Del. 2007)3ee alsoDel.
Lawyers’ Rules of Profl Conduct R. 1.5(a) (listirg number of factors to be
considered in determining reasonableness of a fee).

®  Delphi Easter P'rs Ltd. P’ship v. Spectacular P'isic, 1993 WL 328079, at
*736 (Del. Ch. Aug. 6, 1993).
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obtained the January 2005 arbitration awérd:hus, Hunt welcomed the addition of co-
counsel in that Action. Further, O’'Brien asseitsvas not excessive to have two
attorneys from Hunt & Gross and one from Kelley ®mvolved “in writing and arguing
the most important outcome determinative brief”tie Florida Appellate Actioft
Finally, O’'Brien denies that there were any “exoess duplicative, or otherwise
unnecessary work and services” in the DelawareoAdbtecause tasks were assigned and
allocated among the law firn8.

| find O’Brien’s arguments persuasive. A partynist prohibited from retaining
the most capable and experienced counsel becausase& might be considered
“uncomplicated.” Similarly, merely because a caseelatively straightforward does not
mean additional assistance or extra preparatiomas justified for important or
determinative matters within the case. Uilis, for example, the court rejected the
defendant’'s argument that additional fees incurbsd the plaintiff's attorneys in
preparing for an important oral argument were esiweS’ The court found the fees

reasonable because the argument was then case-determinative matt®r. The

% SeeHunt Dep. 90.
65 PAB 44.

66 Id. O’Brien also credibly notes that “an equal oragjez number of attorneys are

performing similar work and services for IAC in §tibelaware Action].”ld.

67 Lillis, 2009 WL 663946, at *2.

68 As the court explained, “the plaintiffs face[d] @&xtremely heavy burden in

convincing the [Delaware] Supreme Court to reveissf, and anything less than
outstanding briefs would be insufficientld. at *5.
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complexity of the indemnification issues in thigias may not equate to the issues in
Lillis, but what is prudent and appropriate depends niyt on the substantive issues
involved, but also on the requirements at a pdedircprocedural stage of the case. This
action constitutes part of an eight-year saga kgl arbitration, a trial, appeal, remand
proceedings, bankruptcy, advancement, and now wispabout the amount of
indemnification. | cannot say that having multipdev firms at different stages of this
protracted process was imprudent or inappropriate] there is no evidence that
O’Brien’s counsel provided any services in badhfait that specific services resulted in
excessive or duplicative fees. Therefore, O’'Bifs satisfied the second aspect of the
Delphiinquiry.

3. The charges were made at rates charged to others fcomparable services
under comparable circumstances

The last inquiry in th®elphitest is whether the charges were made at rates) or
a basis, charged to others for comparable servindsr comparable circumstances. In
this context, it is appropriate to focus on whatustomary for each specific law firm
involved.

a. The fees O’Brien’s counsel charged generally weremparable
to those they charged to other clients

IAC complains that the fees, inclusive of premiurdlsarged by O’Brien’s law
firms were greater than those charged by law finmthe same geographic area. IAC
compares Hunt & Gross’s rates to those chargedttgr daw firms located in the Boca

Raton area and compares Kelley Drye’s rates toetludsthe Delaware law firm 1AC
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retained?® O’Brien counters by arguing that the relevantgyaphic area for Hunt &
Gross is Fort Lauderdale, not Boca Raton, becaogd_Buderdale was the venue for the
PRC Arbitration’® Rates in Fort Lauderdale are approximately 208héri than rates in
Boca Ratorl! O’Brien also notes that IAC’s counsel—variougigrh Los Angeles, New
York, Washington, D.C., and Miami—charged fees mbaher than those of Hunt &
Gross'?

Based on the evidence in the stipulated record,elew | find that the rates
charged by O’Brien’s counsel with the possible @tiom of the premium charged by
Kelley Drye, discussedhfra Part 11.C.3.b, were comparable to the fees thegrgdd to
other clients under similar circumstances. Furtlfeee, neither of the cases IAC cites in
its discussion of the thirBelphiinquiry supports a contrary conclusion. Indeeslt{her
of those cases obDelphi even mentions geographic area as an important basi

comparisor?>

69 DOB 30-31.
70 PAB 45.
L Hunt Dep. 72.

2 Sullivan & Cromwell LLP, for example, billed PRC1%5 million for legal
services and expenses in the PRC Arbitration aladeck matters. IAC approved
these invoices for payment. Pl.’s App. Invoices x

& See generallMerritt-Chapman & Scott Corp. v. Wolfso821 A.2d 138 (Del.
Super. 1974)Kaung v. Cole Nat’'l| Corp.2004 WL 1921249 (Del. Ch. Aug. 27,
2004),rev’d on other grounds384 A.2d 500 (Del. 2005).
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The Merritt-Chapman casedealt with a criminal proceedirld. The plaintiff
corporation objected to indemnifying the defenddatsflat fees a law firm charged for
defending a number of the corporation’s former aafifs, who had been charged with
conspiracy. Specifically, the plaintiff claimedattthe fees charged by this particular firm
were substantially higher than those charged byd#fendants’ other firms and were
therefore unreasonabf®. The Delaware Superior Court, however, found that fees
were reasonable because the defendants faced icgmifcriminal charges which
presented “novel legal and complex factual probléfhsDuring the many twists and
turns of this long-running series of disputes, @Brhas had to face complex legal and
factual issues, as well. Nothing in the recordgasgs that the base rates his counsel
charged for their services were unreasonable qupigriate for the geographic area
involved.

In Kaung v. Cole National Corpthe court refused to advance remaining unpaid
legal fees to the plaintiff's counsel because of tlextraordinary amount of fees”
charged.” The court did not compare the plaintiff's lawnfis hourly rate to those of

other firms in the same geographic area. Rath@gted that the plaintiff's firm’s fees

4 321 A.2d at 140.

& The firm in question, Williams, Connolly & Califapncharged a flat fee in 1974 of

$250,000 per trial. When converted to an hourtg,rthis fee corresponded to an
average rate of $190 per houd. at 143.

76 Id.
" 2004 WL 1921249, at *5.
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were excessive to the point of constituting bathfaihen compared to those charged by
the defendant’s counsel: “For representing a singtness who appeared for a single
day at the SEC, [the plaintiff's firm’s] bills rivahose of [the defendant’s firm] for
representing 15 witnesses and responding to 20raepSEC document requests.”
Thus, the reasonableness inquiry turned on thefgpkawv firm’s efficiency and not on
what other firms in the same area were charging.

The third Delphi inquiry focuses on whether the firm has chargesl plarty
seeking indemnification what it would charge anottieent for the same or comparable
services under comparable circumstances. IAC esgd®gmthat Hunt & Gross charged
O’'Brien 20% more than what a “peer firm in the B&taton area” would have charg€d,
or what Hunt & Gross would have charged anothemt!’ To its point, IAC argues
that, assuming “the firm’s usual rates are reasienak20% premium on those rates is per
se unreasonabl&” This position, however, has no merit. IAC igreothe possibility
that a 20% or greater premium over a firm's staddate might be appropriate in
specific circumstances, such as in the case ohangent fee agreement where the law
firm might not recover any fees at all if it is reatccessful in the litigation. Here, there is

no evidence, or even any allegation, that O’'Brieagansel acted in bad faith or charged

B .
DOB 30.
% DRB11.
.
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O’Brien for obviously excessive hours in comparistin the fees incurred by his
adversary as was the caseKiaung Thus, the fees charged by O’Brien’s counsel were
not excessive in terms of the hours worked or #eelbrate they normally charge to other
clients in circumstances comparable to O’Brien’sThe dispute pertains to the
reasonableness of the contingent basis for the fees

b. The basis on which O’Brien’s counsel charged feesas generally
comparable to that for other clients

In its reply brief, IAC also contests tihasison which O’Brien’s counsel charged
fees. According to IAC, the record “does not suppg®’Brien’s assertion that the
‘uncontroverted evidence’ proves he did not hawerioney to pay his attorneys on the
standard pay-as-you-go basté."O’Brien, who IAC asserts is “a person of consitibe
means,® provided no evidence of his net worth and refusednswer an interrogatory
seeking his income for the years 2006-2008. Thasording to IAC, O’Brien entered
into the contingency arrangements with his counsebecause of economic need, but on
the basis of calculated risk allocation.

Even assuming that is true, however, and ther@ishowing of need, | am not
persuaded that a contingency arrangement calling foodest success premium is per se

unreasonable in the case of officers or direct@sking indemnification from their

corporations.
82 Id
83 Id
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In arguing for such a per se prohibition, IAC putpdo distinguish two Florida
cases cited by O’Brien as supporting the reasonabteof his indemnification claifi.
In particular, IAC contends that the Florida Supee@ourt did not hold in either of those
cases “that a contingency arrangement enteredintolitigant and his attorney could be
imposed on a third party paydt” Yet, those cases do not hold that contingency
premiums may never be imposed on third partiesfant, they appear to hold the
opposite®

Regardless, IAC raises a valid policy concern. [é/hontingency arrangements
allow litigants to assert and maintain meritoriatiaims and defenses that otherwise
might not be pursued, contingency fees in succegsflemnification actions are borne
by third parties who typically would have had naceoin fee negotiations between the
indemnified litigant and his or her counsel. Irclswcircumstances, IAC suggests that
there is a greater risk that counsel will requestl ahe litigant may agree to an

unreasonable contingency arrangement. This Casthield, however, that the right to

8 SeeFla. Patient’'s Comp. Fund v. Row72 So. 2d 1145, 1151 (Fla. 198Bgll v.
U.S.B. Acg. C9.734 So. 2d 403, 411-12 (Fla. 1999).

8 Id. at 16-17.

86 For instanceBell states that “even without a [fee] multiplier, tbeurt would be

authorized to award a greater fee based on thengemt nature of the fee
agreement.” 734 So. 2d at 411. In that regRalyestates only that an award of
attorneys’ fees should not “exceed the fee agreemeached by the attorney and
his client.” 472 So. 2d at 1151.
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indemnification “is not a blank check for corporaticials . . . .*®" Thus, any threat of
abuse is mitigated significantly by the Court's erohs the final arbiter of the
reasonableness of fees sought in an indemnificat@mion® In each case, as here, the
court must determine whether the particular fe@arayement is reasonable under the
circumstances; therefore, a court is not likelyuphold a contingency arrangement that
takes advantage of third party payors.

In this case, the challenged contingency arrangsmeare entered into because
PRC and then IAC refused to advance O’Brien his @ expenses or to indemnify him
pursuant to the Indemnification Agreement. Ash® advancement, IAC could have paid
those expenses with manageable risk, as the tefrtfse dndemnification Agreement
required O'Brien to return the advanced amourtttifiined out that he was not entitled to
the money® This case also involved a second contingency,eew that is more
atypical. IAC refused to indemnify O’Brien at adigarding the PRC Arbitration based
on what ultimately proved to be a misreading of #émbitration award. The fact that
IAC’s interpretation of that award initially prevwadd in the Florida Trial Action
complicated the situation in terms of the riskemdant to pursuing O’Brien’s claim. In

these circumstances, IAC is in no position to cammpthat the fee arrangements entered

87 May v. Bigmay 838 A.2d 285, 288 (Del. Ch. 2003).

8  Seeidat 289 (“The touchstone for awarding fees inradeimnification action is
reasonableness.”).

8 Pl’s App. Ex. 3 § 2(b)see alscPl.’s App. Ex. 8 (O'Brien’s demand letter, which
states he would repay PRC for expense advancekith Wwe was not entitled).
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into by O’Brien and his attorneys—arrangements ipreted by IAC’s own actions—are
per se unreasonable to the extent they includeaniyngency or success premium.

As previously discussed, O’Brien actually incurtbd claimed legal fees and will
be responsible for all of those fees, if he ulteiatsucceeds on the merits of his claim.
The services O'Brien’s counsel rendered were thopghdent and appropriate in their
good faith professional judgment, and the firmsiwed charged at rates similar to those
charged to other clients in comparable situatiohsalso find the fact that O’Brien’s
counsel agreed to make certain of these fees gamtiron their success does not render
them unreasonable. Thus, O’Brien is entitled tdeast some portion of the premium
fees charged by his law firms.

Hunt & Gross and Martin Chioffi both charged theuwglent of 20% success
fees, while Kelley Drye charged a 100% premiumgeherous contingency arrangement
may be justified by the risk assumed by a particlde firm in a specific case. Here,
however, O’Brien has not shown why one of his thiigas should receive a premium
five times larger than the other two. With the eptmon of the PRC Bankruptcy and a
portion of the Delaware Action, for example, HuniG&oss and Kelley Drye participated
in the same matters and presumably were subjdtieteame risk. Moreover, O’'Brien
presented no evidence that Kelley Drye routinelyarges premium fees of this
magnitude.

| hold, therefore, that O’Brien is entitled to elemnified for the entire success or
premium portions of the Hunt & Gross and Martin @hifees, which was 20% beyond

the standard rate in the case of Hunt & Gross gmekiaium of $200 per hour in the case
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of Martin Chioffi.*® | consider the 20% premium effectively chargedtimse two firms
commensurate with the risks of failure, the in&pilo recover any fee in the case of Hunt
& Gross, and the loss of the time value of monethat the firms performed the work in
guestion well before they could expect to be paid.

| also hold that O’Brien has failed to meet hisdam of proof in demonstrating
that a 100% premium is warranted in the case ofeieDrye. 1 find, instead that a
premium of 50% is reasonable. A premium greatan tthat obtained by the other two
firms is appropriate in this case, because KellayeDapparently took the lead in
attempting to secure O’Brien’s vigorously contestatemnification rights, especially in
the Florida Trial and Appellate Actions. That issa critical to O’Brien’s prospects for
success in this matter. In addition, Kelley Dryelertook the risk of recovering no fee at
all, and that attendant to deferring the date gfpent until years after they performed
the underlying services. Thus, as to the feesgeltbby Kelley Drye, | award O’Brien an
amount equal to 150% of their standard fees ang denrequest for 200% of that fee.

In all cases, the premium is only on the actualiéges incurred and not on expenses.

%0 By the time Martin Chioffi entered the picturdG was advancing O’Brien their

fees at the allegedly reduced rate of $380 per.hGuegory asserts that O’Brien’s
arrangement with Martin Chioffi called for a premmuof $200 per hour if he
succeeded on his claim. This roughly equates @) %ler hour to get back to
Gregory’s normal hourly rate at Martin Chioffi aagoremium of $100 per hour or
20.83%.
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D. Fees Attributable to O’Brien’s Affirmative Claims i n the PRC Arbitration
Should Be Cut From the Award

The next issue is whether and to what extent thal iees and expenses requested
by O’Brien in connection with the PRC Arbitratiohaild be reduced to account for the
fees and expenses attributable to the affirmatiaens for relief he asserted in the PRC
Arbitration. | hold that O’Brien is entitled to éhamount he requested, less a 10%
reduction based on his affirmative claims.

O’Brien’s Indemnification Agreement provided thatR®, and, through its
assumption of PRC’s indemnification obligation, IAGhall indemnify [O’Brien] for
Expenses to the fullest extent permitted by lajDiBrien] was or is or becomes a party
to . . . or is threatened to be made a party to any Claim” related to the fact that
O’'Brien is or was an officer of PRE. Delaware law grants corporations the power to
indemnify any person who was or is a party to aioac'by reason of the fadhat the
person is or was a director, officer, employee gera of the corporatior®® A lawsuit
alleging that a director breached his fiduciaryydtd his corporation, like the PRC
Arbitration did, exemplifies an action for whichdafendant is a party “by reason of the

fact” he was a director of the corporation. In ttast to that situation, a plaintiff

ol Pl's App. Ex. 3 8 2(a). The Indemnification A&gment defines Claim as “any

threatened, pending or completed action, suit, ggding or alternative dispute
resolution mechanism, or any hearing, inquiry emestigation that Indemnitee in
good faith believes might lead to the institutioh @&ny such action, suit,
proceeding or alternative dispute resolution medmanwhether civil, criminal,

administrative, investigative or otherld. at § 1(b).

% 8Del. C.§ 145(a) (emphasis adde®ee alsdl.’s App. Ex. 3 § 1(d).
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litigating a claim for breach of his own employmemintract generally is not a litigant
“by reason of the fact” he was a director, officer, even an employee of the
corporation’

O’Brien concedes that the declaratory claims heaudnd in the PRC Arbitration
were related to his claim for breach of his emplegincontract and that he is not seeking
indemnification for any fees incurred in pursuirgese declaratory clainis. O’Brien
contends, however, that only a miniscule amourtheftime his counsel billed during the
Arbitration was for the declaratory claims. Speeilly, O'Brien asserts that the fees
attributable to his declaratory claims are at nfis?35% IAC, on the other hand, urges
the Court to indemnify O’Brien for only 50% of d#es associated with the Arbitration,
thereby implying that O’Brien devoted fully halfshtime and effort to his affirmative
claims. Both positions are highly implausible.

According to O’Brien, his counsel spent a total aifly five hours on his
affirmative declaratory claim: two hours preparigight requests for production and one
interrogatory and three additional hours drafting theclaratory claim and researching

issue preclusiof® As IAC notes, this amounts to a mere 0.127% eftthal 3,944 hours

% See, e.g.Weaver v. Zenimax Media, Inc2004 WL 243163, at *3 (Del. Ch.
Jan. 30, 2004) (observing that corporate officggsisg employment contracts are
“acting in a personal capacity in an adversariahsalength transaction”).

94 PAB 28.
9% Id.
% Id. at 31.
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worked, or 0.14% of the $1.2 million O’Brien’s cat billed for the PRC ArbitratioH.
Based on the importance of O’Brien’s declaratoaimland issue preclusion concerns, |
find unreliable the assertion that his counsel smsny five hours on these matters
combined. On the other hand, it is plausible thatvast majority of time related to the
declaratory claim involved work that was usefulbioth O’Brien’s indemnification and
employment claims. In that regard, | give somé,rtmi complete, credence to O'Brien’s
contention that “if [he] had not asserted his Deatlary Claim, Hunt & Gross would have
still performed all of the services and work it dichounting to 3,939 hours . . %~
Moreover, it is nearly impossible to determine frahe three volumes of invoices
provided by O’Brien the degree of overlap existiagnong the issues regarding his
affirmative claims and the remainder of the PRCitaltion.

In the end, O'Brien has the burden of establishwgy much of his total fees
qgualify for indemnification. InMay v. Bigmayr the court considered what a plaintiff
would have to do “to meet her burden of submiténgood faith estimate’ of her claim
for indemnification.®® As in this caseMay dealt with determining how much of a total
indemnification request was attributable to oneugss The plaintiff indemnitee’s

approach was to attribute time and expenses toersatjualifying for indemnification

unless there was a specific basis to exclude thdmreas the defendant excluded time

o7 DRB 17.
9% PAB 32.
% May, 838 A.2d at 290.
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and expenses unless a specific reason existecltadenthem. The court lamented that
the time records of plaintiffs counsel “were nogpkt in a way [permitting] easy
segregation of time!®™  Still, the court stated that “[wlhile greater aiétin
contemporaneous record keeping is obviously helpftlere a claim for partial
indemnification is made, the court is not persuaithed the failure to keep better records
should lead to the disallowance of the claift.” Thus, the court itMay adopted the
plaintiff's approach, but also exercised “its ovaalgment and discretion to apply a 30%
discount to the total fees arrived at after elirtiora of time devoted exclusively to the
[disputed issue], as opposed to the 15% discowgesied by [plaintiff’'s] counsef*?

Here, the piddling reduction of only $1,735 suggdsby O’Brien is plainly
inappropriate. By the same token, however, netiterecord developed on the pending
motion nor O'Brien’s counsel’s failure to keep leettecords supports the drastic 50%

reduction sought by IAE% In keeping withMay and based on my review of the

available evidence, thereforehold in the exercise of my informed discretioratttihe

100 d. at 290.
101 Id
102 |d. at 291.

193 At argument on the pending motion, IAC’s coundetes] that he sought some

“recognition from the Court that [the amount atitdble solely to the affirmative
claims] can’t be $5,000 [revised to $1,735]. Isha be some—I don’t know
whether it's 50 percent or 40 percent or 30 percer0 percent or 10 percent.”
May 26, 2010 Tr. 38.
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indemnification amount requested by O’Brien fordaelated to the PRC Arbitration
should be reduced by 10% to account for the tinveidel to his affirmative claims.

E. Fees Attributable to O'Brien’s Affirmative Claims i n the PRC Bankruptcy
Should Be Cut From the Award

IAC also argues for a reduction of the indemnifmatamount O'Brien seeks for
the PRC Bankruptcy to back out the fees attribetéablhis pursuit of affirmative claims
in that action™®* IAC contends that O’Brien’s employment claim fire tPRC Bankruptcy
was of much greater value than his indemnificattam, and he, therefore, had more
incentive to segregate those fees in that procgeddiBrien’s counsel did not segregate
the fees, however, and claim that virtually non¢hef time billed in connection with the
Bankruptcy was spent pursuing O’Brien’s affirmatataim 1%

O’Brien avers that preparing the proof of claimtire PRC Bankruptcy “did not
require much work on Kelley Drye’s part inasmuchitadready knew, from its intimate
involvement in the Florida proceedings, the natwmad value of O’Brien’s
indemnification rights.**® Of the total claimed for the PRC Bankruptcy, O&Briasserts
that, at most, a reduction of $2,500 (less thafo}.% appropriate and points to one
paragraph in his Response to Debtor’'s ObjectioRrtmf of Claim as all that should be

attributed to his employment clai. That paragraph indicates that O'Brien ultimately

%4 DOB 35.
195 p|’s App. Ex. 42, Gregory Dep. 48.
1% d. at 34.

107 SeePAB 36.
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conceded that his employment-related claim in tR€ Bankruptcy was limited to one
year’s salary and benefits, a total of $570,550.

This argument is undermined, however, by the adamnsef O’'Brien’s counsel
Gregory that the $1.1 million allowed claim was ided through “back-and-forth
negotiation.*® | infer from this evidence that some portion lné hegotiations related to
the employment claim. | also note that O’Brientially sought approximately $2 million
in the PRC Bankruptcy based on his indemnificatizims™® Thus, his total claim was
in the range of $2.57 million of which $570,000jest over 22% was attributable to his
employment claim. Ultimately, O’'Brien accepted Bmillion for his PRC Bankruptcy
claims. The record does not indicate, however, howch of that amount was
attributable to the employment claim, but it coanlot have been more than $570,000 at
the most. As with the fees and expenses assoaomtadhis affirmative claims in the
PRC Arbitration, O’Brien has the burden of provihg amount of the fees related to the
PRC Bankruptcy that qualify for indemnification.afed on the evidence presented, and

especially the relative importance of the employmmefaim in relation to the

1% gSee id The paragraph states: “The balance of the Claltes to damages

incurred as a consequence of the formation of @iBsi employment and

Debtor’s wrongful deprivation of O’Brien’s stock tgn rights. O’Brien concedes
that these claims relate to the termination oféhwloyment relationship and are
subject to the cap under 11 U.S.C. § 502(b)(7),tand are limited to one year’s
salary and benefits, a total of $570,000.”

199 p|’s App. Ex. 42, Gregory Dep. at 53.
10 See idat 49-55.
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indemnification claim, | find that a reduction 00% in the amount of indemnification
O’Brien has claimed is in order. Accordingly, lretexercise of my informed discretion,
| order that the indemnification amount claimed fioe PRC Bankruptcy be reduced by
20% to account for the time and expense relatatidégursuit of O’Brien’s affirmative
claims.

F. O’Brien is Entitled to Prejudgment Interest on His
Indemnification Award

O’'Brien next claims and IAC concedésthat O'Brien is entitled to prejudgment
interest on the amount of indemnification awardedgduse in Delaware prejudgment
interest is awarded as a matter of rigfit. The primary issue in dispute is when such
interest starts to accrue. O’Brien contends tlbatelxpenses incurred before January
2003 interest should begin accruing on Januar@33, which is ten business days after
he first demanded advancement from PRC pursuatiietdndemnification Agreement,
and for expenses incurred thereafter on the daep were paid™® IAC argues that
interest should not begin to accrue until March2608, which is when O’Brien first
made a demand on IAC, as opposed to PRC.

According to IAC, prejudgment interest on § 145k does not begin to accrue

until the plaintiff has requested indemnificatiomda “the defendant has, without

11 SeePAB 45.

112 Moskowitz v. Mayor & Council of Wilp391 A.2d 209, 211 (Del. 1978).
13 PAB 45.

14 DOB 36.
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justification, refused to live up to its obligatido make payment:*> That is, two
separate conditions must be met: the plaintiff nmaste made a demand on the defendant
and the defendant must have unjustifiably refused pawm IAC’'s argument is,
effectively, that because O’Brien did not make dedhan it until March 6, 2008, it could
not have refused payment until that date, so pgenent interest cannot have accrued
before that time.

O’Brien emphasizes that the Merger Agreement pewithat IAC “shall, and
shall cause [PRC] to, expressly assume and honacaordance with their terms all
indemnity agreements;® including O’Brien’s. According to O’Brien, themfe, IAC
unjustifiably refused to indemnify his attorney€ek in January 2003 because it was
required to cause PRC to honor O’Brien’s Indemaiimn Agreement at that time.
O’Brien further contends that IAC cannot now hidghimd the corporate form because it
was fully aware of O'Brien’s request for indemnétmon in 2003 and, in fact, controlled
PRC'’s attempts to avoid its indemnification obligas.

| agree with O’Brien on this point. The Merger Agment obligated IAC to cause
PRC to honor its indemnification obligations to @&). When IAC caused PRC to

refuse to indemnify O'Brien and, in fact, to chalhe O’Brien’s right to indemnification

5 DOB 36 (quotingCitrin v. Int'l Airport Ctrs. LLC, 922 A.2d 1164, 1167 (Del. Ch.
2006)).

116 p|'s Ex. 4 § 5.8(c).
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through several levels and years of court procgsdinAC, in effect, unjustifiably
refused to live up to its obligation to pay O’Brigindemnification expenses.

The question still remains, however, whether a deméor indemnification
directed to a subsidiary may qualify as a demaraidnatya parent. IAC argues that “[i]n
seeking interest dating from whé&RC refused to make payment, O’'Brien ignores the
corporate form and conflates PRC with IAC basedAdD's status as the parent company
of PRC.™ | find, however, that the demand on PRC satiséieg requirement of a
demand on IAC in the specific circumstances of tase. While this Court does not
lightly ignore the corporate form, | consider ifpappriate here because of the contractual
obligations of IAC to cause PRC to meet its inddmoation obligations and the harm
O’Brien would suffer if | applied the law with mitebs literalismi*® Were O’Brien’s
claims here against PRC, instead of IAC, PRC gjeanduld owe him interest from
January 23, 2003, ten business days after it redear demand for advancement and
indemnification. The only reason O’Brien has neteaived this interest from PRC is
because five years after O’'Brien’s demand for indiécation, O’'Brien obtained a
judgment against it, and shortly thereafter, PR€&lffor Bankruptcy. During that five-
year period, IAC controlled PRC and caused it fage to indemnify O’Brien and lodge
a number of legal defenses against his claims ridemnification. |IAC and PRC

ultimately failed in their attempts to thwart thadaims. O’Brien’s success in proving

17 DRB 23.
118 geeCitrin, 922 A.2d at 1168.
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his entitlement to indemnification from PRC alsoul¢bhave entitled him to prejudgment
interest from the date of his demand on PRC, had R®& filed for bankruptcy. Because
IAC played an important role in delaying O’Briergbility to obtain the indemnification
to which he is entitled and prejudgment interestegally is awarded from the date of a
demand for indemnification, | deem it appropriatéhe exercise of my equitable powers
under the specific circumstances of this case &mtgO’Brien such interest from IAC
from the date of his demand on PRC to avoid ingestiAccordingly, | find that O'Brien

is entitled to prejudgment interest from January 2803 on the fees and expenses
incurred before that daté’

120 5 distinction must be drawn

As per the holdings oC€Citrin and Underbrink
between expenses incurred by the indemnitee befwleafter a demand is made. Both
these cases granted prejudgment interest on thensep incurred before demand from

the date demand was first made and on all lateeresgs from the date they were p&id.

| follow these cases here and hold that O’'Brierensitled to prejudgment interest on

119 |AC also complains that O’Brien “is trying to haiteboth ways” by claiming that

prejudgment interest is owed from January 23, 2608that its claim against IAC
did not accrue until April 17, 2008. DRB 24. Bugo not consider my holding
that interest is owed from January 2003 inconsistgtih my finding that O’Brien
did not unreasonably delay in bringing his clainaiagt IAC. Therefore, | reject
IAC’s suggestion that it has been treated ineqlyitéy either or both of the
Court’s rulings on laches and prejudgment interest.

120 Underbrink v. Warrior Energy Servs. Cor2008 WL 2262316, at *19 (Del. Ch.
May 30, 2008).

121 Citrin, 922 A.2d at 1168ynderbrink 2008 WL 2262316, at *109.
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expenses incurred before he made demand on PRC Jammary 23, 2003 and on
expenses incurred after he made demand from tleethiase expenses were pid.

| turn next to the question of how the amount cfjpigment interest to which
O’Brien is entitled should be calculated. At thdset, | note that O’'Brien is not entitled
to receive any prejudgment interest on the bulkhef fees he incurred after he made
demand on PRC in January of 2003 because thesevigesfully contingent. All fees
incurred by Kelley Drye on O’Brien’s behalf, foraxple, were contingent except for the
initial $20,000 fee O’Brien paid for the work KefleDrye did on O’Brien’s summary
judgment motion in the Florida Trial ActidR® Likewise, O’'Brien entered into an
arrangement with Hunt & Gross in January 2005 winerall of the fees he incurred
thereafter would be contingelff. That these fees are contingent means O’Brien does
owe them unless and until he ultimately succeedshis litigation. Consequently,
O’Brien has not yet had to expend his own monepay for such fees. To provide full
relief, a court often must make an allowance fa ttetention of the compensation

ultimately awarded by the court and “interest i®disas a basis for measuring that

122 O'Brien has provided a table listing the monthatif payments he made to his

attorneys after he made his demand for indemnifinabn PRC. SeePl.’s App.
Invoices Ex. I. This table should be used to dateupost-demand interest. | also
note that the percentage deductions | have audtbrizom the amount of
attorneys’ fees and expenses requested by O’Boetné PRC Arbitration and the
PRC Bankruptcy should be applied pro rata acrdssnag¢ periods involved for
the purpose of calculating interest.

123 Gregory Dep. 36-37.

124 See supranote 46.
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allowance.*® Here, O’Brien’s personal funds have not been ideta during the
pendency of this litigation with respect to his tingent fee obligations. Accordingly, he
Is entitled to prejudgment interest only on amouhés actually paid, and not on
contingent fees and expengés.

On the other hand, to the extent O’Brien has hags&his personal funds to cover
fee or expense obligations, he is entitled to glggoent interest running from the date he
actually paid such obligations. But such interestiue only on the base amount of fees
and expenses actually paid by O’Brien, and noherpremiums.

Finally, I hold that all prejudgment interest owau all fees and expenses owed to
all law firms, both pre- and post-demand, will acerat the legal rate as defined in
6 Del. C.§ 2301(a)*’ compounded quarterfy® O’Brien contends that because the Hunt
& Gross retainer agreement calls for a 1% finarterge on all late invoic€d? interest

should accrue on all fees owed to Hunt & Gross aita of 12% per yedr? In the

125 SeeMoskowitz 391 A.2d at 211.

126 n this regard, | hold that no interest is dueamy fees or expenses of Martin

Chioffi because by the time it entered its appeaganAC was advancing the
amounts charged at the firm’s base rate of $38Ghper.

127 6 Del. C. § 2301(a) defines the legal rate of interest &% ‘Bver the Federal
Reserve discount rate including any surcharge #iseofime from which interest is
due.”

128 gee Underbrink2008 WL 2262316, at *19.
129 PpI’s Ex. 33.

130 psB 21. | note that a 1% monthly finance chamjealy would yield a yearly

interest rate of 12.68%.
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absence of any evidence that O’Brien ever paid sutdte fee or that Hunt & Gross
routinely enforces those terms of its retainer agrents and charges their clients the
specific late feé®' however, | decline his request to apply a 12% ahinierest rate to
any portion of the fees he is owed.
G. The Parties Agree that IAC is Entitled to Set-Off

Finally, IAC has requested a set-off of any amouhtt O’Brien may recover
from PRC in the PRC Bankruptcy. IAC argues thaD'iBrien receives indemnification
from IAC, then he will have been fully compensated his claims; thus, if he were to
receive indemnification from IA@nd PRC, he will have recovered twice for the same
claims. Allowing a plaintiff to recover twice orhé same claim “would yield an
unwarranted windfall recovery® In his answering brief, O'Brien concedes this
point™** Thus, | hold that, if he recovers any money fiitv PRC Bankruptcy, O’Brien
must assign to IAC his right to that portion of fBRC Bankruptcy recovery attributable

to his indemnification claim®*

131 SeeMay 26, 2010 Tr. 51.

132 Segovia v. Equities First Hldgs., LLQ008 WL 2251218, at *20 (Del. Super.
May 30, 2008) (quotindgrineman v. Armstrong World Indus., In€80 F.2d 171,
218 (3d Cir. 1992)).

133 pPAB 35 n.30.

134 O'Brien and PRC entered into an agreement regguitia total amount owed by

PRC to O’Brien in bankruptcySeePl.’'s App. Ex. 31. Although O’Brien initially
filed a proof of claim in the amount of over $9 lioih, the agreement reduced the
amount owed to $1.1 millionld. at 5. The agreement did not identify how much
of that amount was attributable to O’Brien’s indefication claim, as opposed to
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[I. CONCLUSION

For the reasons set forth in this Memorandum Opiniidiold that: (1) O’Brien is
entitled to be indemnified for fees and expensesjuding contingency premiums
charged to Hunt & Gross, Martin Chioffi, and KellByye, except that the premium for
Kelley Drye shall be reduced from 100% to 50%:;t(f fees O’Brien receives related to
the PRC Arbitration and the PRC Bankruptcy shall rbduced by 10% and 20%,
respectively, of the amounts requested; (3) O’'Breeantitled to prejudgment interest as
set forth in Part F above; and (4) IAC is entittech set-off of any amounts O’Brien may
receive as a result of his indemnification clainaiagt PRC in the PRC Bankruptcy.

Counsel for O’Brien shall prepare a proposed fofpudgment or order reflecting
these rulings, submit it to opposing counsel fanoeent, and file the proposed judgment

or order within twenty days of the date of this Meandum Opinion.

his employment claim. As noteipranote 108, however, O’'Brien has admitted
that the maximum amount he could recover in bartksupn his employment-
related claims was $570,000. Therefore, unlessitttementation regarding any
payments to O’Brien based on the PRC Bankruptcicatd otherwise, any set-off
to which IAC is entitled will be in proportion tdé ratio between the amount
O’Brien claimed in the bankruptcy based on his mddication claim to the sum
of that number and $570,000.
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