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This matter involves a dispute between the patties Share Purchase Agreement
(“SPA”) as to whether issues related to the purehaslaim for reimbursement of costs
incurred in the environmental remediation of pusgthproperties is subject to resolution
by an environmental expert in accordance with miowis of the SPA and a related
escrow agreement. The case is currently beforeCingt on the seller’'s motion to
dismiss Count | of the complaint for lack of subjewtter jurisdiction, compel what they
categorize as arbitration, and stay further procgmsdon the remaining counts of the
complaint pending the outcome of the arbitratiomhat motion raises the threshold
guestion of whether the Court or the environmertglert should decide the various
issues raised in the complaint regarding the patenfeof the prescribed alternative
dispute resolution proceeding. In particular, fhechaser contends the procedure the
parties agreed to for resolving disputes relatedht® environmental costs does not
involve arbitration, and even if it does, the issaee of a substantive nature and, thus,
should be decided by the Court. The seller dissyend contends the environmental
expert or arbitrator should decide the issues lsr#uey are procedural in nature, and
even if they are not, the parties exhibited a chal unmistakable intent to have them
submitted to the arbitrator.

For the reasons stated in this Memorandum Opidigonclude that the issues in
dispute related to the subject environmental clapnssent questions of procedural
arbitrability that the arbitrator should decide.hefefore, | grant the seller's motion to
dismiss. As to the seller's motion to stay furtpeoceedings as to Counts Il and Il of

the complaint pending completion of the arbitratibdeny that motion because those



two claims involve different legal and factual issuthan Count | regarding the
environmental claims, and it is not clear that pexting first on Count | would result in
any significant savings in terms of the partiestie Court’s resources.

l. BACKGROUND
A. The Parties

Plaintiff, SRG Global, Inc. (“SRG"), formerly knowas Guardian Automotive
Inc., is a Delaware Corporation with its principglace of business in Michigan.
Defendant, Robert Family Holdings, Inc. (“RFH”), & Nevada Corporation with its
principal place of business in Missouiri.

B. Facts

Pursuant to a Share Purchase Agreement dated Apyil2008, SRG (then
Guardian Automotive) purchased all of the sharesSigigel-Robert, Inc. (“SRI”), a
manufacturer of automotive trim parts, from RFH &#75,000,000. At the time of
purchase, SRI's business included multiple manufad locations which had actual and
potential environmental liabilities. During the eduliligence process SRG hired an
environmental consulting firm whose investigatimmcluded there was groundwater and
soil contamination throughout one of the location$ortageville, Missouri, that would
require remediatiof. As a result of the known liabilities at Portadieyiand the potential

of liabilities at other locations, the parties aka that $169,000,000 would be paid at

! Am. Compl. Ex. A, SPA.
2 Am. Compl. 11 26-29.



closing, and $6,000,000 would be placed in escrompbssible post-closing claims by
SRG?® Prior to closing, the parties further decidedt tBRG would be responsible for
performing the remediation of the Portageville Ry, and that RFH would reimburse
SRG for its costs to the extent they exceeded $ibmi The amount of reimbursement,
however, was capped at the amount held in estrdfihe parties could not agree on the
amount of the remediation costs, the SPA provithedl &an Environmental Expert would
make the determination. The resolution processing to the Portageville Property is
outlined in Section 5 of the Escrow Agreem@rithe parties decided the costs associated
with the environmental cleanup of other locatiotsavould be reimbursed by RFH,
subject to the same escrow cap. Likewise, if thdigs were unable to agree on the
amount of these costs, an Environmental Expert avoodke the determination. The
process for determining these environmental caststated in Section 9.09(b) of the

SPA’

3 Id. 1 21. The total escrow amount is divided into tegparate accounts;
$2,000,000 was set aside as the “Environmentalolssé&mount,” and $4,000,000
as the “Indemnity Escrow Amount.” Pursuant to 8#A and Escrow Agreement,
environmental claims can be satisfied out of thdemnity Escrow Amount only
after the Environmental Escrow Amount has beenalegdl SeeSPA § 9.09(a);
Am. Compl. Ex. B, the Escrow Agreement, 8 5(e)(ii).

Unless otherwise noted, all terms in initial calsitare defined as indicated in the
SPA or the Escrow Agreement.

> Am. Compl. ] 47.
6 Id. T 47(e)-(g).
! Id. §47(d),(h).



The parties’ dispute as to Count I, which is theubof RFH’s motion to dismiss,
centers on the procedures for determining reimioese amount8,and on the issue of
whether the reimbursement amount is limited by nasce. Before the closing, SRG
obtained an environmental insurance policy from A&Rerican Insurance Co. (“ACE”)
that would insure future environmental contingescibut not known environmental
conditions’

1. The Relevant Agreements

The procedure for obtaining reimbursement for somike the disputed
Environmental Cost Claims is outlined in sectiod®of the SPA. Section 9.09(b) states
the procedure for reimbursement beginning withdakvery of an “Environmental Cost
Notice” by SRG. If SRG believes “in good faith thiahas identified or incurred any
Environmental Liabilities with respect to any rgabperty or improvements that are
owned or leased by the Company . . . (other thanRbrtageville Property), which
Environmental Liabilities are specifically excludé@m coverage by the terms of the
Environmental Policy . . .” then it must deliver itten notice to RFH’ The

Environmental Cost Notice must describe:

8 SRG refers in their answering brief to the envinemtal cost they seek, whether

incurred or expected, pursuant to the SPA or EscrAgreement, as
“Environmental Cost Claims.” Pl.’s Answering BfPAB”) 1. For the sake of
clarity, this Court uses the same nomenclature witis the reference to “PAB,” |
refer to Defendant’s opening and reply briefs a®® and DRB,” respectively.

9 Am. Compl. 11 66-72.
10 SPA §9.09(b).



the nature of such Environmental Liabilities and tourse of
action proposed to be taken by the Company or Rserhto
remediate or otherwise reasonably address, in reithee
under a risk based-corrective action process puotsisathe
applicable state voluntary clean-up program, such
Environmental Liabilities and providing a statemerftthe
amount of the out of pocket cost of such remedmatio
additional actions, actually incurred as of theedaft the
Environmental Cost Notice and an estimate of thewarof
the out of pocket cost of such remediation or aoialt
actions expected to be incurred after such Hate.

If RFH disagrees with the SRG’s notice, it can w&lj within twenty business

days, a written objection, identified as an “Enwineental Cost Objection:® Within ten

business days of SRG’s receipt of the objectioe, plarties are to meet and “shall

negotiate in good faith in an attempt to resolve tfferences set forth in the

Environmental Cost Objectiort® Finally, if no resolution is reached within twgnt

business days of the first meeting, “the partiesllskubmit all unresolved issues to a

qualified senior environmental specialist at ERKe(tEnvironmental Expeit”'* The

SPA authorizes the Environmental Expert (“Experttd resolve such issues,” and

provides that his decision “shall be final and ligdon the parties™® The Expert is to

11

12

13

14

15

SPA § 9.09(b).
Id. The SPA does not specify what must be containekii$ objection.
Id.

Id. “ERM” is identified in the Escrow Agreement asvitonmental Resources
Management. Escrow Agreement § 1.

SPA § 9.09(b).



determine “the amount of out of pocket costs ohswmediation or additional action¥.”
The amount determined by the Expert or agreed Uyyothe parties constitutes Agreed
Environmental Cost¥.

The procedure for obtaining reimbursement for coassociated with the
Portageville location are outlined in Section Sfe)he Escrow Agreement. Although the
overall process is similar to that outlined in 8®of the SPA, there are a couple of key
differences. Section 5(e)(i) begins with the dedywof a “Portageville Claim Notice,”
once SRG has “incurred or reasonably expect[sh¢ari Portageville Remediation Costs
or other Agreed Environmental Costs in an aggregateunt of at least Two Million
Dollars ($2,000,000)* “Portageville Remediation Costs” are defined ast‘of-pocket
costs incurred or reasonably expected to be indubse Purchaser or the Company in

undertaking and completing the Portageville Rentemid®® Unlike the definition of

16 Id.

1 Id. The SPA defines Agreed Environmental Costs amvilBnmental Liabilities

incurred or reasonably estimated to be incurrethbyCompany or Purchaser with
respect to real property or improvements ownecased by the Company or any
Included Subsidiary as of the Closing Date, wiigtvironmental Liabilities are
(a) specifically excluded from coverage by the ®whthe Environmental Policy,
(b) identified to Seller by the Company or Purchasean Environmental Cost
Notice delivered to Seller on or prior to the fiestniversary of the Closing Date,
and (c) in an amount that is agreed to by the Coymnd Seller (including
through the dispute resolution procedure describe®ection 9.09(b))] SPA

§ 1.01.

18 Escrow Agreement § 5(e)(i).

19 Id. § 1.



Agreed Environmental Costs in the SPA, this dabnitdoes not mention insurance
coverage.

Similar to the SPA, the Escrow Agreement gives Rfaldnty business days to
object to a Portageville Claim Notice by deliverimm “Objection Notice?®* The
Objection Notice is defined as a:

written statement signed by an authorized offickiSeller
objecting to the payment by the Escrow Agent of any
Purchaser Claim Amount set forth in a PurchasetiiCate
or any amount set forth in a Portageville Claimibm@and, in

each case, setting forth in reasonable detail th&isbfor
Seller’s objectiorf!

Upon delivery of an Objection Notice, the partiegsvé ten business days to begin
“negotiat[ing] in good faith in an attempt to resolithe matters set forth in the Objection

Notice."?

If no agreement is reached within twenty busindags, “all unresolved
issues” are to be submitted to the Expert, whas&ed with resolving such issues, and
the Expert’s decision is “final and binding on therties.”®> The Expert’'s decision is to
be delivered in writing and to specify “the amowftPortageville Remediation Costs

described in the applicable Portageville Claim Bitior which Purchaser is entitled to

reimbursement under Section 9.09 of the Purchaseehgent.®*

20 1d. § 5(e)(iii).
L 1d. 8 1.

22 1d. 8 5(e)(iv).
2.

2.



2. Post-Closing Actions of the Parties

As expected, SRG determined that costs have beewijllobe incurred at the
Portageville location, as well as sites in Ripl&égnnessee ($953,885), and Farmington,
Missouri ($8,250). On March 31, 2009, SRG sent RiFHEnvironmental Cost Notice
outlining its costs, both incurred and expected, tla@ Farmington, Ripley, and
Portageville sites, totaling $10,932,982. The overwhelming majority of this total,
$9,970,000, was for the Portageville remediaffon. RFH responded with an
Environmental Cost Objection on April 25, 208%eflecting their disagreement with
SRG’s “claim of out of pocket costs of the remediatand the additional proposed
actions” as well as “the course of action propased.” In relation to the Portageville
costs, RFH stated, “Seller disagrees with and ¢bjec Purchaser’s cost claims (both
with respect to costs incurred to date and estidnatsts to be incurred) as well as the
proposed remediation for the Portageville Rementiati® SRG sent its Portageville

Claim Notice to the escrow agent on April 29, 200®,which RFH responded on

25 Am. Compl. Ex. K. SRG also sent RFH IndemnifioatNotices on March 31 and

April 29, 2009, which have some relevance to Couhtand Il of SRG’s
Amended Complaint. Am Comp. 1 90. RFH’s motiordismiss relates solely to
Count I, which deals with the environmental reindament issues. Consequently,
| will not recite the facts relevant to the indefioation dispute, but note that it
involves issues that do not overlap with the isguesented by Count I.

2 Am. Compl. 1 88.
27 1d. Ex. O.

2 Am. Compl. 1 94.
2 .



March 22, 2009 with an Objection Notit®.This notice stated RFH’s disagreement with
SRG’s “claim of out of pocket costs of the remediatand the additional proposed
actions,” as well as the course of action propdseSRG*

After the parties attempted unsuccessfully to resdheir differences, SRG
submitted its claim to the ERM on July 22, 2069.0n February 19, 2010, RFH
submitted a letter to the Expert, identifying whthey perceived as some of the
unresolved issues. These included whether thes ¢dosbe determined by the Expert
should take into account insurance coverage, whétieeExpert needed to communicate
with regulatory authorities in determining the apsthether there needed to be additional
testing to determine these costs, whether someofiiaterials at the Portageville site are
hazardous and, thus, must be removed, and whetR&’sSestimated costs were
reasonable or excessive.

The parties continued to disagree about the scopenature of the Expert's
decision-making process and this litigation regllte

C. Procedural History

SRG filed its initial Complaint on March 5, 2010nda sought expedited

proceedings and preliminary injunctive relief. SR@hdrew those requests based on an

% Am. Compl. Ex. S.
.

% Am. Compl.  111.
3 SeeAm. Comp. Ex. X



agreement between the parties, and later filedrmaerled Complaint on April 20, 2010.
The Amended Complaint has three counts. Countkssa declaratory judgment and
injunctive relief as to the Environmental Cost @lai More specifically, in Count I,
SRG seeks to enjoin RFH from submitting any addaloissues to the Expert and a
declaration that insurance shall not be considérgedhe Expert and that the Expert
should proceed with its cost determination purstarhe agreements, without accepting
any additional submissiors. Counts Il and Ill seek declaratory relief as &rtain
indemnification claims unrelated to the Environnan€ost Claims that arose under
separate provisions of the agreements.

RFH has moved to dismiss Count 1 for lack of subjeatter jurisdiction. RFH
further seeks to compel arbitration of the issuesgnted by Count | and to stay further
proceedings relating to the indemnification claim€ount Il and Il until the arbitration
Is resolved. The parties have briefed and arglhed motion. This Memorandum
Opinion reflects my rulings on it.

D. Parties’ Contentions

SRG first contends that the environmental resatupoocedure described in the
relevant agreements, which calls for such issuebetaesolved by an environmental
expert, does not constitute arbitration. Altewally, if the procedure is found to
constitute arbitration, SRG argues that all of tesues presented in Count | are

substantive in nature and, thus, should be dedigethis Court. Those issues involve

*  Am. Comp. 1 147.

10



SRG’s assertions that: 1) RFH’s objections werada@guate and should not be
considered by the Expert; 2) the Expert is to mtkdecision solely based on the parties’
submissions, not any extrinsic evidence the Expathers; and 3) the Expert cannot
consider insurance coverage when determining this @ cleanups. RFH asserts that all
of these issues are procedural in nature and, thust be submitted to the arbitrator and
not this Court for decision. Furthermore, RFH emudls that even if the issues as to
Count | raise questions of substantive arbitrahilibe parties clearly and unmistakably
agreed to arbitrate such questions.

As to RFH’s motion to stay Counts Il and Il penglicompletion of the
arbitration, RFH asserts that a stay is appropbatause going forward with Counts Il
and Ill at this time could prove wasteful and uressary. According to RFH, the $6
million in escrow represents the sole source foy eecovery by SRG and would be
exhausted by any award by the Environmental Exipeexcess of that amount. SRG
opposes a stay, arguing that the nonenvironmentgnhnity Claims do not involve the
same factual and legal bases as the Environmentdl@aims. Furthermore, there is no
guarantee that the Environmental Cost Claims wall decided before the Indemnity
Claims, and a stay could create a substantialthak SRG will be deprived of prompt
resolution of its claims.

. ANALYSIS
A. Standard

In considering a motion to dismiss for lack of sdbj matter jurisdiction, this

Court must address “the nature of the wrong allegetithe remedy sought to determine

11



whether a legal, as opposed to an equitable reniedyailable and adequate.”“If a
claim is arbitrable, i.e., properly committed tdignation, this Court lacks subject matter
jurisdiction because arbitration provides an adegjlemal remedy* While Delaware’s
public policy strongly favors arbitration, arbiti@t is consensudl. Accordingly, if the
parties agreed to submit the claims at issue tiration, | must dismiss Count | of the
Complaint for lack of subject matter jurisdictith.

B. Is the Referral of Disputes to an Environmental Exprt Arbitration?

First, | address SRG’s half-hearted contention thHa dispute resolution
procedure before the Expert does not constitutigration. They assert that the absence
of the word *“arbitration” in the relevant provisenof the SPA and the Escrow
Agreements indicates that these sophisticatedesagiid not intend for the proceeding to
be the equivalent of arbitratidi. Rather, SRG characterizes the process as anasidit

analog providing for the Expert to resolve disput&imbursement amounts as an

35 Carder v. Carl M. Freeman Cmtys. L2009 WL 106510, at *3 (Del. Ch. Jan. 5,
2009) (citingIMO Indus., Inc. v. Sierra Int’'l, Inc.2001 WL 1192201, at *2 (Del.
Ch. Oct. 1, 2001)).

% Carder,2009 WL 106510, at*3.

.

% See Brown v. T-Ink, LLQR007 WL 4302594, at *10 (Del. Ch. Dec. 4, 2007).
¥ PAB 28-29.

12



“expert” based solely on the limited record presdnwith SRG’s claims notices and
RFH'’s objections?

SRG itself, however, undermined this argument ieirthearlier filings by
classifying the dispute resolution process hereartration’ Moreover, SRG has
conceded that it does not make a “material diffeeénvhether the resolution process is
found to be arbitratiof?

Having considered the parties’ respective argumeéntsnclude that the dispute
resolution procedure outlined in the agreements dmstitute arbitration. Indeed, a
recent decision irAvnet, Inc. v. H..G. Source, Increated a similar procedure as
arbitration®®  Avnet involved a merger agreement which outlined a piooe for
determining disputes relating to post-closing apents of the overall consideration
paid in the merger. Without mentioning the wordbfitation,” the merger agreement
created a detailed four-step process for resohdngh disputes, culminating in the
submission of unresolved issues to an accountamesolution:* Similarly, in this case,

the fact that the decision maker is referred tara%xpert,” rather than an “arbitrator” is

40 PAB 28.

1 SeePl.’s Mot. for Expedited Proceedings 66 (“Instliase, Section 9.09(b) is
plainly a narrow arbitration clause.”).

“  PAB2-3n3.
43 Avnet, Inc. v. H.I.G. Source, In2010 WL 3787581 (Del. Ch. Sept. 29, 2010).

4 |d. at *2. See also Nash v. Dayton Superior Coff28 A.2d 59, 60 (Del. Ch.
1998) (contractual procedure that called for unikegbissues to be submitted to
an accounting firm for “review and resolution” aym#d as an arbitration).

13



not dispositivé”> Rather, because the resolution procedure cotestitarbitration, the

dispute centers on whether the matters at issuddhe decided in the first instance by

the Court or the Expert.

C. Procedural Versus Substantive Arbitrability

To succeed on its motion to dismiss for lack ofjsatomatter jurisdiction, RFH

must show that the issues raised in the underlgisgute with SRG are to be decided by

an arbitrator, in this case the Expert. In degdivhether a claim should be decided by

an arbitrator as opposed to a court, Delaware sdatus on whether the questions

presented involve “procedural” versus “substantiaditrability *°

45

46

See McDonnell Douglas Fin. Corp. v. Pennsylvaniav®o& Light Co, 858 F.2d

825, 830-31 (2d Cir. 1998) (“[W]hat is important ikat the parties clearly
intended to submit some disputes to their chosstrument for the definitive
settlement of certain grievances under the Agreémen. .”) (alteration and
internal quotation marks omitted) (omission in tmiginal).

See James & Jackson, LLC v. Willie GdriC, 906 A.2d 76, 79 (Del. 2006). A
potential threshold issue is whether the Federhltiation Act (“FAA”), 9 U.S.C.

8 1 et seq, or the Delaware Uniform Arbitration Act (“DUAA?)10 Del. C.
88 5701-5703, governs this dispute. Generallye “tRAA governs arbitral
agreements made between parties in interstate corarhdut this presumption
may be overcome “where the parties unequivocaliyalestrate intent to displace
the federal standard with some other rulééfkowitz v. HWF Hldgs., LLQ009
WL 3806299, at *4 (Del. Ch. Nov. 13, 2009). Thé&eo dispute that the SPA
involves interstate commerce. Therefore, in theeabe of any language in the
SPA stating the arbitration should occur and beeguad by the DUAA, or any
dealings of the parties implying as much, it appehis matter would be governed
by the FAA. Neither party argues strongly otheewid~urthermore, in this case,
the application of the either federal or Delawaaw llikely would produce the
same outcome because “Delaware arbitration lawonsirfederal law.” Willie
Gary, LLC 906 A.2d at 79.

14



Although the distinction is often “fine"’

this Court has attempted to flesh out the
differences between procedural and substantivesssior example, idulian v. Julian |
used as an example an agreement providing thatler to arbitrate, a party must provide

notice to the other party of its intent to arbiratithin thirty days”

In that situation, the
adequacy of notice would present a procedural guesbecause whether a condition
precedent to arbitration has been met, is a proeé@sue’® Thus, issues such as “time
limits, notice, laches and estoppel” have been dotm be procedural Likewise,
allegations of waiver, delay, and similar defenearbitrability also have been held to
be procedural’

Substantive arbitrability is more complicaf®d. Such issues are “gateway
guestions” that deal with the applicability of drhtion clauses, and include both

determining the scope of an arbitration provisemwell as the broader issues of whether

the contract or the arbitration clause is valideaforceablé® The basic question that

47 Milton Invs., LLC v. Lockwood Bros., I, LL.2010 WL 2836404, at *5 (Del. Ch.
July 20, 2010).

4 Julian v. Julian 2009 WL 2937121, at * 4 (Del. Ch. Sept. 9, 2009).

49 RBC Capital Mkts. Corp. v. Thomas Weisel P’rs, |LRP010 WL 681669, at *7
(Del. Ch. Feb. 25, 2010) (citingowsam v. Dean Witter Reynoldsc., 537 U.S.
79, 84 (2002)).

*°  Brownv. T-InkLLC, 2007 WL 4302594, at *12 (Del. Ch. Dec. 4, 2007).
>L Avnet 2010 WL 3787581, at *4.

2 Carder, 2009 WL 3806299, at *3.

> Willie Gary, 906 A.2d at 79.

15



must be answered is “whether the parties decidatiancontract to submit a particular
dispute to arbitration®

Procedural arbitrability issues are for the arhitrao decide® In contrast, a
presumption exists that substantive issues wildeéeided by the court, absent evidence
that the parties clearly and unmistakably intendé@rwise.®® Thus, if RFH succeeds
in showing that all of the issues raised in Couatrd procedural, those issues will be
directed to the Expert for decision, and | will gréhe motion to dismiss.

D. Are the Issues in This Case Procedural or Substang?
1. The adequacy of RFH'’s objections

The first issue is whether or not RFH’s objectiotmsSRG’s notices are adequate
and, if not, whether the Expert can consider thealla RFH asserts that the adequacy of
their objections is indistinguishable from the ssf whether notice is sufficient or any
other condition precedent to arbitration has beisfied®’ Similarly, they contend that
SRG’s challenges to RFH'’s objections also couldibeved as arguing that RFH waived

the right to present its ca3e. To the extent SRG asserts that RFH’s objectiaes a

>4 Id.

> SeeWillie Gary, 906 A.2d at 79see alsoT-Ink, 2007 WL 4302594, at *10
(“questions of procedural arbitrability are presuingldy for the arbitrator, and not
the court, to decide.”).

> Avnet 2010 WL 3787581, at * 4 (internal quotation maoksitted).
>’ DOB21.
% .

16



inadequate, that is a procedural matter for thétratbr to decide’ Whether SRG's
position is characterized as claiming RFH waivedright to raise such objections or
failed to satisfy a condition precedent, the resilthe same: the issue is proceddftal.
SRG argues that the agreements do not suggesththgiarties intended the Expert to
decide whether RFH waived an isSteAs noted, the resolution provisions in this case
are substantially narrow. The relevant agreemembsyever, identify the objection
notices as an important step within the contemgldispute resolution procedure. SRG
avers that RFH’s objections are inadequate and BiB&yrees; thus, that constitutes an
“unresolved issue” that should be presented tdtmert. The same reasoning applies to
a claim that RFH waived an issue by failing to cmpith a term of the arbitration
clause, which is procedurX.

2. What the expert can look at in making his determinéion

| find that whether the Expert must make his decidiased solely on the claim
and objection notice, without taking into accoumty aextrinsic evidence, also is a

procedural issue.

>9 T-Ink, LLC, 2007 WL 4302594, at *12 (whether a letter prodidelequate notice
determined to be a procedural issue).

60 See Willie Gary906 A.2d at 79 (waiver and satisfaction of condisigrecedent

are examples of procedural issues).
. PAB 39-40.

2 See Carder2009 WL 106510, at *3 (“Questions of procedurdiimability deal
with whether the parties have complied with theneof the arbitration clause.”).

17



According to RFH, deciding what the neutral Expeah look at in making his
decision is solely procedural, and hence shouldld@ded by the Expert. Yet, SRG
contends that the SPA substantively limits what Ex@ert can consider in making his
determination to SRG's notice and RFH’s subseqoéjection®® SRG further argues
this limitation is substantive, essentially equatiit with defining an arbitration
provision’s scope.

SRG confuses the issue in this instance. It cyrasserts that “if claims are not
subject to arbitration, then the arbitrator canoonsider evidence or arguments in
support of those claim$® Disputes about the cost of environmental cleannpwever,
are subject to arbitration. Both the SPA and treer&wv Agreement provide that
unresolved issues relating to the costs of actuglotential cleanups go to the Expert.
The Expert then must decide the costs of such gfean In the absence of a clear
indication to the contrary, how the Expert choasego about deciding a dispute and the
information he considers is something within hiscdetion. This is essentially a question
that grows out of the existing dispute over Envmamtal Cost Claims and, thus, is for

the arbitrator to decid®. SRG does not argue that the resolution by exwertision is

63 PAB 40.
64 Id. at 41.

65 SeeHowsam v. Dean Witter Reynojdec., 537 U.S. 79, 84 (2002) (“procedural
guestions which grow out of the dispute and bearitsrfinal disposition are
presumptively not for the judge, but for the adtibr, to decide.”).

18



invalid or unenforceable, which would be a substenissue®® but rather asks this Court
to tell the Expert what to do, which the Court geig does not db’
The recent decision iAveta Inc. v. Beng8iis instructive in this regard. That

case involved a similar dispute resolution procesgeta was responsible for preparing a
Preliminary Closing Date Balance Sheet “in goothfai® The opposing party then had
twenty days to object, and, if it did, the partwesre to try to work out the objections. If
no agreement was reached, the parties would sutaflitunresolved matters” to
“Reviewing Accountants,” later determined to be $r& Young (“E&Y”"), for a final
and binding resolution of “all matters in dispuf&.”In ruling upon a dispute as to what
information E & Y could consider, Vice Chancelloadter stated:

what information E & Y can consider . . . falls sgely

within E & Y’s authority as arbitrator. E & Y haliscretion

as arbitrator to determine what information it vednsider in
resolving the Shareholder Representative’s objestio the

% See Julian2009 WL 2937121, at *4 (stating substantive aability includes the
broader issue of whether a clause is valid andrea&ble). In fact, SRG initiated
the ERM process. Am. Compl. § 111. FurthermoRGSs asking this Court to
order the ERM process to proceed, but only in thetdd form they seek.See
Am. Compl. 1 147(e).

o7 See PPF Safeguard, LLC v. BCR Safeguard Hldg., PIDCO WL 2977392, at *7
n.64 (Del. Ch. July 29, 2010) (maintenance of dibsy aspects of claims not
strictly within the arbitration clause would riskritangling” the court in matters
properly before the arbitrator).

® 2010 WL 761203 (Del. Ch. Mar. 1, 2010).
®  Avetg 2010 WL 761203, at *1.
70 Id. at *1-2.

19



Preliminary Closing Date Balance Sheet. | will mdtude on
the arbitral process by ruling on this questibn

In this case, the relevant agreements provide tkgelE shall make a final
determination of what the appropriate costs arecidiing what he needs to arrive at his
ultimate determination will not enmesh the Experteciding the scope of the arbitration
clause. Rather, the question of what informatloa Expert may consider is procedural.
Thus, disputes over what the Expert can consideresolving issues and ultimately
arriving at a determination of “the amount of out pmcket costs of [any disputed]
remediation or additional actiori§’are for the Expert to decide, not this Court.

This conclusion also comports with the holding Ntehiel v. Solo Cup CGB
Under the merger agreement Mehiel a neutral auditor was designated to act as an
arbitrator to resolve disputes over a working apistimate. The arbitrator's defined
role was to “determine, based solely on presemtatlny Parent and the Stockholders’
Representative, and not by independent review, ombge items still in dispute™
Noting that the underlying dispute giving rise toetaction before him involved a
determination of the cost of capital, Chancellomafdier held that the parties expressed
an unequivocal intent to arbitrate that type ofpdte. Accordingly, the Court held that

“the parties’ contentions concerning discovery Jdwdt raise questions of ‘substantive

n Id. at *3.
2 SPA §9.09(b).
8 2005 WL 1252348 (Del. Ch. May 13, 2005).

" 1d. at *5 (internal quotation marks omitted).
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arbitrability.” Thus, the scope of the arbitratorsithority to compel discovery is a
procedural question and one that must be addrésstd arbitrator . . "™

Here, the underlying dispute involves a determaratf the amount of money
properly attributable to SRG’s Environmental Codai@s. The language of the
agreements shows the parties unequivocally agcegalimit the resolution of unresolved
Issues relating to an Environmental Cost of SR@h@h RFH objected to the Expert.

SRG’s argument that the plain language of the agee¢s limits the authority of
the Expert as to how to decide such issues is atupsive. The SPA and Escrow
Agreement contain no limiting language, such deusid inMehiel where the agreement
stated the arbitrator would determine “basetelyon presentations by [the partieahd
not by independent reviewnly those items still in disputé® Thus, whether the Expert
should accept additional submissions by the pairtieslation to the costs of the cleanup,
and what he does with them, is for the Expert madke

3. Who decides whether the Expert can look at insurarecoverage in
determining out of pocket costs

Similarly, whether the Expert can consider the scopinsurance coverage is an
issue for him to decide, not this Court. Once agtie role of the Court at this juncture
is to decide, “who decides” whether the Experthis instance may consider insurance.

RFH describes this issue as one of proceduralrabity to be decided by the Expert.

S Id. at *6.

®1d. at *5 (emphasis added) (internal quotation markited).
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SRG counters with several arguments as to why ams@ cannot be looked at by the
Expert. In fact, much of SRG’s briefing and argmtneenters on the distinction between
two different procedures prescribed in the relevamgteements for resolving disputes
relating to Portageville, on the one hand, andather properties, on the other. For this
reason, | begin by recapping those procedures.

For properties other than Portageville, SectioD@) of the SPA specifies the
applicable procedure. That section states th&RiG “believes in good faith that it has
identified or incurred any Environmental Liabilgievith respect to any real property . . .
(other than the Portageville Property), which Eonmental Liabilities are specifically
excluded from coverage by the terms of the Enviremtal Policy,” then SRG can deliver
an Environmental Cost Notice to trigger the reinsement proces$. The culmination
of this process is a determination of the amounbuif of pocket costs of remediation,
which the SPA calls “Agreed Environmental Costs.”

Section 5(e) of the Escrow Agreement, titled “Reimdement for Portageville
Remediation Costs,” describes the procedure relatedPortageville. Under this
procedure, when SRG has “incurred or reasonablyeaspto incur Portageville
Remediation Costs or other Agreed Environmentalt<Cos an aggregate amount of at

least Two Million Dollars,” SRG can deliver a Pagtwille Claim Notice to begin the

T SPA § 9.09(b). The SPA defines “Environmentali®®lin Section 4.01(d),
which provides that prior to closing, SRI, the Imess SRG was purchasing, “shall
have obtained a pollution legal liability policy twirespect to the real property
owned or leased by the Company,” on terms “readgradzeptable to Purchaser
and Seller.”
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reimbursement proce$s. Portageville Remediation Costs are defined as-6dypocket
costs incurred or reasonably expected to be indubye [SRG] in undertaking and
completing the Portageville Remediation.” SRG eagires that this definition differs
from the language in Section 9.09(b) and the dafimiof Agreed Environmental Costs in
the SPA in that it does not require that the clairoests be “specifically excluded from
coverage by the terms of the Environmental Policy.”

SRG contends that this distinction makes any rafergo insurance in Section
9.09(b) irrelevant to the Portageville claims. tharmore, SRG argues that the absence
of any reference to insurance in Section 5(e) ef Hscrow Agreement precludes the
Expert from considering insurance in determiningt&geville Remediation Costs. SRG
also asserts that Section 8.13 of the SPA, whidmeke the Portageville Remediation,
does not reference insurance and, therefore, futpports drawing a distinction
between costs related to Portageville and Agreedr&mmental Costs’

In response, RFH contends that the Portagevilledition procedure outlined in

Section 5(e) of the Escrow Agreement is closelgrielated with Section 9.09(b) of the

8 Escrow Agreement 8§ 5(e).

7 Section 8.13 states that after closing, “the Campshall remediate any release

(and/or presence) of any Hazardous Materials atPiitageville Property” and
replace or repair “sources or other conditions”tba property that caused or
contributed to the release of Hazardous Materidisfurther states that “[t]he

remediation, repair and replacement describedignSaction 9.09(bis referred to

herein, collectively as the ‘Portageville Remedat{].” SPA § 8.13(b), but SRG

attempts to avoid that reference to Section 9.0%()characterizing it as a
scrivener’s error. RFH contests that allegatiod &RG offered no evidence
beyond the relevant agreements to support it.
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SPA. Section 5(e)(iv), for example, states thatEpert’'s written decision must specify
“the amount of Portageville Remediation Costs .for.which Purchaser is entitled to
reimbursement under Section 9.09 of the Purchaseehgent.” In addition, RFH argues
that, even if the first reference to Section 9:9%ection 8.13 regarding the definition of
Portageville Remediation was a scrivener’s erresrSRG alleges, a second reference in
Section 8.13 states that SRG shall be reimbursed) the escrow account, for its “out-
of-pocket costs incurred or reasonably expecteldetancurred in connection with the
Portageville Remediation in accordance with Sec8d®9"®® Thus, even though the
statement of the procedure for determining thescoétPortageville Remediation under
Section 5(e) of the Escrow Agreement does not eXiglireference insurance, RFH
contends that considerations of insurance are ricakly intertwined with the Expert
decision-making process as outlined in Section(®))9hich does reference insurance.
As to whether insurance may be considered in détargy Portageville
Remediation Costs, | conclude that RFH has showat tmder one reasonable
interpretation of the SPA and the Escrow Agreeméntan be. At the summary
judgment stage of this proceeding, | find that SRGntrary interpretation also may be
reasonable. Thus, the agreements may be ambiguoukis point. The ambiguity,
however, goes to what the nature of the relief gllon SRG’s Portageville Remediation
Claim. If it were clear from the agreements onirtliace that the Expert could not

consider insurance, SRG arguably would be faceld th# harm of arbitrating something

8 SPA §8.13(b).
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it did not intend to in the sense that the insueaissue would be outside the scope of the
arbitration provision. It is not clear, howevenat the agreements preclude the Expert
from considering insurance for a number of reasomsrst, the Expert, even if the
Portageville resolution process is separate artthdigrom that for the other properties,
still is to resolve the issues related to the raatemh claims and objections of the parties.
As a practical matter, SRG claiming it will incuout-of-pocket” costs of a certain
amount, and RFH objecting because they believe &Rt “out-of-pocket” because
insurance will reimburse certain of those costesents an unresolved issue. Second, in
both procedures the Expert has the ultimate authtridetermine the amount of “out-of-
pocket” costs. This reference to “out-of-pockestsdin both sets of procedures suggests
the parties did not intend to preclude the Expemnflooking at insurance in making his
ultimate determination of costs. Therefore, onasomable interpretation of the term
“out-of-pocket” is that it contemplates the consit®n of insurancé!

SRG insists that the parties are sophisticatedveould have included language
explicitly stating the Expert would determine irsuice costs, if they intended it to be

within the procedure. Instead, they chose a résoldrom a body acting as an “expert

81 Section 5(e)(i) of the Escrow Agreement states 3G can deliver a Portageville

Claim Notice once it has incurred or reasonablyeetp to incur “Portageville
Remediation Costs or other Agreed Environmentalt$CbsA reasonable reading
of this language, even if it may not be the onlasanable reading, is that
Portageville Remediation Costs are a type of Agré&swironmental Costs.
Because Agreed Environmental Costs are definedssto axclude insurance
coverage, this further supports allowing the Expedecide to what extent, if any,
insurance may be considered in determining Portbig&emediation Costs.
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and not as an arbitrator” to make a limited detaation about cost€. As previously
noted, however, the plain language in the SPA amdimit the Expert’s authority in
that regard. This language is unlike thatOmniTech Corp. v. MPC Solutions Sales,
LLC,2® which SRG cites as supporting its position.OmniTechthe United States Court
of Appeals for the Seventh Circuit stressed that dajreement at issue stated that the
decision-maker would “act as anpert and not as an arbitratband held that meant the
expert would “resolve the dispute as accountants do .** The SPA contains no
comparable language, and if SRG and RFH intendecEipert to be so limited, they
easily could have said so in the agreements.

SRG also seems to contend that under the relegaatments their good faith
belief alone as to whether there should be a $dopinsurance is dispositive, and RFH
may not raise an objection based on insurancesiin Environmental Cost Objectiofis.

In other words, SRG interprets the procedure estadd by the agreements as allowing
RFH to object only to the amount of costs or SR@®posed course of remediation, but

not to SRG's insurance determinatfn. Yet, casting the issue that way makes it

%2 PAB 35.

8 432 F.3d 797 (7 Cir. 2005).
8 1d. at 799 (emphasis added).
% SeePAB 34-35.

%  PAB3.

26



analogous to whether RFH is complying with the ®iwhthe arbitration clause, which,
as noted above, is a procedural issue.

Regardless of how the issue is characterized, W \tlee issue of insurance as
inextricably intertwined with the resolution of tiesue of costs. | agree with RFH that
the issue about insurance is “part and parcel efaitcome-related arbitration process
itself” and has “nothing to do with whether therdl e an arbitration and everything to
do with the result®” It is a not a new dispute or a new claim. laisissue within a
claim that is properly before an arbitrator. SR@ &FH’s disagreement about whether
insurance should be considered by the Expert growtsof the dispute between the
parties and bears directly on the final dispositainthe Expert as to what the out of
pocket costs are. Courts long have held that ssties are procedural and should be
decided by the arbitrat6f. As notedsupra Part 11.D.2, this Court will not tell the
arbitrator what it can and cannot look at in regard claim that is properly before him.

Because | find that all of the issues raised in r@ou of SRG’s Amended
Complaint are procedural and should be decidedhbyEixpert, | grant RFH’s motion to

dismiss Count | for lack of subject matter jurigitin ®°

8  DRB12.
8 See John Wiley & Sons, Inc. v. Livingst8ii6 U.S. 543, 557 (1964).

8 Because | find the issues raised in Count | of Aneended Complaint involve

guestions of procedural, as opposed to substaratieérability, | need not address
RFH’s alternative argument that, even if thoseasswere substantive in nature,
the parties clearly and unmistakably agreed tdratiei such questions.
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E. Motion to Stay

RFH also seeks to stay the remainder of the clain®RG’s Amended Complaint
until the arbitration has concluded. This Courssesses the inherent power to manage
its own docket, including issuing a stay pending tasolution of an arbitration on the
basis of comity, efficiency, or common sefi$eWhen considering a stay of claims that
are not subject to arbitration, courts look to pineclusive effects of a pending arbitration
elsewhere on the action before the court and vexsay as well as the burden that
litigating two related actions in two different éowould imposé*

RFH asserts that Counts Il and 11l will be rendenedot if the arbitrator awards
SRG an amount that exceeds the maximum amountciowes Anticipating that the
disposition of the indemnification claims in Coufitand Il will come down to a “battle
of experts,” RFH predicts very expensive litigatitthrat, depending on the arbitrator’s
award, ultimately may prove unnecess&rySRG dismisses this argument as entirely
speculative, and points out that these sophisticaéeties entered into an agreement that
clearly contemplates any environmental and indeicatibn that disputes might proceed

on parallel tracks. | agree with SRG.

% See Salzman v. Canaan Capital P'rs, |..P996 WL 422341, at *5 (Del. Ch.
July 23, 1996) (citingsen. Foods Corp. v. Cyro-Maid Inc198 A.2d 681 (Del.
1964); Phillips Petroleum Co. v. ARCO Alaska, Int983 WL 20283, at *2 (Del.
Ch. Aug. 3, 1983) (granting stay in favor of pemgiarbitration based on
“‘common sense”)).

1 Salzman1996 WL 422341, at *4-5.
92 Tr. 22-23.
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As a legal matter, the claims involved in Countsahd Il involve entirely
different legal and factual issu&s.The only relation these indemnification claimséa
to the issues presented in Count | is that, if essful on these claims, SRG will have to
seek payment from the same finite escrow accouats fvhich the Environmental Cost
Claims are to be paid. A determination by the Expeherefore, conceivably could
deplete the Escrow Account completely, renderingsSRndemnification claims moot.
This Court cannot predict, however, what the Expeittdecide as to the claims covered
by Count | or when he will make his decision. Thine possibility of the environmental
arbitration mooting SRG’s indemnification claimshghly speculative. It, therefore,
provides little basis for staying Counts Il and &l this action until the arbitration is
resolved.

RFH also relies on this Court’'s recent holding Raolino v. Mace Security
International, Inc® as supporting a stay. Paoling the Court held it was “inefficient
and wasteful for the parties [and judge] to deahwidemnification while the underlying
landscape continue[d] to evolv&” In the context of a claim by a director for

indemnification from the corporation he served, ¢bart noted it is “generally premature

9 SRG’s claims for indemnification include lossesnsining from RFH’s alleged

failures to report worker’s compensation liabilihcurred and to account for, or
disclose missing assets, and other disputes entuetelated to the alleged
environmental liabilities. The total amount SR@iwls in such losses is $8.6
million. Am. Compl. § 91(a)-(d).

% 985 A.2d 392 (Del. Ch. 2009).
% Paolino,985 A.2d at 397.
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to consider indemnification prior to the final disgition of the underlying actio?® The
rationale for that practice, however, is not préseme. In the corporate context, success
on the merits of the underlying litigation oftentelenines whether a defendant director
gualifies for indemnification. As previously notetthe claims in Counts Il and Il of
SRG’s Amended Complaint are not affected by anydastying action,” let alone
Count I; they are separate and distinct claimsnddethePaolino decision is inapposite.

In summary, the usual considerations supportintag af related litigation, such
as the possibility that a ruling in one proceedingase will preclude further litigation in
another, are not present in this case. In additlo possibility that a final resolution of
the environmental claims covered by Count | may ttiee claims in Counts Il and Il is
mere speculation. Moreover, Counts Il and Ill dobk resolved before the claims in
Count I, which would hasten SRG’s recovery of aistepart of its alleged losses. As a
result, | deny RFH’s motion to stay Counts Il atigpending arbitration.

II. CONCLUSION

For the reasons stated, | grant Defendant’s mdbodismiss Count | of SRG’s
Amended Complaint for lack of subject matter juicion. | deny, however,
Defendant’s motion to stay proceedings as to Collrasd Il until the arbitration of the
environmental claims is resolved.

IT 1S SO ORDERED.

% Id.
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