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This is the next stage in a long-running breachcohtract case between
PharmAthene, Inc. (“PharmAthene”) and SIGA Techgas, Inc. (“SIGA”). The
dispute between the parties arose over a licersgngement term sheet (the “LATS”)
that they negotiated before entering into mergkstaThe parties entered into a merger
agreement term sheet to which they attached theS_.&1d stipulated that, if negotiations
for a definitive merger agreement broke down, thetiigs would negotiate a licensing
agreement in good faith in accordance with the seahthe LATS. Later, when the
parties failed to finalize the merger agreemengytlentered into negotiations for a
licensing agreement. SIGA took the position that itATS was not binding and merely
constituted an agreement to agree. AccordinglgASattempted to obtain much more
favorable economic terms because SIGA’s drug, tiigest of the LATS, had passed
some important milestones after the parties neigotighe LATS. By contrast,
PharmAthene claimed that the LATS was binding avidle it was willing to make some
moderate adjustments, argued that the framewor&ngf licensing agreement and its
principal terms had to be substantially similarthe LATS. Talks subsequently broke
down and PharmAthene sued, alleging, among othegshthat SIGA had breached its
obligations under the LATS. SIGA has moved foragtipl summary judgment declaring
that the parties never entered into a binding Boan agreement and that PharmAthene
cannot pursue the remedy of expectation damagesibedt would be too speculative.

For the reasons stated in this Memorandum Opinioanclude that PharmAthene
has demonstrated that there is a material issdacbfas to whether the parties entered

into a binding licensing agreement. PharmAthese ks shown that it is plausible that



upon a more complete record it may be able to dstrate by clear and convincing
evidence that the parties had agreed on all ess¢etms and, therefore, PharmAthene
may be entitled to specific enforcement of the gdté licensing agreement. | further
conclude that, although it is unlikely that Pharinétie will be able to prove its claim for
expectation damages or to overcome the objectioas duch damages are simply too
speculative in the context of this action, it wouteé premature to grant summary
judgment on that issue. Rather, it should be damed in the context of all of the issues
and a full record after trial. Therefore, | denyG8’s motion for partial summary
judgment in all respects.

l. BACKGROUND
A. The Parties

Plaintiff, PharmAthene, a Delaware corporation, it@grincipal place of business
in Annapolis, Maryland, is a biodefense companyagegl in the development and
commercialization of medical countermeasures agaiofgical and chemical weapons.

Defendant, SIGA, also a Delaware corporation, taprincipal place of business
in New York, New York. SIGA is a biodefense compawncentrating on the discovery
and development of oral antiviral and antibactertlgs to treat, prevent, and

complement vaccines for high-threat biowarfare &gen



B. Facts

In 2004, SIGA acquired the technology for a produmv known as ST-246an
orally administered antiviral drug for the treatrnef smallpox’ At that time, the
viability of ST-246, its potential uses, safety,daefficacy, and the possibility of its
obtaining government approvals and being the stlgegovernment supply contracts
were all unknown. There was a possibility thatthweash, marketing, and technical
knowledge, ST-246 might become an important weamanst smallpox and, therefore,
extremely valuable. There was also the possihiligt any money or effort invested in
ST-246 would be for naught.

By late 2005, SIGA experienced some difficultiesveleping ST-246 and
bringing it to market. Around this time, SIGA aRtharmAthene discussed a possible
collaboration® Through an exchange of oral and written commuroeati SIGA and
PharmAthene negotiated a framework agreement far ttollaboration regarding the

development and commercialization of ST-246.

! ST-246 is alternately referred to as “SIGA-2468d0846.”

For the most part, unless otherwise indicated, thets recited in this

Memorandum Opinion are undisputed and, therefore, @t accompanied by
citations to the evidentiary record. Where therany doubt, appropriate citations
are provided. For more background, see the Janiéyy2008 Memorandum

Opinion in which | denied SIGA’s motion to dismig3harmathene, Inc. v. Siga
Techs., InG.2008 WL 151855 (Del. Ch. Jan. 16, 2008).

Earlier, in or about December 2003, SIGA also heldcussions with
PharmAthene concerning a potential collaborati8hGA had never developed or
commercialized a drug, while PharmAthene and iecakves had developed and
launched over twenty five pharmaceutical products.



1. The License Agreement Term Sheet

On January 17, 2006, while SIGA and PharmAthenewegaged in negotiations
for a licensing agreement, Donald Drapkin, ChairnoarSIGA’s Board of Directors,
called Eric Richman, a Vice President of businesgetbpment and strategic planning at
PharmAthene. In their conversation, Drapkin toldchiian that the terms of
PharmAthene’s proposal for the licensing agreertenmh sheet were very close but that
two changes were necessary “and if those changeskary with [PharmAthene’s] side,
we have a final term sheét. The two changes were made and Richman conclindedt
deal had been reached: “My understanding is thaha point we were finished.
Assuming we were okay with the two changes andBwmard approved it, we had a deal.
The terms were not going to change, those termse tier terms and that was — that was
our deal.”

On January 26, 2006, the parties memorialized Hgrieement to collaborate in a
two page document entitled “SiGA/PharmAthene Pastmp,” referred to in the

Complaint as the “License Agreement Term Sheet’AFS.° The LATS describes the

4 Pl's Opp'’n Mem. (“POM”) App. Vol. 10 Ex. 126, Demf Eric Richman
(“Richman Dep.”) 64-65. Similarly, Defendant’s opeg and reply memoranda
are referred to as “DOM” and “DRM,” respectively.

° Id. at 69.

The LATS is in the form of a table that includis following headings: objective,
fields, products, territory, patents, know-how, emats, licenses, R&D
committee, license fee, deferred license fee, moiless, and royalties. Aff. of
Sean M. Brennecke in Supp. of Mot. for Summ. Jrétihecke Aff.”) Ex. F, the
LATS.



parties’ objective as: “To establish a partnergioidurther develop & commercialize
SIGA-246 for the treatment of Smallpox and orthopebated infections and to develop
other orthopox virus therapeutics.The LATS also sets forth terms relating to, among
other things, patents covered, licenses, licenss, fand royalties. The LATS is not
signed and contains a legend in the footer of gage that states “Non Binding Terms.”

2. Letter of Intent and Annexed Merger Term Sheet

As the parties’ collaboration continued, SIGA swgjgd to PharmAthene that the
companies consider a merger. Before beginning emerglks, however, the
PharmAthene Board of Directors wanted to be suaeRharmAthene “ended up with the
product either through the license or through treeger.® According to PharmAthene,
the discussions progressed as follows. In a n&ugi session on February 22, 2006 at
Drapkin’s office, PharmAthene’s representatives hgals for a definitive licensing
agreement. Drapkin, however, objected to spendiagey on “a bunch of lawyers to sit
around to work on a License Agreement that will erebe used® Rather, “what he
suggested was to attach the Term Shieet fhe LATS] to the License Agreemenie|
the Merger Term Sheet], and he dictated languagautcattorney that would be as he

said, just as good® PharmAthene pushed back, seeking a definitiveeagent, but

! LATS at 1.
8 Richman Dep. 114.
° d. at 163.
19 1d. 163-64.



Drapkin insisted nothing more was needed: “Weudssed the fact that we had to have
a Term Sheet — excuse me, we had to have a literd46 or a merger. And Donald
[Drapkin] at this meeting guaranteed that we hachgreement.* Furthermore, at a
March 3, 2006 meeting, again at Drapkin’s officeajkin reiterated his comments
regarding the enforceable nature of the LATS: Dt worry you're going to get the
license or you're going to get a merger . . . .uYe got the Term Sheet, it's attached to
the thing and this is as good as a definitive agese.”* Taking Drapkin at his word
that the parties already had agreed on the eské&rtias of a license agreement if the
merger talks fell through, PharmAthene continueddgotiate a merger letter of intent.
On or about March 9, 2006, the parties signed &L eff Intent (“LOI") with an
annexed Merger Term Sheet (“MTS%. The LOI stated that it was not an offer to
complete a merger, but rather an “indication oé[garties’] intention to consummate” a
merger between SIGA and PharmAthénén the LOI, the parties agreed to “negotiate in

good faith” and “use their best efforts” to execatdefinitive merger agreement.

1 POM App. Vol. 10 Ex. 127, Dep. of David Wright, éBident and CEO of
PharmAthene, 103-04.

12 Id. at 143, 145.

13 Drapkin made statements on at least three occdi@t PharmAthene contends

led it to believe that an agreement had been cdedtu In the January 17, 2010
telephone conversation Drapkin had with Richman troead supra and the
February 22 and March 3, 2010 meetings.

14 SeeBrennecke Aff. Ex. I, the LOI and MTS.
15 LOl at 1.



The MTS for the merger of PharmAthene into SIGA teared clauses
concerning, among other things: tax treatment, idenation, bridge financing, license
agreement, financing, and its binding nature. Adog to the MTS, upon any
termination of it or a definitive merger agreemehg parties agreed to negotiate in good
faith the terms of a definitive License Agreemeantccordance with the terms set forth
in the LATS® The MTS also provides that, with the exceptiontta Fiduciary Out,
Expenses, and Exclusivity sections, it “is non-oigdand only an expression of interest
and is subject in its entirety to the negotiatiord a&xecution of a definitive Merger
Agreement.*”

3. The Bridge Loan Agreement

In March 2006, SIGA required capital and PharmAthagreed to provide it. On
March 20, 2006, the parties entered into a BridggeNPurchase Agreement, referred to
in the Complaint as the Bridge Loan Agreement, ypams$ to which PharmAthene loaned
SIGA $3 million. The Bridge Loan Agreement prouidthat the $3 million would be
used for “(i) expenses directly related to the dgwment of SIGA 246, (i) expenses
relating to the Merger and (i) corporate overh&¥d PharmAthene contends that it

made the bridge loan in reliance on the partiesé@gents for a continuing relationship

16 MTS at 4.

7 Id. at 6.

18 Brennecke Aff. Ex. J, the Bridge Loan Agreemer, &



with respect to ST-246, whether the relationshigmately took the form of a merger
under a merger agreement or a license agreemantardance with the LATS.

The Bridge Loan Agreement explicitly recognizedweger, the possibility that
the parties ultimately might not agree on eithemarger or a license agreement.
Specifically, section 2.3 provides that:

Upon any termination of the Merger Term Sheet . ,. .
termination of the Definitive Agreement relating tbe
Merger, or if a Definitive Agreement is not exealte. . ,
SIGA and PharmAthene will negotiate in good faitithvihe
intention of executing a definitive License Agreernen
accordance with the terms set forth in the Licehgeeement
Term Sheet attached as Exhibit C and [SIGA] agfeesa
period of 90 days during which the definitive lisen
agreement is under negotiation, it shall not, diyeor
indirectly, initiate discussions or engage in negmns with
any corporation, partnership, person or other wmtitgroup
concerning any Competing Transaction without theorpr
written consent of the other party or notice frone tother
party that it desires to terminate discussionsureder®

The Bridge Loan Agreement further states: “Thisresgnent and the purchase
documents and the rights and obligations of thdiggaunder this Agreement and the
purchase documents shall be governed by, and cedstand interpreted in accordance
with, the laws of the State of New York, withouigaed to principles of conflicts of

laws.”°

19 Id. § 2.3.

20 |d. § 7.11 (emphasis omitted).



PharmAthene adduced evidence that in addition éwighng financing to SIGA
and pursuant to its contractual obligations to wodoperatively to develop, secure
approval for, and market ST-246, it provided assisé to SIGA with regard to
“regulatory activities, quality assurance, quatintrol, business development activities,
government affairs and policy activitieS.” The evidence also supports a reasonable
inference that PharmAthene provided such techmigpport and that it entered into the
Bridge Loan Agreement to provide financial suppamty under the assumption that it
would end up with control of ST-246. As Richmaatet, “[m]y understanding is that
there never would have been a bridge loan if thexen’t some mechanism in place that
guaranteed PharmAthene rights to the product. Kénet was the License Agreement or
the merger, it was one or the oth&t.”

4. The Merger Agreement

Subsequently, SIGA and PharmAthene negotiated gneed on the terms of a
merger agreement. During these negotiations, SEpfesented to PharmAthene that the
merger was a sound business decision because SH8&Ardviewed the facts and
concluded that the depth, experience, and diveo$iBharmAthene’s management could
assist in bringing ST-246 to market and that PhaheAe had a broad investment base
and experience in raising substantial amounts gfitadawhich would provide an

immediate value to SIGA and its shareholders. @B, 2006, the parties executed the

2L Richman Dep. 89.
2 |d. at 215.



Merger Agreement. Similar to § 2.3 of the Bridgeah Agreement, 8§ 12.3 of the Merger
Agreement provides:

Upon any termination of this Agreement, SIGA and
Pharmathene will negotiate in good faith with theention of
executing a definitive License Agreement in accoogawith
the terms set forth in the License Agreement Teimee$
attached agxhibit H and SIGA agrees for a period of 90
days during which the definitive license agreementnder
negotiation, it shall not, directly or indirectlyinitiate
discussions or engage in negotiations with any aaitmn,
partnership, person or other entity or group camogr any
Competing Transaction . . . without the prior vemttconsent
of Pharmathene or notice from Pharmathene thasires to
terminate discussions hereunder.

Section 13.3, the further action clause, providéSach of the parties hereto shall use
such party’s best efforts to take such actions ag Ipe necessary or reasonably requested
by the other parties hereto to carry out and comsat® the transactions contemplated by
this Agreement® Further, under § 12.4, the good faith and bdsrtsfprovisions of the
Merger Agreement, set forth in 88 12.3 and 13.8viga its termination. Additionally,

§ 13.5 states that the Merger Agreement shall berged by Delaware law. The Merger
Agreement, however, also included a provision thalhe transaction did not close by
September 30, 2006, either party could terminatedtal.

5. Events following the Merger Agreement

After entering into the Merger Agreement, PharmAthend SIGA continued to

work together to develop ST-246 throughout the semaof 2006. In the meantime, ST-

Brennecke Aff. Ex. K, the Merger Agreement, § 12.3
* 1d.§13.3.

10



246 began to achieve several significant successhhblds. For example, at or about this
time, the parties learned the clinical trials of-&46 showed signs of great success and
would demonstrate 100% protection against smallpox primates, even when
administered after exposure. According to PharreA# its capital contributions,
management, know-how, collaborative efforts on bebfaST-246, and fulfillment of its
contractual undertakings greatly contributed tos tlsuccess of ST-246. As the
September 30, 2006 deadline approached, PharmA#emeSIGA a letter requesting an
extension, but SIGA never responded.

On October 4, 2006, SIGA sent PharmAthene a nd@ominating the Merger
Agreement on the ground that the September 30 ideduhd passed. Between October 6
and October 12, 2006, PharmAthene attempted tacbBiGA regarding the LATS and
the parties’ ongoing relationships, but received msponse. On October 12,
PharmAthene sent to SIGA for execution a definitiveense Agreement, generally in
accordance with the terms of the LATS. On Octdliar2006, SIGA responded that it
would review the draft by October 16 and get bacRharmAthene.

On October 18, 2006, SIGA publicly announced thaulte of its clinical trials
showing that ST-246 “completely prevents smallptsedse in [a] preliminary primate
trial” even when administered after expostireSIGA's stock soared. The next day,
SIGA informed PharmAthene that it had obtained daliteonal $9 million of capital in a

private placement and wished to pay back the Bridgn.

2 POM App. Vol. 9 Ex. 96, Oct. 18, 2006 SIGA PresseRse.

11



As to PharmAthene’s requests for action on the risee Agreement, SIGA
proposed the parties meet on November 6, 2006 gagenin a “robust discussioff”
When they met, SIGA stated that it did not consitierLATS binding and that the terms
reflected in that document no longer were acceptatitharmAthene disagreed. Next,
SIGA proposed to present and PharmAthene agreembrisider a formal partnership
proposal.

On November 21, 2006, SIGA forwarded to PharmAtheri®?2-page document,
entitled “Limited Liability Company Agreement” (théDraft LLC Agreement”).
According to PharmAthene, this document compleigihpred the LATS. For example,
SIGA proposed the following changes from the LABSHe Draft LLC Agreement: the
upfront payment from PharmAthene to SIGA requiredd license of ST-246 increased
from $6 million to $100 million; the milestone pagnts increased from $10 million to
$235 million; and the royalty percentage to be owe&IGA doubled. After reviewing
the Draft LLC Agreement, PharmAthene disputed Si§&élaim that the LATS was not
binding, but offered to continue to negotiate irnddaith a license agreement consistent
with the terms set forth in the LATSand to consider additional terms consistent with

the LATS.

2 POM App. Vol. 4 Ex. 69, E-mail from Nicholas CohElliot Olstein.

27 In this regard, PharmAthene offered to make attleae significant change to the

LATS. While, in its view, it was not obligated tmnsider any changes to the
LATS, PharmAthene expressed a willingness to camsal 50/50 profit split
instead of a royalty. Richman Dep. 285-87.

12



On December 12, 2006, SIGA advised PharmAthendthnider discussions about
a potential partnership would not be fruitful ifethparties could not meet “without
preconditions” relating to the LATS, the Bridge lo#greement, and the Merger
Agreement. PharmAthene then commenced this actidbecember 20, 2006.

C. Procedural History

PharmAthene’s Complaint asserts seven claims i@freThe first four counts
allege the existence of a contract between Pharan&tland SIGA either in the form of a
license agreement in accordance with the termBeofLATS or an enforceable obligation
to execute such a license agreement. Count Onex#mmple, essentially seeks specific
performance. It alleges PharmAthene offered SIGAddinitive license agreement” in
accordance with the LATS, the Bridge Loan Agreemant the Merger Agreement and
seeks an order directing SIGA to execute that §eeagreement or such other license
agreement in accordance with the terms of theeatead documents as the court directs.
Counts Two through Four also rely on the LATS, Bralge Loan Agreement, and the
Merger Agreement, among other things. Count Tweksea declaratory judgment that
SIGA is obligated to execute a license agreemeint @sunt One and “is precluded from
entering into a license agreement for SIGA-246 wathy third party or otherwise
exploiting the benefits of SIGA-246 developed inlaooration with PharmAthene.”
Counts Three and Four both sound in breach of aohéind seek damages. Count Three
asserts SIGA and PharmAthene, through the refededoeuments and their conduct,

entered into an enforceable license agreementtlatdSIGA breached that agreement.

13



The alleged breach in Count Four is of SIGA’s odiign to execute a definitive license
agreement in accordance with the LATS and othereeiced documents.

As to the remaining Counts of the Complaint, Phatimefie also seeks damages
for breach of contract in Count Five. The allepeglach, however, is of SIGA’s express
duty under the Bridge Loan Agreement and the MeAggeement “to negotiate in good
faith towards execution of ‘a definitive licenseregment in accordance with the terms
set forth’ in the [LATS]” and its duty under the ker Agreement to use its “best efforts

. to carry out and consummate the transactiomstemplated” by the Merger
Agreement, which included the execution of a dé&fiai license agreement.
PharmAthene seeks relief in Count Six on a thebgyromissory estoppel, and in Count
Seven on a theory of unjust enrichment.

On January 16, 2008, | denied SIGA’'s motion to désnthe Complaint in its
entirety pursuant to Court of Chancery Rule 12(bj@8 failure to state a claim upon
which relief can be granted.

PharmAthene filed an Amended Complaint on May 5020 SIGA filed an
Answer to the Amended Complaint and Counterclaim @ctober 21, 2009. On
March 19, 2010, SIGA moved for partial summary joggt pursuant to Rule 56(c)
seeking to dismiss Counts One through Four of tireded Complaint and to preclude
recovery by PharmAthene of any expectation damégeaims to have suffered. This

Memorandum Opinion constitutes the Court’s rulimgtieat motion.

14



Il. ANALYSIS
A. Standard For Summary Judgment

Summary judgment may be granted where the movinty meemonstrates that
there is no genuine issue of material fact in disaund that it is entitled to judgment as a
matter of law?® In the context of a summary judgment motion, ‘it is material if it
might affect the outcome of the suit under the gowg law,” but “it is not enough that
the nonmoving party put forward a mere scintillaesidence; there must be enough
evidence that a rational finder of fact could fsmime material fact that would favor the
nonmoving party in a determinative way drawing alferences in favor of the
nonmoving party.? | also note, however, that the Court maintaimsdiscretion to deny
summary judgment if “a more thorough developmenthefrecord would clarify the law
or its application.*

B. Is SIGA Entitled to Summary Judgment on PharmAthenés Breach of
Contract Claim?

1. Is the LATS enforceable as a contract?

In order for a contract to be binding under Delaviaw, the contracting parties

must have agreed on all essential tetm#loreover, where “commercial parties draft a

28 Ct. Ch. R. 56(c)Q’Brien v. IAC/Interactive Corp.2009 WL 2490845, at *4 (Del.
Ch. Aug. 14, 2009).

29 Deloitte LLP v. Flanagan2009 WL 5200657, at *3 (Del. Ch. Dec. 29, 2009).
3 Cooke v. 00lig2000 WL 710199, at *11 (Del. Ch. Oct. 14, 2005).

31 Patel v. Patel 2009 WL 427977, at *3 (Del. Super. Feb. 20, 20G®e also
Intellisource Gp., Inc. v. Williams1999 WL 615114, at *4 (D. Del. Aug. 11,

15



term sheet that is intended to serve as a temfata formal contract, the law of this
state, in general, prevents the enforcement ofeitme sheet as a contract if it is subject to
future negotiations because it is, by definitiomere agreement to agre®.”

a. For purposes of SIGA’s motion, | assume the partiesitended
the LATS to be binding

Counts One through Four of the Amended Complaiatpgemised on the notion
that the parties came to agreement on an enfoeéabhsing agreement. A dispute over
the enforceability of a term sheet or memorandunuraferstanding typically involves
two questions: (1) whether the parties intendeteédound by the document; and (2)
whether the document contains all the essentiahgenf an agreemeft. SIGA has
admitted for purposes of its motion for summarygpnént only that the parties intended
the LATS as it was attached to the MTS, the Merygreement, and the Bridge Loan

Agreement to be a binding agreem&nt. Moreover, the evidence submitted by

1999) (“there can be no contract when an essetial is missing”). Various
cases refer to “material terms” rather than “esaktgrms.” See, e.g., Int'l Equity
Capital Growth Fund, L.P. v. Clegdl997 WL 208955, at *9 n.3 (Del. Ch.
Apr. 22, 1997) (“Delaware law . . . require[s] tlparties to have reached
agreement on all material terms before an ‘agreentenagree’ will be
enforced.”);Ramone v. Lang2006 WL 905347, at *10 (Del. Ch. Apr. 3, 2006).
For purposes of this opinion, | will treat the stard as requiring agreement on all
essential terms and assume that “essential” antetrafi are synonymous.

32 Certainteed Corp. v. Celotex Cor2005 WL 217032, at *14 (Del. Ch. Jan. 24,
2005).

3 See, e.g.Hindes v. Wilm. Poetry So¢'yt38 A.2d 501, 502-04 (Del. Ch. 1958);
SDK Invs., Incy. Ot 1996 WL 69402, at *7, 11 (E.D. Pa. Feb. 15, 1996)

3 Transcript of July 22, 2010 hearing on SIGA’s rootifor partial summary

judgment (“Tr.”) at 5, 13.

16



PharmAthene in opposition to SIGA’s motion supp@&tseasonable inference that the
negotiators for the parties subjectively believieat the LATS reflected their agreement
on all essential terms of a license agreemerntbécame necessary to proceed by way of
a license rather than a merger. Therefore, | stéh the premise that both parties
intended to be bound by the LATS and that theyeleld it dealt with all essential terms.
SIGA argues, however, that whether “the partiesnded to be bound to certain terms or
to a purported agreement is not in any way detative as to whether the alleged
agreement nonetheless is unenforceable becaas&stéssential terms>

In support of its position, SIGA relies on caseat thave held that even if a court
finds (or the parties admit) that the parties ideghto be bound by an agreement, a court
still may find such an agreement to be unenforeehlelcause it lacks essential terfhs.
In SDK for example, the defendant “[did] not deny thatihtended to be bound by the
terms of the May 26 Letter Agreement.” Neverthglethe court concluded that the
agreement was unenforceable because the partiesidtackached agreement on all
essential terms. In particular, the parties’ letigreement stated that “the parties agree to
purchase equity in the new corporation on ‘mutuallyeeable’ terms,” which the court
deemed merely an agreement to adfed@he facts of this case, however, are less clear

cut and required a more nuanced analysis.

35 DRM 10.
36 See SDK Invs., Inc. v. Oft996 WL 69402, at *7, 1Hindes 138 A.2d at 502-04.
37 SDK, 1996 WL 69402, at *7.

17



b. Does the LATS contain all essential terms?

SIGA argues that when viewed objectively, the LA@8es not constitute an
enforceable licensing agreement because there aezial terms missing and it does not,
therefore, reflect agreement on all “essentialtrigr InLoppert v. WindsorTech, In&
Chancellor Chandler stated the test for determimihgther all essential terms have been
agreed upon as follows:

[W]hether a reasonable negotiator in the positidnooe
asserting the existence of a contract would haweladed, in
that setting, that the agreement reached constiageecement
on all of the termghat the parties themselves regarded as

essential and thus that the agreement concluded the
negotiations . . >

In Loppert the court had to decide whether the parties, dhvppert and WindsorTech,
Inc., had reached a binding settlement agreememindsorTech’s counsel made a
settlement proposal and Loppert's counsel saidag acceptable except for a provision
regarding the size and exercise price of a stodlomp grant. Counsel for both sides
negotiated this point further and eventually redchgreement. Loppert’'s counsel said
“we have a deal” to which WindsorTech’s counsetisgiood-i’ll [sic] let the company
know.”™® The question presented to the court was whetnertérms of the parties’

apparent oral agreement constituted an agreemaait essential terms.

3 865 A.2d 1282 (Del. Ch. 2004).

39 Loppert 865 A.2d 1282 (citind.eeds v. First Allied Conn. Cor521 A.2d 1095,
1097 (Del. Ch. 1986)).

40 Id. at 1285.

18



Using the test delineated above, the court fouatdlreasonable negotiator would
not interpret the parties’ dialogue in a mannereptthan as creating an enforceable
agreement, even though the parties had not agreedrticular draft language, including
certain “boilerplate” term8: The Loppert case, therefore, supports PharmAthene’s
position that parties can enter into an enforceagleement, even if certain details are
subject to future negotiations, so long as thegmhave agreed on all essential terms.

Another case that applies the same test@mpertis Parker-Hannifin Corp. v.
Schlegel Electronic Materials, Ifé. The dispute inParker arose out of settlement
negotiations between Parker-Hannifin and Schlegeltekals over alleged patent
infringements. The parties had come to agreemantalb but two critical issues:
Schlegel's concerns about potential future litigatiand monetary compensation.
Parker made what the court found to be a settlero&iet as to these terms, which
Schlegel then acceptéd. Parker took further actions consistent with ameament
having been reached, such as sending an e-mailiroatibn of Schlegel's oral
acceptance. Later, however, Parker reversed fald denied the existence of an
enforceable agreement because its letter propddalnot contain certain allegedly

essential terms, such as the territorial scopehef license and representations and

2 |d. at 1289.

42 589 F. Supp. 2d 457 (D. Del. 2008).
¥ 1d. at 463.

M.
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warranties.” But, the court rejected Parker's argument thase¢hwere “essential” terms
because either they were not included in Parkarigal draft of the licensing or
settlement agreement or, when rejected by Schlegethe first review, were not re-
suggested by Parkét. The court found that if these items had beermsmitant, Parker
would have raised them at an earlier stage of nsgmis.

Similar to the facts iParker, PharmAthene has produced evidence, namely, the
testimony of Richman, which, viewed in a light faable to PharmAthene, shows that
only two terms of the LATS remained to be negotateJanuary 2008 As in Parker,
Drapkin appears to have made an offer, which Phénere then accepted. It would be
reasonable, therefore, to conclude that the panaesreached agreement on all essential
terms as of late January 2006 and all that remainetde negotiated were certain
boilerplate items.

Admittedly, the fact that the LATS was not signeu a&ontains a legend on each
page stating “Non Binding Terms,” supports a cagtiaference that the LATS was not
intended to be binding in January 2006 and didcooitain all the essential terms of an
agreement. PharmAthene’s claims, however, do est solely upon the LATS as a
freestanding document as it existed in or aroumdidiyy 2006. The fact that the LATS

was attached to the MTS, the Merger Agreement, thedBridge Loan Agreement,

.
i,
*” " Richman Dep. 64-65.
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together with the negotiating history alleged byaiPhmAthene in terms of the
communications between one or more of its reprasgas and Drapkin provide ample
support for an inference that the parties belietred LATS contained all the essential
elements of a licensing agreement.

Under theLopperttest as applied in that case andPerker, PharmAthene has a
plausible claim that both parties believed theigot&ations had resulted in an agreement
as to all essential terms. PharmAthene has pedevidence, perhaps most notably the
statements alleged to have been made by Drapkicusisedsupra from which a
reasonable negotiator plausibly could conclude that negotiations had resolved all
essential terms.

By contrast, SIGA argues that both expert testimangl case law establish that
the LATS lacked several essential terms becaudaimgorovisions omitted from the
LATS are objectively material. For example, SIG@alie#s on the testimony of its
licensing expert, Norman A. Jacobs, who opined ttizre are significant open and
material terms missing from the January 26 TermeSH& The essential terms missing
according to Jacobs include: (1) minimum annuablfog obligations by PharmAthene
for research and development, clinical work, angt{approval sales and marketing; (2)
the structure, authority, and composition of conweis, including the R&D committee
and any committees needed to oversee regulatomycail and other commercial issues

essential to the drug’s success; (3) financial ntiges and penalties for the

8 Brennecke Aff. Ex. Y, Expert Report of Norman Acdbs, 7 5.9.
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commercialization program; (4) ownership and licegsof new technology; (5) dispute
resolution; and (6) designation of governing faw.

SIGA primarily relies on the testimony of Jacobsyt lalso references the
testimony of PharmAthene’s licensing expert, MarkE@wards, who acknowledged that
“[tlhere are terms that one typically finds in fultelineated sponsored development
agreement[s] that are missing from this [LATS],’cluding provisions concerning
governing law, dispute resolution mechanisms, righlicense, and a number of more
functional definitions® Edwards’ acknowledgement that the term sheet beayess
robust than a fully integrated agreement, howeslegs not mean that essential terms
were omitted. Indeed, Edwards effectively opinkdttthe LATS contains sufficient
details to constitute a binding agreement. Refgrtd his review of publicly available
information regarding a number of licensing terraedls, Edwards stated:

Three such instances with similar levels of detaithe LATS

are available in the appendix to this report. sltmy opinion
that the content of the LATS is normal and custgnfar a

49 SIGA argues in the alternative that the so-cdilszhsing agreement was intended

to be a partnership agreement. If viewed as a@istip agreement, SIGA argues
that the LATS similarly fails because it does notlude a number of material
business and financial provisions defining thedtrte of a partnership, including:
(1) assets or funds to be contributed to the pestme by each partner; (2)
valuation of SIGA technology to be contributed; {{@}ial ownership percentages
for each partner; (4) the partnership’s managensnicture; and (5) the
conditions for and consequences of terminationissadution of the partnership.
Id. Because genuine issues of material fact exigi adether the parties intended
to enter into a partnership agreement, as oppaseaditensing agreement, these
aspects of SIGA’s argument cannot be decided omergnjudgment.

> Brennecke Aff. Ex. Z, Dep. of Mark G. Edwards266-66.

22



material agreement between two parties in the thotelogy
and pharmaceutical industri&s.

Thus, there is conflicting expert testimony on tissue that presents either a question of
fact or a mixed question of fact and law.

Finally, SIGA cites cases that hold certain prauisi to be material, such that their
omission would render a putative agreement uneefdnle. According to SIGA,
therefore, some of the terms omitted from the LAGI8 essential terms as a matter of
law.>> For example, SIGA relies dn-7 Designsin which the courheld that “annual
guaranteed minimum royalties . . . and the amoartte spent on marketing support”
were material term®. L-7 Designsand other cases cited by SIGA support the
proposition that the omission of certain termmay render a licensing agreement
unenforceable based on the particular facts amdimistances of a given case. | do not
read those cases, however, as holding that theerefed terms are essential deery
licensing agreement. Ultimately, SIGA may be alolgorove that one or more of the
provisions omitted from the LATS were essentialthe parties’ licensing agreement.
Nevertheless, | find that it also is plausible tRhrmAthene will be able to prove at trial

that the LATS does reflect an agreement on allrggdderms.

> POM App. Vol. 5 Ex. 80, Edwards’ Expert Report1@tn.11.

>2 See, e.gL-7 Designs, Inc. v. Old Navy, LI.2010 WL 157494 (S.D.N.Y. Jan. 21,
2010); Liberto v. D.F. Stauffer Biscuit Co441 F.3d 318, 324 (5th Cir. 2006)
(purported agreement held unenforceable becalsekiéd all essential terms of a
license agreement including “the grounds for itseexgal or termination”).

>3 -7 Designs2010 WL 157494, at *7.
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C. Is the LATS Sufficiently Definite to Warrant the Remedy of Specific
Performance?

SIGA also seeks partial summary judgment as to COume to the extent it seeks
specific performance. SIGA argues that specificfqggenance is inappropriate here
because the parties did not enter an enforceabdzmgnt with terms definite enough to
allow the Court to devise a clearly articulated csfpe performance order. As SIGA
notes, “[ulnder Delaware law, a party seeking thguitable remedy of specific
performance must prove the existence and terms einéorceable contract by clear and
convincing evidence® Where essential terms are lacking, “a court ispemitted to
insert its own judgment and terms” as “it is a famgkntal principle of equity that the
remedy of specific performance will only be granteito an agreement which is clear
and definite and as to which there is no needkdtss court to supply essential terms.”

As with the issue of whether the LATS constitutediading and enforceable
contract, discussesupraPart 11.B.1.b, the question of whether the remetlgmecific
performance is available to PharmAthene also tomsvhether the LATS contained all
essential elements. Moreover, to obtain spec#idggmance, PharmAthene must prove
the existence of an agreement on all essentialstéyrthe higher standard of clear and

convincing evidence. Nevertheless, | am not carednthat PharmAthene will be

>4 See Min. Invco of RSA No. 7, Inc. v. Midwest Waeeldldgs. 902 A. 2d 786, 793
(Del. Ch. 2006).

> Liquor Exch., Inc. v. Tsagano®004 WL 2694912, at *2 (Del. Ch. Nov. 16,
2004).
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unable, as a matter of law, to prove that it redcdmgreement with SIGA on all essential
terms of a licensing agreement that is sufficied#inite to be specifically enforced.

This conclusion is supported by the well-acceptexkim of this Court’s equity
jurisdiction that equity will not suffer a wrong thibut a remedy® PharmAthene has
adduced sufficient facts to support one or moratofclaims that SIGA breached its
agreement with PharmAthene as it related to théecoplated licensing agreement. Yet,
even if PharmAthene prevails on the merits of thdaens, it will be challenging, due to
the nature of the business involved here, to foateulhn appropriate remedy. In these
circumstances, | consider it prudent and in theregt of justice to defer deciding the
issue of specific performance until the legal aactdal record has been fully developed
at trial®>” Therefore, | deny SIGA’s motion for partial summngudgment as to Count
One.

D. Are Estimates of Expectation Damages Too Specula&®?
1. Can PharmAthene meet the threshold of reasonable ainty?

Under Delaware law, a plaintiff can only recoveosd damages which can be

proven with reasonable certainfy. Moreover, “[n]o recovery can be had for loss of

> Agostino v. Hicks2004 WL 443987, at *7 (Del. Ch. Mar. 11, 2004).
> See Cooke v. 00li€000 WL 710199, at *11 (Del. Ch. Oct. 14, 2005).

>8 See, e.g.Chemipal Ltd. v. Slim-Fast Nutritional Foods Inthc., 350 F. Supp. 2d

582, 597 (D. Del. 2004) (“It is clear that, in ord® recover profits lost by
defendant’'s breach of contract, the plaintiff miest a basis for a reasonable
estimate of his loss. . .. Speculative damagesairrecoverable”).
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profits which are determined to be uncertain, caygnt, conjectural or speculativ®.”
Delaware courts also have noted how difficult itasaccurately predict damages related
to a new business with an unproven technof8gyastly, damages “are to be measured
as of the time of the breach"”

The primary damages theory advanced by PharmAthisndased on its
expectation damages, which is the amount of monesould take to put the promisee,
PharmAthene, in the same position it would occupiyheé promisor had performed the
contract®® SIGA contends that expectation damages are tecusgtive in the context of
this case. It argues that future profits for nénanpaceuticals, in general, are speculative
because of the risky nature of the drug developmestes$® SIGA further asserts that
estimates of any expectation damages suffered byni*kthene with respect to ST-246
are particularly unreliable because they involveumber of unique uncertainties relating

to the approval process and potential market sizéhfs drug®

*  Callahan v. Rafajl2001 WL 283012, at *1 (Del. Super. Mar. 16, 2001)

% Amaysing Techs. Corp. v. Cyberair Commc'ns,, 18604 WL 1192602, at *4-5
(Del. Ch. May 28, 2004).

®1 Comrie v. Enterasys Networks, In837 A.2d 1, 17 (Del. Ch. 20033cully v. US
Wats, Inc. 238 F.2d 497, 512 (3d Cir. 2001) (noting “gendmadach of contract
rule” that damages are measured as of the “ddbesaich”).

2 See Duncan v. TheratX75 A.2d 1019, 1022 (Del. 2001).
®  DRM 21.

64 SIGA also contends that there are a number ofnpateflaws with the Basis |

estimate of PharmAthene’s expectation damages krnikthene’s damages
expert, Jeffrey Baliban, that make it unreasonapgculative. Among others,
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Addressing complex issues like this on a piecerbasis is often problematic. As
SIGA’s motion only requestgartial summary judgment, there will be a trial whether or
not | grant the motion. In addition, whether ot hgrant the damages aspect of SIGA’s
motion, the liability phase of the trial is unligeto be any different. Count V of the
Complaint, for example, is not subject to SIGA’stion; it seeks damages for breach of
SIGA'’s contractual duty “to negotiate in good falitlwards the execution of ‘a definitive
license agreement in accordance with the termdosdt in the [LATS].” With the
possible exception of the expert testimony on theine of the terms omitted from the
LATS, the evidence relevant to Count V is likely e virtually identical as to that
relevant to Counts One through Four. The only partof the trial that might be
shortened to any appreciable extent by grantingnsany judgment relates to damages,
but | expect at least some of the information aridence regarding expectation damages
to continue to be relevant in any case. This adsoscheduled for an eight-day trial in

early January 2011. | would not expect the tiraktto be reduced by much more than a

SIGA raises a number of legitimate concerns withlBa's analysis such as: (1)
although the Biomedical Advanced Research and Dewednt Authority
(“BARDA") is empowered to acquire drugs prior to ARpproval, the legislation
creating BARDA was less than a day old and a reqdes proposal for
procurement of a smallpox antiviral was still yeavgay when the legislation was
enacted; (2) predictive models for regulatory sascare difficult to come by for
ST-246 both because there are no other treatmentnfallpox to compare it to
and very few drugs have been approved under then@rkfficacy Rule; and (3)
Baliban’s analysis relies in large part upon SIGAn estimates, which may be
impermissible.
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single day if this Court granted partial summardgment in SIGA’s favor on
expectation damages.

At the same time, the amount at stake in thisdtt@n arguably reaches into the
hundreds of millions of dollars, if not higher. lifwere to grant SIGA’s motion for
summary judgment as to expectation damages, thet @amuld be beset at trial with
needless and wasteful arguments about the relevamtedmissibility of the damages
evidence® In this regard, | note that PharmAthene creddilgges that it bargained for
and obtained an agreement under which it wouldrobtite ST-246 product no matter
whether the parties merged or executed a licenagrgement. If | were to accept
SIGA’s arguments that expectation damages are oveeable here as a matter of law,
SIGA would seek to limit PharmAthene to its reliardamagesi.€., reimbursement for
its out-of-pocket expenses—two to three orders aefgmiude less than expectation
damages).

A similar situation exists as to PharmAthene’s ghjanrichment claim (Count
Seven). Because ST-246 has not yet come to manketthus has generated no revenue,
PharmAthene will have difficulty quantifying the aomt of any monetary benefit it
claims SIGA obtained improperly. The evidence pibly indicates, however, that ST-
246 is likely to be an extremely valuable drug prctdwith a huge market. Yet, under
SIGA’s apparent divide and conquer strategy, itdsopo exclude most, if not all,

evidence of market potential through its motion fmartial summary judgment on

65 Tr. at 16-17.
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expectation damages and relegate PharmAthene &batvely insignificant monetary
award, even if PharmAthene succeeds in provinglésns under Counts Five through
Seven of the Complaint. In that case, PharmAthemght prove that it effectively
bargained for and obtained an agreement under wiirelsonably would have expected
to control the ST-246 product, but still receiverights in the product or any meaningful
monetary substitute, while SIGA enjoys all the dpsiassociated with the potential
benefits of commercially exploiting ST-246 in theure.

When all of the evidence is in and the argumergscampleted, SIGA’s position
may be vindicated. Until then, | consider it imiaort that the Court have available to it
all potentially relevant evidence on the questibram appropriate remedy, which may
include some form of expectation damages or relakef.

While SIGA has referred to a number of cases tléd Bxpectation damages in
the context of drug development to be speculatiome is from Delawar® To some
degree, therefore, this is an unsettled area aivizade law. In addition, the drug product
at issue here is rather unique. ST-246 may be ws@eat smallpox in the context of a
bioterrorist incident. For that reason, it is sdbjto different rules than most drug
products and may be sold to the United States gowvent, for example, even before it

has received FDA approval. Therefore, although rifAghene must overcome

66 See, e.g.Alphamed Pharms. Corp. v. Arriva Pharms., Jr32 F. Supp.2d 1319,
1323 n.3, 1346 n.43 (S.D. Fla. 200Bharmanetics, Inc. v. Aventis Pharms., Jnc.
2005 WL 6000369, at *12-13 (E.D.N.C. May 4, 2008)pnowitz v. Health-Chem
Corp., 513 F.3d 1229, 1239 (11th Cir. 2008).
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significant hurdles to prove expectation damageth weasonable certainty, | am not
convinced that these challenges are insurmountableés Court has discretion to deny
summary judgment if “more thorough developmenthef tecord would clarify the law or
its application.®” Based on that principle and the evidence predentelate, | find that
summary judgment is not warranted on the issujpé&ation damages.

2. Can damages be based on information not knowable a$the time of the
breach?

It is well-settled under Delaware law that expeotatiamages are to be measured
as of the date of the breath SIGA contends, therefore, that any informatidatieg to
events that occurred after its alleged breach 06Zhould be inadmissible. In response,
PharmAthene disputes that proposition and argussihder some circumstances, courts
have allowed the admission of ex post evidenc@tioposes of calculating damagés.

The case law suggests that courts must be circuuhgpeut considering events
that occurred after an alleged breach for purpa$esalculating expectation damages.
Nevertheless, in limited circumstances, it is appede to do so. Based on the record
created in connection with SIGA’s motion for parsammary judgment, | conclude that

PharmAthene may be able to show that post-breadbrmiation is relevant to

o7 Cooke v. Oolie2000 WL 710199, at *11 (Del. Ch. Oct. 14, 2005).

68 Comrie v. Enterasys Networks, In837 A.2d 1, 17 (Del. Ch. 2003).

69 Comrig 837 A.2d at 17 (“the court may consider eveng thok place after [the

date of the breach] to aid in its determinatiorthef proper expectations as of the
date of breach”).
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determining an appropriate damages award or othien fof relie

' Moreover, as

previously noted, based on the likely difficultiesfashioning a potential remedy in this

case, the Court is better served by retaining t&eibility to consider all potentially

relevant evidence, including evidence regarding twhes occurred since the alleged

breach.

E. Is PharmAthene Entitled to a Patent Measure of Damges?

Lastly, PharmAthene argues that if it had receiaedexclusive license for ST-246

in accordance with the LATS, it also would have wed the rights to the patents

covering ST-246. PharmAthene, therefore, suggéisés the Court could award

PharmAthene royalties and a profit split as prodider in SIGA’'s Draft LLC

Agreement.

70

Baliban’s Basis Il estimate of the damages suffdrg PharmAthene is based on
information known to the parties as of November@Gipproximately three years
after the alleged breach. The additional infororainown to the parties by 2009,
which Baliban’s analysis relies upon, includes @asi milestones reached in the
development of ST-246 as well as further definitin®rmation provided by the
U.S. government relating to the acquisition of aalpox antiviral. Indeed,
SIGA’s argument that estimates of expectation danayffered by PharmAthene
are of a speculative nature is bolstered by theediagly large variation of about
$600 million between Baliban’s initial Basis Il esates and his supplemental
Basis Il estimates, which relied on data knownhi parties as of April 15, 2010.
Notwithstanding SIGA’s contention that all eventsigh occurred after its alleged
breach in 2006 are inadmissible per se, many offahtors that applied to my
preliminary review of Baliban’s Basis | damagesreate also apply to his Basis
Il estimate as well. The regulatory approval pssce&nd the prospects of a
government purchase remain clouded, but | do nasider it advisable to attempt
to exclude all post-breach evidence pertainingamalges by way of a summary
judgment motion, especially in a case such aswhish will be tried to the Court
and not a jury.SeeBrennecke Aff. Ex. X, Baliban’s Report.
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A patent measure of damages, however, is inaptepin this breach of contract
action. Such a remedy is prescribed by statu@5it).S.C. § 284! which applies only
in patent infringement cases. As this is not &painfringement case, | see no basis to
award any form of patent damages, including a restsle royalty.

II. CONCLUSION

For the reasons stated, SIGA’s motion for partimhsary judgment is denied in
its entirety.

IT IS SO ORDERED.

& Section 284 provides: “Upon finding for the claimh the court shall award the
claimant damages adequate to compensate for thegament, but in no event
less than a reasonable royalty for the use madkeoinvention by the infringer,
together with interest and costs as fixed by thetco 35 U.S.C. § 284.
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