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Dear Litigants and Counsel:

This action, brought by a self-represented fanmolydamages and injunctive relief
based on actions allegedly taken by New Castle yoaimd the State of Delaware that
purportedly resulted in excess water coming on&niffs’ residential property, is before
the Court on a preliminary motion regarding exaapdi Plaintiffs assert as to a final
report issued by Master Glasscock in 2009 on tispaditive issue of causation (the
“2009 Report”). On or about March 8, 2010, wetkathe time for filing an exception to

the Master's 2009 Report had expired, Plaintifisdfia document alleging that the Report
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contained certain mistakes and other deficienciés. addition, Plaintiffs submitted
various exhibits for the Court’s consideration anonection with their exceptions.

The matter is currently before me on the State @hare’s (the “State”) motion
to strike and New Castle County's (the “County”) tron to disallow the materials
Plaintiffs submitted on March 8.For the reasons stated in this Letter Opiniagraht in
part and deny in part the Defendants’ motions.

l. BACKGROUND
A. The Parties

Plaintiffs are Javier Quereguan, his wife, Auregereguan, and their daughter,
Joanne Quereguan. They own a home in WilmingtaiaWware, which is the focus of
much of this action.

Defendants are the State and the County. The 8llagedly owns an adjoining
property, which it leases to the County for useperating a community center on the
site. Plaintiffs allege that Defendants have cdusecondition which has resulted in
excessive amounts of water flowing from Defendaptsperty onto Plaintiffs’ property.
Plaintiffs further allege that Defendants’ condhes caused both property damage and

medical problems for Aurea and Joanne Quere§uan.

Together, the State and County are referred ttDasendants.” As discussed
infra note 9, | will address all of Defendants’ objengao Plaintiffs’ Submission
in the course of my analysis of the State’s motmatrike.

In Plaintiffs’ filings with this Court, it is ofte difficult to divine whether Plaintiffs
make these allegations against the County, the Siaboth.
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B. Plaintiffs’ Filings

On March 8, 2010, the Quereguans filed a documetitlesl, “Plaintiff Javier
Quereguan and Aurea E. Quereguan Respond to theehin$ the State of Delaware and
the County on Our Motion and Opening Brief for SuampnJudgment on Permanent
Injunction and Exceptions to the Draft of the Mas{¢he “Plaintiffs’ Submission”) A
key question presently before me is whether Pffsnfiled a timely exception to the
Master's 2009 Report. Plaintiffs’ Submission ise ttonly possible, substantive
embodiment of such an exceptibn.By its terms, however, Plaintiffs’ Submission
appears to respond to (1) arguments made agamistMiotion and Opening Brief for
Summary Judgment on Permanent Injunction filed ept&nber 17, 2009 (before the
2009 Report) and (2) certain matters related toQuereguans’ Motion and Opening
Brief for Summary Judgment on the Issue of Heatild an the Permanent Injunction
filed July 17, 2009. Because both of these setargiments pertain to proceedings
before the Master, | begin by briefly reviewing thajor aspects of those proceedings.

C. Proceedings Before the Master

By order dated December 18, 2007, | referred alles regarding the natural flow

of water in and around Plaintiffs’ property, liatjl and any related claim for injunctive

3 Docket Item (“D.1.”) 267.

Plaintiffs did file a two-page letter with the Gbwn December 21, 2009 seeking
reargument. D.l. 260. This filing failed, howeyt provide any details or notice
of the grounds for any exception to the 2009 Report
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relief to Master Glasscock. The Master first etai@ed a motion by the County for
summary judgment in its favor on Plaintiffs’ clainigsr damages based on personal
injuries allegedly suffered as a result of Defenglaconduct or omissions. The Master
granted the County’s motion because Plaintiffeefhtio identify an expert or provide any
expert opinion relating to the cause of the physioaditions of which they complained.
Plaintiffs filed timely exceptions to that rulingné@ the parties briefed those exceptions.
Thereafter, | stayed further proceedings relateBléantiffs’ personal injury claims until
after the potentially dispositive issue of causatiad been tried and resolved by the
Master. A trial on the causation issue was hefdreeMaster Glasscock on May 5 and 6,
2008. After receiving post-trial briefing on thissue, the Master first issued a draft
report, to which Plaintiffs took certain exceptiorsnd then the 2009 Report on
October 8, 2009.

The Master also advised Plaintiffs in writing ont@er 8 that any exceptions to
the Report would have to be filed in this Court @gtober 18, 2009. Nevertheless,
Plaintiffs did not file any further papers until @&anber 21, 2009, when Plaintiffs
requested reargument and reconsideration by thigtGs to liability for the alleged
water trespass.On March 4, 2010, | ordered Plaintiffs to subariy additional evidence
with which they sought to supplement the recordMmsrch 8, 2010. | also directed

Defendants to file any procedural objections thag to Plaintiffs’ Submission, including

° D.l. 260.



Civil Action No. 20298-VCP

Page 5

any challenge to it as untimely, by March 15. Gstest with that Order, the Quereguans
filed Plaintiffs’ Submission on March 8.

The July 17, 2009 motion referred to in the titfdPtaintiffs’ Submission contains
arguments the Quereguans made in support of erosptiey took to a final report made
by Master Glasscock on April 22, 2008 (the “2008&¢€’) that granted the County’s
motion for summary judgment as to the Quereguaessqnal injury claim§. Plaintiffs’
Submission contains arguments regarding their @xaepgenerally and, thus, deals with
two distinct reports of the Master: the 2008 Reporthe personal injury claims and the
2009 Report on the issues of liability and causatio

Plaintiffs’ Submission consists of a document ire thorm of a brief or
memorandum to which a number of exhibits are apperithe “Exhibits”). Many of the
Exhibits are duplicative of documents in the recarthers are new. The duplicative
documents submitted by the Quereguans include mponions, case law, motions,
transcripts, depositions, letters, and photografited were presented, or, at least,
available to the Master. The new Exhibits incladiglitional pictures and video, a 1999
audio recording of an interview with Mr. Quereguandeposition of Debra Lawhead, a
medical diagnosis for Joanne Quereguan, certaiscpption drug information, and a
letter by the County to the Quereguans dated Jgr@@r 2008 regarding a discovery

issue.

6 D.l. 247.
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Il DEFENDANTS’ OBJECTIONS TO PLAINTIFFS' SUBMISSION

On March 11, 2010, the County filed a motion toallesv consideration of the
Plaintiffs’ Submissior. The County urges the Court to disregard Plasitfubmission
and the Exhibits because they are untimely, imnmafeedundant, and not represented to
be newly discovered or not available to Plainte#tshe trial before the Master.

On March 16, 2010, the State moved to strike tlanBifs’ Submission pursuant
to Court of Chancery Rule 12(f) as being “redundamtmaterial, impertinent, and
scandalous® Specifically, the State argues that Plaintiffsibission is untimely,
impertinent, inconsistent with the Court's schedgliorder dated July 30, 2009,
redundant of evidence in the record, and contasasidalous material. The State also
asks the Court to examine and exclude the Exhibt$er the Rule 60(b) standard for
newly discovered evidence and to exclude the mediegnosis and medication-related
Exhibits under Rules 402 and 403 of the Delawarke®fkaf Evidence as irrelevant and

unduly prejudiciaf’

! D.l. 269.
8 D.l. 272.

Although the grounds for the State’s motion tiakstand the County’s motion to
disallow consideration of Plaintiffs’ Submission yndiffer superficially, they
overlap significantly on all relevant points. Tha#l of Defendants’ objections to
Plaintiffs’ Submission properly may be handled le tiscussion of the State’s
motion to strike and | have proceeded in that way.
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A. Untimeliness

Before discussing the substance of Defendants’ anoto strike Plaintiffs’
Submission, | review their argument that the exoagtin that Submission to the 2008
and 2009 Reports were untimely filed. To that enldegin by briefly addressing the
pertinent procedural posture of this case.

Under Rule 144, when making their report, Mastarhancery first provide a
draft version of the report to the partf@sThe parties have one week to take exception to
the draft report and, if they fail to take exceptithey waive their right to do so. The
Master then accepts memoranda on those exceptmmhmakes a final report, changing
whatever portions of the draft he feels appropridtellowing the Master’s filing of the
final report, the parties again have a week to édeeptions. This time, however, the
permissible exceptions are limited to those thaewiged to the draft plus any exceptions
to portions of the final report that were not ie tiraft report.

Whether or not a party files an exception, the Rlasubmits his final report to the
presiding Chancellor or Vice Chancellor for revielwhe Court reviewde novahe legal
and factual findings of the MastEr. Where the final report is based upon testimony

taken on the record before the Master, proceedingsny exception to that report are on

10 Ct. Ch. R. 144,

1 Serv. Corp. of Westover Hills v. Guzzet2909 WL 5214876, at *1 (Del. Ch.
Dec. 22, 2009) (“The standard of review for a Mésténdings of fact isde novo
where exceptions are taken pursuant to Court ohGirg Rule 144.”).
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that record, unless for good cause shown the Gdects to take additional testimotfy.
“[A] new trial [typically] is not necessary if thi€ourt ‘can read the relevant portion of
the factual record and draw its own conclusiond.”

Defendants object to the Court’s considerationlairfiffs’ Submission because it
was untimely filed. Master Glasscock issued hi®2®Report in final form on the
causation issue, among others, on October 8, 2008.cover letter attached to the 2009
Report, he advised the parties to submit any eimepty October 18. No exceptions
were filed by that date. Indeed, it was not uBgcember 21, 2009 that Plaintiffs filed
any documentation with this Couft. During a status conference with both parties on
February 26, 2010, however, | allowed Plaintiffsstgpplement the record with a proffer
of any additional evidence they sought to introdand issued an order to that effect on

March 4. Plaintiffs delivered their Submission ttee Court on or about March 8.

Because parts of that Submission relate to exaeptmthe 2009 Report and others relate

12 Ct. Ch. R. 144(a)(2). Rule 144(a)(2) further pdes in pertinent part: “If no
exceptions are filed to the final report, the Cauady in its discretion thereafter
confirm such report as described in Part 2 of Bide or set the matter down for
further proceedings. If exceptions to the fingdae are filed, the Court may make
such order as it deems appropriate. In eitheaint®, upon the confirmation of a
final report, the Court shall make such order theras it deems appropriate.”

13 Guzzetta2009 WL 5214876, at *1.
14 D.l. 260.
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to alleged personal injury claims that were thejesttbof the 2008 Report, | analyze the
timeliness of the Plaintiffs’ Submission as to eatkhose reports separatefy.

The Quereguans’ sole argument in support of thiei jpor this Court to accept
their Plaintiffs’ Submission, despite it being @levell after the October 18 deadline set
by the Master, is that Mr. Quereguan could not these documents due to health
problems he experienced as a result of stresedelatthis action. This Court, of course,
is sensitive to a litigant's health concerns andesathem seriously. Nevertheless, the
Quereguans failed to avail themselves of procedueadhanisms this Court extends to all
litigants in such circumstances, such as filingimely request for extension of the
deadline. By filing the portion of Plaintiffs’ Sabission regarding the 2009 Report long
after the time they were allotted, the Queregudaseo additional burdens upon their
adversaries.

Although they are self-represented, Plaintiffs h&aeen reminded on numerous
occasions during the course of the tortuous histdryhis case of the importance of
meeting deadlines. Thus, the reasons given byti*faito excuse their delay are not
very compelling and this Court reasonably couldreige its discretion as suggested by

Defendants and exclude all portions of Plaintigbmission relating to the 2009 Report

15 Throughout this case, Plaintiffs have submittegkfbrwith titles that make it

unclear as to which motion or action the brief &gl Because many of the
arguments within the briefs fail to correspondtie title, | generally consider the
subject matter of the briefs controlling, as irstbase.
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as untimely. Based on the totality of the surrangcircumstances, however, | decline
to do so in this case. While | do not condonerfifés’ delays in filing exceptions to the
2009 Report, | have reviewed Plaintiffs’ Submissa find that none of the arguments
and allegations within it appear likely to raisemissues that have not been explored
adequately in the extensive record created befmréAaster. Therefore, | do not see any
material prejudice to Defendants from consideritgyriéiffs’ Submission and decline to
exclude Plaintiffs’ exceptions to the 2009 Reparuatimely.

As for the portions of Plaintiffs’ Submission dewji with the Quereguans’
personal injury claims, | find that any exceptiaaghe 2008 Report were timely filed. In
a letter dated May 1, 2008, | stayed further bmigfon potential exceptions to the 2008
Report regarding the Quereguans’ personal injugind pending resolution of the
liability and injunctive relief issues ultimatelydressed in the 2009 Report. Based on
the complicated procedural history of this case thedact that Plaintiffs are representing
themselves, | do not consider their March 8 Subigmsgntimely to the extent it relates to
their personal injury claims. Further, Plaintiffg¢rsonal injury claims may be rendered
moot if the Court, after itde novoreview, confirms the Master’'s recommendationsr Fo
these reasons, | deny Defendants’ request to dtrikeaspect of Plaintiffs’ Submission.
If I determine that any material in Plaintiffs’ Sulssion pertaining to the 2008 Report,
including the proffered Exhibits regarding allegegfsonal injuries, is new and material
to resolution of this matter, | will notify Defendis and give them an opportunity to

respond.
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B. Motion to Strike

Defendants also argue that Plaintiffs’ Submissiboutd be stricken or excluded
because it contains redundant, impertinent, anddsdaus material that is immaterial to
the issues before this Court. For the reasonseaddd below, | hold that, in most cases,
Defendants have not met the high standard of shlgpthat the Plaintiffs’ Submission
“can have no possible bearing upon the subjectemattthe litigation.*®

Pursuant to Rule 12(f), “the Court may order seitkirom any pleading any
insufficient defense or any redundant, immateiiapertinent, or scandalous mattéf.”
Motions to strike are not favorédland “the granting of such a motion is permissi,

»19

mandatory”;” thus, such motions “are granted sparingly and aign clearly warranted

with all doubt being resolved in the nonmoving parfavor.”® “The test employed in

1 Topps Chewing Gum, Inc. v. Fleer Corp986 WL 538, at *1 (Del. Ch. Dec. 12,
1986).

7 Ct. Ch. R. 12(f).

18 Salem Church (Del.) Assocs. v. New Castle ,C2904 WL 1087341, at *2
(Del. Ch. May 6, 2004)Topps Chewing Guni986 WL 538, at *1.

19 Topps Chewing Gum986 WL 538, at *1.

20 Salem Church2004 WL 1087341, at *2 (citin§haffer v. Davis1990 WL 81892,
at *4 (Del. Super. June 12, 1990)).
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determining a motion to strike is: (1) whether tallenged averments are relevant to
an issue in the case and (2) whether they are ypdejudicial.**

In addressing the merits of Defendants’ motionttika, it is helpful to consider
the meaning of the terms immaterial, impertinent] acandalous as used in rule 12(f). A
matter is immaterial if it “has no essential or mnjant relationship to the claim for relief
or the defenses being pleaded, or a statement rdcessary particulars in connection
with and descriptive of that which is materidl.” A matter is impertinent if it contains
“statements that do not pertain, and are not nacgs® the issues in questiofi.” A

matter is scandalous if it “improperly casts a datory light on someone, most typically

on a party to the actiorf””

21 Id. The degree of relevance that is necessary to overa motion to strike is

low. As previously detailed by the Court,

[a] matter will not be stricken from a pleading esd it is
clear that it can have no possible bearing uponstiigect
matter of the litigation. If there is any doubt taswhether
under any contingency the matter may raise an ,stee
motion [to strike] should be denied.

Topps Chewing Gum1986 WL 538, at *1 (quoting 2A BDRES FEDERAL
PRACTICE § 12.21[2] (2d ed. 1985)).

22 Salem Church2004 WL 1087341, at *2.
23 Id.
24 Id.
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1. Impertinent
In this case, Defendants’ argue that Plaintiffstidien to file their Submission
more than twenty weeks after the deadline set byQwurt is impertinent, “particularly
when that filing relates back to issues raisedialt tome twenty-two months prior to the

"2>  Because Defendants do not challenge any spestfitements as being

filing.
impertinent, however, | find that they failed to eh¢heir burden of demonstrating that a
portion of Plaintiffs’ Submission should be stricken that basi&

Although it sometimes rambles, Plaintiffs’ Submasscontains factual allegations
attacking the key findings in the 2009 Report rdgay causation. Furthermore,
Plaintiffs’ Submission includes arguments regardgongereign immunity, liability of the
County and State, credibility of witnesses, Pléisitialleged personal injuries, and the
fairness of the hearing before the Master. Whisnynof the arguments are duplicative
of arguments previously proffered by the Queregutrey still have a “possible bearing

upon the subject matter of the litigation.” Themef they are not impertinent for

purposes of a Rule 12(f) motion to strike.

25 D.l. 272.

26 Indeed, while such arguments may reinforce Defetsi@argument that Plaintiffs’

Submission was untimely filed, they do not supornotion to strike based on
impertinence, which refers to “statements that dm pertain, and are not
necessary, to the issues in questiofdlem Church2004 WL 1087341, at *2.
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2. Redundant

Defendants also urge the Court to exclude the HEsh#ds redundant of evidence
already available in the record. Because | ded#l wbjections to each of the proferred
Exhibits in Part 11.B.4 below, | need not addresst targument here.

3. Scandalous

Defendants next seek to have the Court strike icemzaterial in Plaintiffs’
Submission they consider to be “scandalous.” $jpally, Defendants point to language
that accuses both the State and County of “turawgy the eyes” of the courts from
“seeing the lease between the State and the County?’ Plaintiffs further accuse
Defendants of “misinform[ing] the Court in the beging” concerning their knowledge
of the retaining wall’s disrepaff. Finally, Plaintiffs’ Submission alleges that tB&te’s
expert, Terrance Haskins, perjured himself whetifygsy about his knowledge of how
to fix cracks in the retaining walf. The State’s objection to these harsh allegatams
scandalous is understandable, but Plaintiffs’ aests1arguably have some relevance to

the issues addressed in the 2009 Report. Therefusecase is distinguishable from

cases where courts have stricken statements temolisgow disreputable character as

27 Pls.’ Subm'n 1.

28 Id. at 3.

29 Id. at 8. In support of these derogatory allegatitims Quereguans rely solely on

evidence already in the record and known to thetéfaat the time of the 2009
Report.
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unduly prejudicial because the legal question aui@swas unrelated to a party’s
character?

The purportedly scandalous allegations here coabgivcould have some bearing
on the litigation and, thus, meet the relatively Istandard of relevance on a motion to
strike. Additionally, | do not consider the statmts so egregious that they would cause
undue prejudice to any of the persons involvederé&fore | deny Defendants’ motions to
strike all or part of Plaintiffs’ Submission foribg scandalous.

4, Immaterial

Finally, Defendants argue that Plaintiffs’ Subnmaessshould be excluded because
it is “not material to the operative facts conseteand decided by the Master.” As to a
number of the statements in Plaintiffs’ Submissibrgannot say that they have “no
essential or important relationship to the claimrigief” pled by the Plaintiffs** Indeed,
most of the information in the Plaintiffs’ Submissilikely can clear the low hurdle
required to withstand a motion to strike. Becathse information also poses no threat of
material prejudice to Defendants, | see no basiexclude the body of Plaintiffs’

Submission as immaterial.

3 SeeBd. of Educ. of Sussex Cty. Vocational-Technichl ®ist. v. Sussex Tech

Educ. Ass'n 1998 WL 157373 (Del. Ch. Mar. 18, 1998) (allegat of sexual
misconduct with students held unduly prejudiciadl amelevant in proceeding to
determine whether an arbitrator properly could deessue of lawful termination).

31 Salem Church2004 WL 1087341, at *2.
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C. Objections to Exhibits Accompanying Plaintiffs’ Submission

Hand in hand with their motion to strike the inf@tion contained in the body of
Plaintiffs’ Submission, Defendants seek to exclatleof the Exhibits attached to that
Submission as being immaterial to the operativésfaonsidered by the Master and for
failing to meet the requirements for the admittaot@ewly discovered evidence under
Court of Chancery Rule 60(b).

The procedural context here is similar to, butthetsame as, a motion for a new
trial. Under Court of Chancery Rule 144, this Gauay, for good cause shown, elect to
take additional testimony or receive additionaldevice on any exception to a Master’'s
final report’®> Even in the absence of an exception, the Couraas of itsde novo
review can decide to set the matter down for furfvceedingg® Where a party to
proceedings before a Master proffers new evidehowjever, | consider it helpful, in
determining whether to accept that evidence, tongxa the considerations discussed in
Missouri-Kansas Pipe Line Coregarding the admissibility of newly discovered
evidence®

In Missouri-Kansas Pipe Line Cothe Supreme Court noted that a litigant is

“required to make the fullest possible preparatbhis case before trial” because of the

% Ct.Ch.R. 144(a)(1)
3 Ct. Ch. R. 144(a)(2)
3 2 A.2d 273 (Del. 1938).
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“danger of perjury” and “manifest injustice in alllng a party to allege that which may
be the consequence of his own neglect to defeaidmarse verdict® The Court then
listed several requirements that a party must detnate before being allowed to admit
new evidence. The Court stated:

The applicant is required to show that the newkcadvered

evidence has come to his knowledge since the thalt it

could not, in the exercise of reasonable diligeteee been

discovered for use at the trial; that it is so mateand

relevant that it will probably change the resulaihew trial is

granted; that it is not merely cumulative or imgeag in

character; and that it is reasonably possible tthatevidence
will be produced at triaf®

Whether a court grants a party’s request to adeit avidence “is not . . . of right, but
rests in the sound, reasonable and legal discrefitire court.®”

When the Masters in Chancery try a matter undee Rd4#, it is important that the
parties proceed diligently on the assumption thatevidentiary record they create likely
will be the record under which the Chancellor oce/IChancellor assigned to that case
will review each party’s claims. With that propmn and the teaching of thdissouri-
Kansas Pipe Line Caase in mind, | next examine Defendants’ argumfamtexcluding

each of the Exhibits.

% 2 A.2d 273, 277-78 (Del. 1938).
36 Id. at 278.
37 Id. at 277.
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1. Exhibits A-H

Exhibit A to Plaintiffs’ Submission consists of gep of four previous rulings |
made in this case. Those letter opinions constipart of the official docket. To the
extent they are relevant to any issue that migkean the course of mge novoreview
of the Master’s Reports, | would not hesitate tasider them, whether or not they were
part of Plaintiffs’ Submission. Accordingly, thenion of the motion to strike directed
to Exhibit A is denied.

In Exhibit B, the Quereguans submit four casesrrefeto in their Submission.
They cite the cases on the issues of water trespagsreign immunity, and the standards
for motions for reargument and summary judgmentavifk concluded to accept
Plaintiffs’ Submission for the most part, | alsdlwbnsider these cases to the extent they
are relevant. These cases may have been menimtiesl proceedings before the Master
and addressed in that context by Defendants. yresant, if Defendants wish to submit
something further regarding these cases, they dwso within ten days of the date of
this Letter Opinion.

Exhibit C consists of three motions filed in thigtian in 2008, while the matter
was before Master Glasscock. If these motionsedexant to the Court'de novareview
of the Master’'s 2008 and 2009 Reports, they wilrddewed, whether or not Plaintiffs
have taken any exceptions. Therefore, Defendaifitsi@t be prejudiced by the Court’s

consideration of these materials and the motigstrike as to them is denied.
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Exhibit D consists of excerpts from a transcripaascheduling conference before
Vice Chancellor Strine, excerpts of trial testimpagpd a deposition. The excerpts from
the scheduling conference relate to the unsucdeastiémpt to mediate this matter. As
these excerpts relate to settlement discussionsnadiation in general, they are not
admissible for purposes of this court’s reviewhsd Master’'s Reports and, therefore, will
be stricker’® The excerpts from the trial testimony concern téstimony of an expert
witness, Lucjan Zlotnicki, on May 6, 2009. Becatise trial transcript will be reviewed
by this Courtde novo there is no need to strike this evidence. Hmnahe Lawhead
deposition in Exhibit D was taken on April 9, 208connection with the proceedings
before the Master. | see no prejudice to Defersd&moim allowing this document to be
considered part of the record for review and, ttoees deny the motion to strike as to it.

Exhibit E consists of an affidavit of Zlotnicki dat June 9, 2005. To the extent it
was used or referred to in the proceedings bef@dviaster, | deny the motion to strike.
If the affidavit was not used or referred to in fh@ceedings before the Master, | will
exclude it as hearsay and untimely.

Exhibit F consists of medical records of Joanne r€gyean dated November 7,
2009, and certain prescription drug informatioratiely to one or more of the Plaintiffs.
If this Court confirms the 2009 Report regardingsation and liability, these documents

will be irrelevant. If the Court decides not tonfiom the 2009 Report, it will reviewle

38 SeeCt. Ch. R. 174; D.R.E. 408.
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novothe 2008 Report regarding the alleged personatiey. In that regard, Exhibit F of
Plaintiffs’ Submission may be relevant. Therefdravill deny Defendants’ motion to
strike as to Exhibit F, but will defer any consiagon of that exhibit until after my
review of the 2009 Repoft.

Exhibit H*® includes a letter to Javier Quereguan from thenBosl attorney dated
January 30, 2008 discussing a discovery issuetedfifphotographs dated on or about
December 12, 2009 that appear to relate to thenelhiwater problems on the Quereguan
property are attached to this letter. The PldsitSubmission alleges that the January
30, 2008 discovery letter shows that the Countylatd evidence during discovery. To
the extent the information in the letter is alreguiyrt of the record created during the
proceedings before the Master, this Court will ud it in the course of mgle novo
review and deny the motion to strike it. If notyill exclude the letter as irrelevant.

The photographs appear to relate to the claimeg&matoblems on Plaintiffs’
property and may be relevant to the causation ssaddressed in the 2009 Report. Those
photographs, however, were created after the cdiopleof the trial and post-trial
proceedings before the Master. In that sense, #reyuntimely. In addition, the

photographs are merely cumulative of the evideniceady presented by Plaintiffs

39 If Defendants consider it important to respondPaintiffs’ Submission as it

relates to Exhibit F, they may do so within tenglay

40 There is no Exhibit G to Plaintiffs’ Submission.
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regarding the nature and extent of the water prolaa their property. Therefore, | will
grant Defendants’ motion to strike as to all thetymies in Exhibit H.

2. Additional exhibits

In addition, the Quereguans submitted two CDs whih Plaintiffs’ Submission.
The first CD contains a video purportedly takenFabruary 24, 2010, that shows water
seeping through a crack that runs the height ofekaining wall. Because the condition
shown in this video is consistent with the evidebe®re the Master, | consider it to be
merely cumulative. Furthermore, the video is mokdd to or supported by any expert
testimony and, thus, is not likely to be so matammto alter the result of this Couds
novo review of the record before the Master. Basedtlmse factors, which were
identified in Missouri-Kansas Pipe Line Caas relevant to the evaluation of new
evidence'! | grant the motion to strike as to the video.

The second CD contains an interview conducted oty %, 1999 in which
Plaintiff Javier Quereguan answers questions regardis property, the retaining wall,
and his interactions with the County. If this mview was referred to in connection with
the proceedings before the Master subject to thigi® review, it will be considered. In
any event, however, | see no prejudice to Defersdfrom allowing this recording to be
considered part of the record for review. Therefdrdeny the motion to strike as to the

second CD.

“1 Missouri-Kansas Pipe Lin@ A.2d at 278.
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[I. CONCLUSION

For the foregoing reasons and to the extent siatédte Letter Opinion, | grant in
part and deny in part the State’s motion to stakel the County’s motion to disallow
consideration of the Plaintiffs’ Submission andats€ompanying Exhibits. If Defendants
wish to submit something further regarding the agp®f Plaintiffs’ Submission that
have not been stricken, they must do so withirdeys of the date of this Letter Opinion.

IT IS SO ORDERED.

Sincerely,
/s/ Donald F. Parsons, Jr.

Vice Chancellor

lef



