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This matter involves a distressed real estateusstring and, in particular, an
investor's application for the Court to temporaritgstrain a mezzanine creditor’s
foreclosure proceeding on collateral securingagl The investor asserts that the entity
in which it has its investment has an indirect osgh@ interest in the collateral, which
will be lost forever if the foreclosure is permdtéo proceed. In this Memorandum
Opinion, | deny the investor’s application, finditttat its claim is barred by laches and,
in any event, the investor has not made a showufficent to obtain the relief it
requests.

l. BACKGROUND
A. Parties

Defendant, Counterclaimant, and Third-Party Pl#inkastern Property Fund |
SPE (MS REF), LLC (“Eastern”), is a Delaware linditeability company and the sole
Class A unitholder of Third-Party Defendant MS Rés®enior Holdings LLC (*MS
Resort”) (together with the other Third-Party Deafants, “TPDs”). MS Resort is a
Delaware limited liability company and, like thehet TPDs, is an affiliate of Morgan
Stanley. It is controlled by its managing membEhjrd-Party Defendant Managing
Member, LLC (*“Managing Member”), and the latterisossor, Third-Party Defendant
MS Real Estate Fund V US (“MSREF”). Both ManagMgmber and MSREF are also
Delaware limited liability companies. Finally, i®iaff and Counterclaim Defendant,

CNL-AB LLC (“CNL-AB"), is a Delaware limited liabity company.



B. Facts

Eastern’s application for a temporary restrainimgeo (“TRO”) requires me to
unpack a rather complicated ownership structure ngmibe parties involved in this
matter. | briefly sketch this structure hére.

1. The basic structure of the Morgan Stanley affiliats and the Mezzanine Loans

MSREF owns MSREF Resort Holdings LLC, which ownsi@ority stake in MS
Resor?! MS Resort owns 100% of MS Resort Holdings, LLChickh owns, in
succeeding fashion, MS Resorts V, LLC, MS ResovisULC (the “Borrower”), MS
Resorts Ill, LLC (the “Collateral”), MS Resorts ILLC, and MS Resorts |, LLC. MS
Resorts |, LLC owns interests in two pools of luxuvesort hotels. Pool A contains five
properties and Pool B contains three propeftiddS Resort’s only asset is its indirect
ownership of the Borrower, which owns 100% of themmbership interests in the
Collateral, which, in turn, indirectly owns inteteén the pools of resort hotéls.

MS Resort and the hotel properties are burdenel mitre than $3.1 billion of

secured and unsecured debt from numerous lenderparticular, Pool A is subject to

For additional information, see Exhibit B to CMIB’s Verified Complaint (the
“Complaint”).

Approximately 51.7% of the common interests of R&sort are held by MSREF
with the remaining interests held by other equmyeistors. Aff. of Daniel
Kamensky (“Kamensky Aff.”) { 3.

3 Id. 7 4.

Id. 1 5. CNL-AB contends that the Borrower is outtltd money because it sits
behind approximately $3.1 billion of debt at a edyiof subsidiary levels above
the Pool A and B propertiesd.



approximately $1.525 billion of property level delwhich matures on February 1, 2011.
Pool B is subject to approximately $995 millionpwbperty level debt, which matures on
May 9, 2012 Junior to this approximately $2.5 billion in deltie “Senior Loans”) is
$600 million in additional corporate mezzanine dabtd by CNL-AB. Specifically,
between MS Resort and the Pool A properties amriassof entities that are borrowers
on outstanding loans from CNL-AB and two joint wams comprised of different
indirect members of CNL-AB that are secured bydhaity interests of the borrower in
the next entity down the chainThese loans include CNL-AB'’s extension of: (1200
million loan to the Borrower (the “Corporate MezzanC Loan” or “C Loan”) (together
with the other Corporate Mezzanine loans, the “Gmafe Mezzanine Loans”), which is
secured by the Borrower’s sole ownership inteneshe Collateraf: (2) a $200 million

loan to the Collateral (the “Corporate Mezzaninedan” or “B Loan”), which is secured

> Aff. of Marc D. Puntus (“Puntus Aff.”) T 3.
® ld.
! Kamensky Aff. § 7.

8 Id. § 6. Pursuant to the Mezzanine Loan and Secuidyeement (Third
Mezzanine) dated April 12, 2007, CNL-AB’s predeagss interest extended the
$200 million Corporate Mezzanine C Loan to the Bamrer. SeeCompl. { 8;id.
Ex. A. The original lender, Morgan Stanley MortgaQapital Inc. (the “Original
Lender”) assigned its interests under the Mezzahoan to CNL-AB. Verified
Countercl. and Third-Party Compl. of Eastern Progpé&und | SPE (MS REF)
LLC (the “Counterclaim Complaint”) § 23. For tharposes of this Memorandum
Opinion, all references to CNL-AB include the Ongi Lender, unless specified
otherwise.



by the Collateral’s sole interest in MS Resort$ #énd (3) a $200 million loan to MS
Resorts Il (the “Corporate Mezzanine A Loan” or L&an”), which is secured by MS
Resorts II's sole ownership interest in MS Resgrtshich in turn owns, among other
things, the Pool A properti€8. Loans A and B are senior to Loart'CIn addition, these
three loans benefit from limited “bad boy” guaragdérom MSREF up to an aggregate of
$75 million, which may be triggered by certain dfied violations of the Corporate

Mezzanine Loan documents, including a bankruptaygfiby the relevant borroweéf.

9 Kamensky Aff. § 6.
0.
1 Aff. of Michael Quinn (“Quinn Aff.”) ] 7.

12 Kamensky Aff. 8. Typically, real estate finandoans are made on a
nonrecourse basis, meaning that lenders are gbnerdy able to look to their
collateral to offset losses, while borrowers aneirtiequity-holders are expressly
exculpated from liability.SeeAnthony J. Colletta & Daniel M. KaselNuances of
Non-Recourse Carve-Out Guarantiesn REIT AND REAL ESTATE M&A
RESTRUCTURINGS ANDRECAPITALIZATIONS 2010,at 125, 127 (PLI Real Estate
Law & Practice, Course Handbook Series No. 5740201So-called “bad boy”
clauses are exceptions to a loan’s nonrecoursessiatthat losses resulting from
certain bad conduct of the borrower and its atBsaare may be recovered against
the borrower. Id. “These ‘bad-boy act’ or ‘non-recourse carve-agiraranties
cover certain defaults or other actions that lesithave identified as posing special
risks to their interests and collateral, effectyvearving out these actions from the
non-recourse veil that otherwise shields the boeroand its equity-holders from
liability.” Id. “Standard non-recourse carve-outs covered by-bogdact
guaranties include fraud, intentional misreprederia misappropriation, waste,
unpermitted transfers or encumbrances, unpermittbebtedness (even if the debt
Is subordinate to the mortgage loan), failure togly with special-purpose entity
(or ‘SPE’) covenants and voluntary or collusiveadhuntary bankruptcy filings.”
Id.



Based on the $600 million in Corporate Mezzaninariand approximately $2.5
billion in Senior Loans, a total of $3.1 billion debt sits ahead of MS Resort, in which
Eastern claims its interest. Moreover, CNL-AB avers that substantially the ient
capital structure outlined above has been in ptacee April 2007, when MSREF first
acquired its indirect interest in the resort propser® In addition, the TPDs assert that
Eastern has known of the problems with the abosaddor a significant period of time
because MS Resort and Managing Member have bemngihg for well over a year to
craft a plan to recapitalize MS Resort, and itseltédness, in an equitable manter.
Despite Eastern’s knowledge of the dire financieduwmstances of the entities to which
the rights of MS Resort are subordinate, the TP@send that Eastern showed little
interest in a restructuring plan and refused tebiear its distribution payments under MS
Resort's LLC agreement. Eastern also declined various restructuring psafsoby the
TPDs in which Eastern was offered a nominal casbwery, premised on new capital
being funded into MS Resort and the opportunitynizest new money as part of the

restructuring, stating that the cash recovery waddw and that it had no plans to invest

13 Ans. Br. of Pl./Countercl. Def. CNL-AB in Opp. fef/Countercl. Pl.’s Mot. for a
Temp. Res. Or. or Prelim. Inj. (“CNL-AB Opp.”) 5uRtus Aff. § 3.

14 Kamensky Aff. § 10.

15 Quinn Aff. § 15. The resort hotels are high-&mdiry resorts, which plummeted

in value during the recent recession. As suchy therent value is nowhere near
sufficient to service or repay the debt owed onetated to themld. To facilitate

a restructuring plan, MS Resort and Managing Mendrgyaged the services of
financial advisors Miller Buckfire & Co. (“Miller Bckfire”). Id. 1 15-18.

16 SeeQuinn Aff. § 19.



new capital.” As a result, MS Resort still was obligated to m@ayment distributions
to Eastern, on which it subsequently defaultedlissussednfra.

2. The Corporate Mezzanine Loan defaults

In October 2010, MSREF defaulted on all of the @oape Mezzanine Loari8.
MSREF temporarily cured the defaults on Loans A 8nthrough a voluntary capital
infusion and secured a forbearance with respelcoam C. In November 2010, however,
the Loan C forbearance ended and Loan B went battk default the next montf.
Notwithstanding these events, CNL-AB has not yeedtosed on any of its borrowers.
But, on February 1, 2011, some $1.5 billion outdiag on the Senior Loans for the Pool
A properties will become due and payaffle.Thus, in an effort to foreclose on the
Collateral before senior lenders can do the samgla any other action to inhibit its
rights to the Collateral, CNL-AB has asserted datcactual rights to enforce its security
interest in the Collateral and commenced two sepd@eclosure actions under UCC

Article 9 on January 6, 20%4.

17 Id. 9 24-26.
18 Id. 7 28; Kamensky Aff. § 12.

19 Quinn Aff. 17 29-30. The lenders of Loan iB2{ CNL-AB) agreed to forbear
from foreclosing on Loan B for a limited time in &amber 2010.d.

20 |d. 7 14. CNL-AB currently is in discussions wittettenders of the Senior Loans

concerning a potential restructuring of those lp&ns evidently no agreement has
been reached to date. CNL-AB Opp. 8.

2L seeCompl. 1 9id. Exs. C and D.



3. The January 6 Agreements

Complicating this situation further, CNL-AB and tan other entities, including
MSREF, entered into a “series of agreements” oruagn6, 2011 (the “January 6
Agreements”), under which MSREF obtained “certamnited rights if and when [CNL-
AB] obtained title to the Collateraf®* According to CNL-AB and the TPDs, MSREF
sought an agreement with CNL-AB to release MSRBmfthe “bad boy” guarantees to
which it was a party with respect to Loans A%C. Moreover, the parties to the
agreements sought to “allocate among each othenamwyinvestment that might be made
if necessary in a restructuring”

The January 6 Agreements include: two Indemnificati Agreements
(“Indemnification Agreements | and 11"); a Co-Integent Agreement; an Agreement
Regarding Corporate Mezzanine Loans; and the Ldnit@bility Company Operating
Agreement of CNL-AB LLC?® As part of these agreements, MSREF paid apprdgigna

$6 million to fund CNL-AB’s purchase of Loan C ixahange for a release from its

22 Compl. § 17; Countercl. Compl.  28. Because HIBSRemains liable under
certain “bad boy” guarantees with respect to thei@el.oans connected to the
Pool B properties, CNL-AB asserts that the two md#ication agreements offer
MSREF some protection in connection with liabil#gsing from actions taken by
CNL-AB after obtaining title to the Collateral. Keensky Aff. § 17.

23 Quinn Aff. ] 32.
2 d. 117
2 Aff. of Joel Friedlander (“Friedlander Aff.”) Ex#-E.

-



guaranty of Loan C and contingent releases frongisrantees on Loans A and®B.
MSREF also obtained certain contingent co-investnrgghts in CNL-AB that are
transferable to other investors in MS Resort, iditly Easterri!

4. Eastern’s interests in the Collateral

In accordance with an Amended and Restated Limiteability Company
Agreement dated July 8, 2008 (the “Operating Agreetl), Eastern became the sole
Class A preferred unitholder of MS Res®rtPursuant to the Operating Agreement, MS
Resort was obligated to pay to Eastern the ClaBss&ibution Amount on the tenth day
of each montf’ A “Default,” as defined in the Operating Agreerhelny MS Resort
occurs when “[Eastern] is not paid the Class A Undtribution Amount within five days
following the applicable Distribution Date more théwo times in any twelve month
period[.]”° Eastern contends that on September 10, 2010, &8rRdefaulted under the

Operating Agreement because it failed to pay th&tribution Amount for the second

26 Kamensky Aff. § 16. CNL-AB explains that MSRE&tributed Loan C to CNL-
AB, which is a joint venture between the lendersLofins A and B. Id. In
addition, the TPDs aver that the release from L8awas immediate, while the
other releases are contingent upon certain evéaht§. 33.

27 Quinn Aff. ] 34.
28 SeeCountercl. Compl. Ex. A, the Operating Agreement.
2 |d. §4.1(a).

30 Id. § 1.8.



consecutive montf: As a result, and in accordance with §§ 6.1 aBd6the Operating
Agreement, which call for the immediate redemptainEastern’s Class A units and
certain other payments upon MS Resort’'s Defaulstéta claims that MS Resort now
owes it more than $200 milliofi. In a January 7, 2011 notice of default to MS Reso
Eastern made clear that it would oppose effortd®yResort, in conjunction with other
entities, to liquidate all or substantially all it$ assets, including MS Resort’s indirect
ownership of the Collateral, in frustration of Easts ability to collect its debt

5. The imminent foreclosure on the Collateral

On January 6, 2011, CNL-AB issued a notice of “Rete of Pledged Collateral
in full satisfaction pursuant to Section 9-620 bé tNew York Uniform Commercial
Code [(the ‘UCC")],” which announced its intentitmstrictly foreclose on the Collateral,
absent any applicable objections, on January 261 Z0Under New York UCC § 9-620,
a secured lender may accept collateral in fullsgattion of the obligation it secures, in

lieu of a sale or auction of the collateral, if, @mg other things, the debtor consents and

3l Countercl. Compl. § 16. Eastern also contenalsatbefault occurred when CNL-

AB accelerated the Mezzanine Loan in accordanck ®perating Agreement §
1.8. That provision states that a Default will @ccpon the acceleration of an
“Existing Secured Loan,” which refers to a groupcofporate mezzanine loans
that includes Loan C. Operating Agreement § 1.8.

3 Countercl. Compl. 7 17-18.
3 SeeCompl. Ex. E.

3 SeeCompl. Ex. C. As discussed furthafra, CNL-AB later agreed not to move

forward with a strict foreclosure until Friday, Jamy 28, 2011. Docket Items
(“D.1.") 28, 42.



certain other interested parties to the loan, thalg individuals holding interests in the
collateral subordinate to the security interesisatie, do not timely object. In the
absence of proper objections, the secured lendgrcoramence the strict foreclosure on
the collateral twenty days after sending the appatg notice under 88 9-620 and 9-
6213 Eastern contends that unlike CNL-AB’s notice ur@l®-610 described below, the
§ 9-620 notice was not made pubfic.

Alternatively, in the event that a proper party eut$ to a strict foreclosure, a
secured lender may dispose of the collateral uBd@610 by a commercially reasonable
“public disposition” with advance notice to parti@s interest® Pursuant to this

alternative option, on January 6, 2011, CNL-AB emotice of its intention to place the

% SeeN.Y. U.C.C. Law § 9-620(a) (McKinney). In partlay, this provision states,

in relevant part: “(a) Except as otherwise providedsubsections (g) and (h)
[which are not applicable here], a secured party aecept collateral in full or

partial satisfaction of the obligation it securedyoif: (1) the debtor consents to
the acceptance under subsection (c); (2) the seqaey does not receive, within
the time set forth in subsection (d), a notificatiof objection to the proposal
authenticated by: (A) a person to which the secyaaty was required to send a
proposal under Section 9-621; or (B) any other @er®other than the debtor,
holding an interest in the collateral subordinatéhte security interest that is the

subject of the proposal; . . . (4) subsectiord@s not require the secured party to
dispose of the collateral or the debtor waivesrdmgirement pursuant to Section
9-624.” 1d.

% Seeid. §§ 9-620(c) and (d).
37 Countercl. Compl. ] 27.

% SeeN.Y. U.C.C. Law 88§ 9-610(a)-(c) (McKinney).

10



Collateral for auction to the highest qualified ded at a public sale to take place on
January 28, 2011 (if it is not able to completérizisforeclosure earlier’

Under either scenario, CNL-AB made clear its intenfioreclose on the Collateral
before February 1, 2011. Eastern asserts on iafitom and belief that Managing
Member has agreed, as part of the January 6 Agresraad in violation of its fiduciary
duties to MS Resort stakeholders, not to take atiprato oppose CNL-AB’s noticed
foreclosure, such as objecting to the strict famsgte under 8 9-620 or opposing the
public disposition under § 9-618. According to Eastern, MSREF has assured itsedf of
continuing interest in the Collateral through thenudary 6 Agreements and the joint
venture with CNL-AB and Managing Member agreed isedi-dealing fashion not to
resist and to participate in the foreclosure inhexge for value. As a result, Eastern
alleges they failed to take action to halt the imenit foreclosure, which will deprive MS
Resort of its sole asset, the Collateral, and,,tthes ability to repay its obligations to
Easterri

C. Procedural History

On January 19, 2011, CNL-AB filed the Complaint iagh Eastern, seeking
declaratory and injunctive relief as well as dansaf@r Eastern’s alleged interference

with CNL-AB’s plans to foreclose on the Collatersécuring Loan C. CNL-AB

3 SeeCompl. Ex. D.
Countercl. Compl. { 28.
2 d,

11



concurrently moved for an expedited trial. Two sldster, on January 21, Eastern filed
its Counterclaim Complaint, asserting counterclaegginst CNL-AB and third-party
claims against MS Resort, Managing Member, and MSB&sed on the following four
counts: (I) breach of fiduciary duty against MamagMember; (ll) aiding and abetting
breach of fiduciary duty against CNL-AB and MSREHt) breach of contract against
MS Resort; and (IV) appointment of a receiver fd8 Resort. Eastern also filed motions
for expedited proceedings, a TRO, and the appomitmiea receiver pendente lite for MS
Resort.

Later on January 21, | held a telephonic hearihg (@anuary 21 Hearing”) on the
parties’ various motions. At the January 21 Henri@NL-AB effectively withdrew its
motion to expedite and opposed Eastern’s paralligiiom to expedite as well as its
applications for interim relief. Eastern’s motionsflected concerns about a strict
foreclosure by CNL-AB under UCC § 9-620 on Janu2Byand a foreclosure sale on
January 28. The result of the January 21 Heariag tvat | granted Eastern’s motion to
expedite to the extent that | scheduled a heamngafpreliminary injunction (“PI”) on
Thursday, January 27 (the “PI Hearing?)! reserved judgment on Eastern’s motions for
a TRO as to CNL-AB’s plan to accomplish a striateidosure on January 26 until such

time as | could consider the relevant submissiooseralosely*®

42 SeeTranscript of January 21, 2011 Hearing (“Tr.”1&19.

43 At the time of the January 21 Hearing, CNL-AB hamt responded to Eastern’s
motion for a TRO in writing.

12



On January 24, Eastern submitted a Renewed Matioa Temporary Restraining
Order, requesting that the Court temporarily rest@NL-AB from strictly foreclosing
on the Collateral until after the PI Hearitig. The following day, however, CNL-AB
voluntarily agreed to postpone the strict forectesuntil Friday, January 28, to permit
the Court to address the parties’ claims on a nteecord. CNL-AB and the TPDs
filed their respective opposition briefs shortletbafter, and Eastern replied on January
26. The TPDs filed a letter addressing certaintéichissues on January 27. Later that
day, | held the Pl Hearing. This Memorandum Omnieflects my ruling on Eastern’s
motion.

D. Parties’ Contentions

Eastern asserts that a TRO is necessary becausagiMgrMember, aided and
abetted by CNL-AB and MSREF, has breached its fatycduties to MS Resort and
Eastern by engaging in self-dealing in an efforptevent Eastern from collecting any
portion of the debt owed to it by MS ResbttlIn particular, Eastern contends that CNL-

AB and MSREF seek to frustrate the collection sfdébt through a collusive foreclosure

44 In particular, it sought to bring to the Couréigention certain “newly discovered

evidence” it received after the Hearing. In thegard, it submitted a supplemental
brief (Eastern’s “Supplemental Brief” or “DSB”) ats motion on January 25,
2011. Similarly, | refer to Eastern’s Brief in Sugst of its Motions for a
Temporary Restraining Order, Appointment of Receivend Expedited
Proceedings as Eastern’s “Original Brief” or “DOBEastern did not include an
application for a receiver in its renewed motioniroiits Supplemental Brief so |
have not considered any application for a recaivéinis Memorandum Opinion.

% Countercl. Compl. 7 1-3.

13



that would shift the only assets available to $atisat debt away from MS Resort and
direct them, instead, to entities as to which MamgdvMember and its affiliates retain
“certain limited rights.*® As a result, according to Eastern, Managing Mertiisenot a
fiduciary able to evaluate whether the foreclossren the best interests of MS Resort
and its stakeholders or able to fairly evaluaterattives to permitting the foreclosure to
proceed.*’

For its part, CNL-AB contends that Eastern has inectlinterest in the Collateral
and its interest in MS Resort is too far underwated removed from the underlying
value in the resort properties to warrant the faliseeks’ Essentially, CNL-AB argues
that Eastern improperly is attempting to disrug tlestructuring negotiations between
MSREF, CNL-AB, and related entities in the hopeseakiving a hold-up payment.

. ANALYSIS
A. Laches

Preliminarily, CNL-AB and the TPDs urge the derm&lEastern’s motion on the

ground of lache§’ They contend that Eastern knew about the prosgfeatforeclosure

°d.f9.
4" DSB2.
% CNL-AB Opp. 9.

49 Seeid. 11-13; Third-Party Defs.’ Ans. Br. in Opp. to TdhParty Pl.’s Mots. for a
TRO and App. of a Receiver (“TPD Opp.”) 8-10. THREDs also argue that |
should deny Eastern’s motion because Eastern ctoméss Court with unclean
hands in that it seeks only to “maximize its owndhop value and deprive other
investors, who have carefully followed the rulesd aopenly disclosed their

14



on the Collateral by January 7, 2011, the day &@téL-AB publicly noticed its intention

to enforce its right under UCC 8 9-610 to sell @@lateral on January 28, or, perhaps, as
early as October 14, 2010, when the Borrower fiesaulted on the Corporate Mezzanine
C Loan.® Despite this knowledge, however, Eastern waitgd danuary 21 to assert its
claims seeking to block the foreclosure.

The defense of laches bars an action in equityhd tnovant waited an
unreasonable length of time before asserting &nd and the delay unfairly prejudices
the nonmovant' Generally, laches requires proof of three elemd) knowledge of a
claim by the claimant; (2) unreasonable delay imdging the claim; and (3) resulting
prejudice to the nonmovarft. An unreasonable delaan range from as long as several
years to as little as one month, but the tempajpéet of the delay is less critical than the
reasons for it> As such, the doctrine of laches permits this €tiorhold a [movant] to

a shorter period if, in terms of equity, [it] shdiiave acted with greater alacrity . .>*.”

intentions, a long-planned foreclosure opportuhityiPD Opp. 10. Because |
hold that Eastern’s motion lacks merit, | do na@tale the issue of unclean hands.

CNL-AB Opp. 11.

>l See, e.g.Whittington v. Dragon Gp., L.L.C991 A.2d 1, 7-8 (Del. 2009);
Gradient OC Master, Ltd. v. NBC Universal, In830 A.2d 104, 135 (Del. Ch.
2007) (noting that laches may apply if a claimaas knowledge of its claim and
prejudices the opposition by unreasonably delayirginging the claim).

>2 Whittington 991 A.2d at 8 (“This doctrine ‘is rooted in thexim that equity aids

the vigilant, not those who slumber on their rightginternal citations omitted).
> Id. at7-8.
> 1d. at8.

15



Indeed, under Delaware law, a motion for expedipedceedings, like a TRO or a
hearing, may be denied where the movant has noepded as promptly as it might and,
by virtue of its torpor, has contributed to the egemcy nature of its application for
preliminary relief>

Under these facts, | find that Eastern is guiltyashes. Regarding its knowledge,
| note that Eastern reasonably might not have knalout the imminence of CNL-AB’s
foreclosure as of October 14, 2010, the date theoBer defaulted on the Corporate
Mezzanine C Loan. For example, in a November 102Borbearance Agreement, the
Original Lender agreed to forbear from foreclosimg the Borrower’s interest in the
Collateral until November 14, 20£0. Eastern might have interpreted this agreement as
evidencing a general intent by CNL-AB to avoid amminent foreclosure and work to
restructure the Borrower’s debt, even if for a sltoration. But, all notions of this sort
should have been dispelled when, on January 6,,Z08l1-AB publicly announced its
“Notification of Disposition of Collateral,” whiclstated its intention to foreclose on the
Collateral, absent any applicable objections, omudey 28, 2012’ Therefore, after
January 6, Eastern had, at least, constructive kume that CNL-AB was going to

foreclose on the Collateral, at the latest, on dan28, 2011. Any objections to this

> SeeMoor Disposal Serv., Inc. v. Kent Cty. Levy, @007 WL 2351070, at *1
(Del. Ch. Aug. 10, 2007).

> Aff. of Richard J. Thomas (“Thomas Aff.”) Ex B.
>"  SeeCompl. Ex. D.

16



foreclosure also should have been clear to Eastedanuary 7° The record confirms
this because Eastern sent a letter to MS Resoftaonary 7 (the “January 7 Letter”)
outlining substantially the same claim against M&®tt and its representatives that it
now asserts against CNL-AB and the TPDs, includit®Resort’

Despite being on notice of the foreclosure by Janidd’ Eastern unreasonably sat
on its hands for two weeks. Indeed, with the notlmat an eleventh-hour suit by Eastern
could tie up CNL-AB'’s foreclosure efforts beyonct thll-important February 1 deadline,
CNL-AB filed a preemptive suit against Eastern dieclaratory judgment on January 19
to prevent such an occurrence from happefiindt was not until January 21, however,
that Eastern showed its hand by bringing a muldted claims against CNL and the

TPDs, alleging much of the substance containetsidanuary 7 Letter. A delay of this

>8 Despite Eastern’s contention otherwise, thereoishowing that Eastern needed

actual copies of the January 6 Agreements to btghgharges against CNL-AB
and the TPDs. Indeed, it eventually filed the QGetrlaim Complaint without

having received those agreements. It also wastaldend its January 7 Letter to
MS Resort alleging certain improprieties regardihgse agreements without
having seen them. Thus, it is no excuse for Ea'statelay that they did not
receive the January 6 Agreements until after CNL{A&I suit on January 19.

>9 SeeCompl. Ex. E. In this letter, Eastern makes cthat it “intend[ed] to pursue

all available avenues to challenge” the foreclosude

% Eastern denies knowing of CNL-AB's plans to slyioreclose on the Collateral

until it received the Complaint on January 19. @etcl. Compl. § 27. But, the
strict foreclosure originally was to occur on Janyu26, a mere two days before
the publicly noticed public disposition on Janu@8; Thus, for purposes of my
laches analysis, | do not find that Eastern’s lafknotice about the strict
foreclosure excuses its dilatory response to taer@d January 28 disposition.

®1  SeeCNL-AB Opp. 12.
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length, especially when Eastern wasted nearly éemrof the twenty-one days before the

foreclosure was set to occur, is typically foundeasonable for laches purpo$és.

Eastern argues, however, that its delay is mitdydte the fact that it believed

CNL-AB was interested in resolving the parties’ piies consensualf{j. In some

situations, a movant reasonably might delay imdjlsuit because it believes in good faith

that the parties might resolve their difference$ olucourt, even in a time-sensitive

matter® Nevertheless, | am not persuaded that Eastesomaaly believed it could find

62

63

64

SeeOliver Press P’rs, LLC v. DeckeR005 WL 3441364, at *1 (Del. Ch. Dec. 6,
2005) (finding that a delay wasting nearly half ttree available for the parties to
prepare was unreasonable).

Eastern asserts that it cannot be faulted forgfiits claims as late as January 21
because it was duped by CNL-AB into believing tthed latter sought to resolve
Eastern’s objections out of courSeeDef. and Countercl. and Third-Party Pl.’s
Supp. Br. in Further Support of its Mot. for a TRDd App. of a Receiver
(“DRB”). 6; DSB Ex. 2, Dep. of Daniel Kamensky, 130r. 15 (“They noticed out
the sale. We immediately asked, repeatedly, aswloeyd admit, for copies of the
underlying documents, under which the collusiongeeqed. They refused and
they refused. Their papers, at paragraph 22 ofctimeplaint, references a fairly
extraordinary call, where the CEO of one of thégrds called me, to ask that we
hold off, and that he would need to talk to the Y&r Stanley entities to address
the situation and get us the documents. That wisamnJanuary 14th. And we
thought, given that, that we were to be getting thlormation and, more
importantly, the -- | don't want to get into thebstance of what was offered, but
the -- there was relief to be given, and we gotthat, but the complaint. So we
were -- we were suckered in. Guilty as charged. Araut we brought our action
as soon as it became clear that what was happemsgot actually our fiduciary
minding any duties, but simply an effort by themhtve us hold our papers and
expect exercise of duties by a fiduciary when, actf they were preparing to
eliminate our position by the back door.”). Eastetaims that it was not until
January 18 that it was informed by CNL-AB that nigggemns had failed. DRB 6.

See Doskocil Cos. v. Grigg¥988 WL 81267, at *667 (Del. Ch. Aug. 4, 1988) (*
am not satisfied that this delay constitutes lacheder the facts presented.
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common ground with CNL-AB regarding its objectiaasthe foreclosure. On January
14, for example, Eastern’s counsel made clear tauhorized representative of CNL-
AB that Eastern’s objective was to stop CNL-AB's€olosure actionS. Moreover, by
this time, there were less than two weeks befoeeftineclosure sale was to occur and
Eastern had at least constructive knowledge, a§ wklthe looming defaults on the
Senior Loans on February 1. With the knowledgé skamuch was riding on the timing
of that sale, Eastern could continue to pursuelesingndedly a consensual resolution for
only so long before it was required to bring itspilite before this Court, or risk
exacerbating an already urgent situation and piangl the opposition. This Court
generally looks favorably upon parties’ efforts dettle disputes consensually, but by
January 14, at the latest, Eastern should haveepded on a parallel litigation path so as
to avoid sleeping on its rights.

Regarding the element of prejudice, | find thattBass delay caused prejudice to
CNL-AB and the TPDs by leaving them with an extrgnsiort window within which to
conduct discovery and present their defenses t@Cthat, when Eastern had the benefit
of several weeks to prepare. In fact, the deléiythee Court and the opposition parties

with just seven days until the foreclosure sale seisto occur and a mere six days to

Although Doskocil was aware of the Preferred Stoffkring at least by July 25,
1988, Doskocil apparently believed that an acconatiod could be reached with
Wilson Foods whereby the Preferred Stock wouldb®oissued without sufficient
prior notice to allow an emergency application ¢odoought to the Court.”).

% Compl. | 22.
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prepare for the Pl Hearing. Moreover, the delayscmed nearly fourteen days from the
date Eastern had notice, which is about 2/3 oftithe potentially available to prepare,

hear, and decide its motion for a Pl before theudan 28 deadline. This Court

previously has denied a P! on the ground of laahéise face of a shorter del&y.

Based on the record before me, | find that Easdectdim is barred by laches
because it contributed to the emergency naturésapplication for injunctive relief and
prejudiced the opposing parties in doing so. Tdase involves a highly complicated
capital structure with numerous interested parie®l somewhat unusual claims.
Eastern’s delay in asserting its counterclaims &mdd party claims under these
circumstances, therefore, prejudiced the opposarjgs and the Court in that this case
now needs to be defended and decided, respectmelg, limited record and in a highly
accelerated fashion with virtually no time for appeaal. Therefore, | deny Eastern’s
motion on the ground of laches. Because | alsd fiastern's motion substantively
deficient, as discussdadfra, this laches denial is in the alternative to myideof its

motion on the merits.

66 In Oliver Press Partners, LLC v. Deckefior example, Vice Chancellor Lamb

found that, under the circumstances of that cabke, plaintiffs’ delay of

approximately eleven days was sufficiently prejuaito the defendants’ ability to
present their case and burdensome to the Counlisyab adjudicate the matter
fairly so as to warrant denying the plaintiffs’ nost. SeeOliver Press P’rs, LLC

v. Deckey 2005 WL 3441364, at *1 (Del. Ch. Dec. 6, 2005).
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B. Eastern’s Motion for a TRO or Preliminary Injunctio n
1. The applicable standard

Through its renewed motion, Eastern seeks a TR®. h&x TRO is a special
remedy of short duration that primarily is designedprevent imminent irreparable
injury.®” To prevail on a motion for a TRO, the movant tes burden to demonstrate:
() the existence of a colorable claim, (ii) theeparable harm that will be suffered if
relief is not granted, and (iii) a balancing of digtrips favoring the moving party. In
accordance with these factors, this Court has m@zed that motions for TROs may be
subject to less exacting merits-based scrutiny thations for preliminary injunctions, in
part, because of their duration and incompletelyetied factual records. Thus,
greater flexibility accompanies judicial considéyat of a motion for a TRO, which
permits the Court to assess the imminent and iradgba injury sought to be avoided by
the movant?

Yet, “[w]here . . . the applicant [for a TRO] haadhthe opportunity to develop
evidence and present a record from which the cow@ay ‘responsibly make a more

informed judgment concerning the merits,” . . .e‘telements of the equitable test is

7 Cottle v. Carr 1988 WL 10415, at *2 (Del. Ch. Feb. 9, 1988).

% See, e.g.CBOT Hldgs., Inc. v. Chicago Bd. Options Exch.,.,IrR007 WL
2296356, at *3 (Del. Ch. Aug. 3, 20073tirling Inv. Hldgs., Inc. v. Glenoit
Universal, Ltd, 1997 WL 74659, at *2 (Del. Ch. Feb. 12, 1997).

69 CBOT Hldgs., InG.2007 WL 2296356, at *3.
70 Id.
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something akin to the traditional preliminary ingtion formulation.”* In this event,
the Court looks “more in the direction of whethleere is a probability of success on the
merits.”?

Here, | consider it more appropriate to apply #@uter standard and focus on the
probability of success on the merits. While Eastdleges that it was not apprised of the
fact that CNL-AB sought to strictly foreclose oretRollateral until January 19, 2011, it
admits that CNL-AB publicly noticed its alternatipéan for a potential public disposition
of the Collateral to occur on January 28At a minimum, and as discussed furthdra,
Eastern has had two to three weeks to prepardetgatons because it was on notice of
its claim by approximately January 7, 2011, aft&iLcAB issued its public notice of a
plan to foreclose on the Collateral. Moreover,t&asnow has obtained copies of the
purported January 6 Agreements, upon which itsmdaso heavily rely. In these
circumstances, the parties have had sufficient timereate a record on which | may
make a responsible judgment concerning the mefriEastern’s claims. Thus, to succeed

on its motion, Eastern must demonstrate: (1) aoredse probability of success on the

merits; (2) that it will suffer irreparable injuryan injunction does not issue; and (3) that

L E.g, Mitsubishi Power Sys. Ams., Inc. v. Babcock & Brémfrastructure Gp. US,

LLC, 2009 WL 1199588, at *3 (Del. Ch. Apr. 24, 200@)ticg Instituform
Techs., Inc. v. Insitu, Inc1999 WL 240347, at *7 (Del. Ch. Apr. 19, 1999));
CBOT Hidgs., InG.2007 WL 2296356, at *3.

2 CBOT Hldgs., Inc2007 WL 2296356, at *3.

Countercl. Compl. ] 28.

22



the balance of the equities favors the issuan@nadhjunction’® These elements are not

necessarily weighted equally; a strong showing ne element may overcome a weak

showing on another element, but a failure of prmobne of the elements will defeat the

application’

2. Probability of Success on the Merits

In examining the merits of Eastern’s motion, | amdful that the central entity at

issue here, MS Resort, is an LLC, not a corporatiBastern is a member of MS Resort

through its ownership of MS Resort preferred uffit€astern asserts breach of fiduciary

74

75

76

In re Inergy L.P.2010 WL 4273197, at *9 (Del. Ch. Oct. 29, 2010).
SeeCantor Fitzgerald, L.P. v. Cantpi724 A.2d 571, 579 (Del. Ch. 1998).

In this regard, Eastern also asserts monetamsglagainst MS Resort arising out
of its redemption call on MS Resort, discussagdra To some extent, therefore,
Eastern frames its allegations against Managing b&nas those made in its
capacity as MS Resort’s creditofee, e.g.DOB 5 (noting that MSREF and its
affiliates seek impermissibly to facilitate CNL-A®foreclosure on the only asset
of MS Resort, “rather than protect that asset fastérn [], itscreditor . . . .”)
(emphasis added); DRB 1 (citing cases for the oo that a corporation’s
directors owe fiduciary duties to creditors whea torporation reaches the point
of insolvency). Eastern has not argued, and | fiacsupport for the proposition,
that it is no longer bound as a member by the QipgraAgreement and the
standards announced therein. Moreover, to theneBastern argues it is owed
other fiduciary duties by Managing Member becatse a creditor of MS, it has
failed to show it is likely to succeed in even b§&hing it has standing to assert
such creditor claims against Managing Member.

In the corporate context, absent certain limitedwnstances, like fraud, violation
of a statute, or insolvency, directors of Delaweogporations generally do not
owe fiduciary duties to creditorsSee, e.g.Blackmore P’rs, L.P. v. Link Energy
LLC, 2005 WL 2709639, at *6 (Del. Ch. Oct. 14, 2006gyssey P’rs, L.P. v.
Fleming Cos., In¢. 735 A.2d 386, 417 (Del. Ch. 1999%eyer v. Ingersoll

Publications Caq. 621 A.2d 784, 787 (Del. Ch. 1992). Indeed, “clioes

[generally] do not owe creditors duties beyond thekevant contractual terms
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claims against Managing Member, arguing that Mamaglember and MSREF are
Morgan Stanley affiliates whose interests are fighad with MS Resort’'s. Specifically,
according to Eastern, Managing Member and MSRERMasaging Member’'s sponsor
and MS Resort’s controlling stakeholder, by virtfethe January 6 Agreements, face a
conflict of interests because they have pecuniacgntives to see CNL-AB foreclose on
the only indirect asset of MS Resort, rather thestget that asset for its member and
creditor, Eastern. Eastern also alleges that Ibgrieiy into the January 6 Agreements,
CNL-AB knowingly participated in the Managing Menmlsebreach of fiduciary duty.

In its supplemental submission, Eastern arguescirdhin documents it obtained
in discovery thus far reveal that Managing Membedsflicts are far more pervasive and
troubling than it previously thought. It contends that the January 6 Agreements show

that MSREF obtained a release from not just a $iftomMSREF loan guarantee, but

absent special circumstancesSeeBlackmore P’rs, L.B.2005 WL 2709639, at
*6 (internal quotation marks omitted). Easteas mot articulated any reason for
applying more expansive rules in the alternativetyegontext of LLCs. In fact,
such rules likely are stricter in that context. &i€hancellor Laster recently held
in CML V, LLC v. Baxhat under the plain language obDél. C.8§ 18-1002 of the
Delaware Limited Liability Company Act (“LLC Act”)‘'standing to bring a
derivative action is limited to ‘a member or anigsee’ of an LLC.CML V, LLC

v. Bax 6 A.3d 238, 242 (Del. Ch. 2010). Consideringoam other things, the
plain language and purpose of the LLC Act and caoaiga provisions of the
Delaware Limited Partnership Act, the Court helétthin the LLC context,
creditors lack the ability to bring even a derivatsuit against managing members
for breaches of fiduciary dutiedd. at 250. Thus, Eastern’s standing to bring its
claims in its capacity as MS Resort’s creditorighly problematic.

" DSB 1.
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also a separate $49.765 million guararife&urther, MSREF, through its domination of
CNL-A, has an opportunity to obtain a 50% ownershiferest in CNL-AB”® In
addition, MSREF is obligated to supply a certaircpatage of new equity that CNL-AB
may require in connection with the Co-Investmenteegnent® Hence, Eastern asserts
that MSREF’s ownership interests and investmentuirements give it, and thus
Managing Member, a direct financial interest in tbeeclosure. What's more, Eastern
alleges that the release of the guarantees isfidlgi conditioned on CNL-AB taking
title to the Collateraf?

The TPDs deny Eastern’s allegations and argueBastern cannot demonstrate a
probability of success on the merits on its clalmttManaging Member breached its
fiduciary duties by facilitating the January 6 Agneents on two grounds: (1) Eastern’s
claim is barred under MS Resort’'s Operating Agregmand (2) even if it is not, the
claim lacks substantive mefft. CNL-AB contends that because there is no reasenab

probability of Eastern prevailing on its breachfidiuciary duty claims with respect to

® 1d. at 3; Friedlander Aff. Exs. A-B.
& DSB 3; Friedlander Aff. Ex. E.

80 DSB 3; Friedlander Aff. Ex. C.

81 Friedlander Aff. Ex. D § 4(c)(ii).
8 TPD Opp. 12, 14.
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Managing Member, it cannot succeed on its claimh @dL-AB aided and abetted that
breacht®
Turning to TPD's first ground, | find that Easteisi unlikely to prevail on its
breach of fiduciary duty claims under the Operatiggeement. That agreement invests
the power to manage MS Resort’'s business and sff@xclusively in Managing
Member?® but explicitly narrows the fiduciary duties ManagiMember owes to MS
Resort’s stakeholders. In particular, 8 3.1(b)estahat:
The execution, delivery or performance by the MamggViember . . . of any
agreement authorized or permitted under this Agezgrshall be in the sole and
absolute discretion of the Managing Member withcomsideration of any other
obligation or duty, fiduciary or otherwise, of ti@ompany or the Members and
shall not constitute a breach by the Managing Mendfeany duty that the
Managing Member may owe the Company or any Non-igemgaMember or any
other Persons under this Agreement or of any distied or implied by law or
equity®®
Specifically, 8 3.3(a) exempts Managing Member frtbility for monetary and other
damages to MS Resort for “losses sustained, lisdslincurred or benefits not derived as
a result of errors of judgment or mistakes of factaw or of any act or omission, unless

the Managing Member acted in bad faith and theoaadmission was material to the

matter giving rise to the loss, liability or beriefiot derived.’® These provisions

8 CNL-AB Opp. 13.
84 Operating Agreement § 3.1(a).
% 1d. §3.1(b).

86 Id. 8 3.3(a). Section 3.3(e) makes clear that 8b3.tonstitutes an express
limitation of Managing Member’s fiduciary dutietd. § 3.3(e).
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comport with § 18-1101 of the LLC Act, which expsBspermits LLC agreements to
limit an LLC’s managing entity’s fiduciary duti@§. Delaware law permits such
flexibility because of its policy to give maximunffect to the principle of freedom of
contract and to the enforceability of limited litilyi company agreements.

Eastern bases its breach of fiduciary duty claimMamaging Member’s bad faith
actions in failing to oppose the allegedly coll@ésdanuary 6 Agreements and CNL-AB’s
upcoming foreclosure. Under Operating AgreemeBi3ga), Eastern, therefore, has the
burden to show that Managing Member acted in bal iia facilitating and not opposing

the January 6 Agreements and that that action wederial to the matter giving rise to

87 Seeb6 Del. C. 8§ 1101(c) (“To the extent that, at law or in equiymember or

manager or other person has duties (including fadycduties) to a limited
liability company or to another member or managetocanother person that is a
party to or is otherwise bound by a limited liayilicompany agreement, the
member's or manager's or other person's dutiesbmaxpanded or restricted or
eliminated by provisions in the limited liabilityompany agreement; provided,
that the limited liability company agreement mayt ®iminate the implied
contractual covenant of good faith and fair deafind.101(e) (“A limited liability
company agreement may provide for the limitatiorelbmination of any and all
liabilities for breach of contract and breach ofietsi (including fiduciary duties) of
a member, manager or other person to a limitedlittalcompany or to another
member or manager or to another person that istg foeor is otherwise bound by
a limited liability company agreement; providedattla limited liability company
agreement may not limit or eliminate liability fany act or omission that
constitutes a bad faith violation of the impliechtractual covenant of good faith
and fair dealing.”).

% 1d. § 1101(b).
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[Eastern’s] loss® Determining whether a party acts in bad faith egyalty is fact-
specific and requires a contextual inquiry into wtee parties knew and understo8d.
Bad faith generally requires a culpable mind omascious objective to do harth.In
particular, “bad faith’ is not simply bad judgmemntt negligence, but rather it implies the
conscious doing of a wrong because of dishonespgser or moral obliquity; it is
different from the negative idea of negligence hattit contemplates a state of mind
affirmatively operating with furtive design or ifill.” %2

With these principles in mind, | find that Eastdras not demonstrated that it is
likely to succeed in proving that Managing Membeteeed® or facilitated the January 6

Agreements in bad faith, as is required to sustainlaim under Operating Agreement 8

3.3(a). For example, MSREF, essentially a contrglistakeholder in MS Resort,

89 Operating Agreement § 3.3(a). Because the Gpgragreement does not define
the term bad faith, | look to our body of corporatad alternative entity law for
guidance.

% See In re Citigroup Inc. S'holder Deriv. Litj®264 A.2d 106, 127-28 n.63 (Del.
Ch. 2009).

o See, e.g.In re Walt Disney Co. Deriv. LitigQ06 A.2d 27, 66-67 (Del. 2006);
Desert Equities, Inc. v. Morgan Stanley Leveragqdity Fund, II, L.P,. 624 A.2d
1199, 1208 (Del. 1993)f. Amirsaleh v. Bd. of Trade of City of New York, ,Inc.
2009 WL 3756700, at *5 (Del. Ch. Nov. 9, 2009) (ngtthat in the context of the
implied covenant of good faith and fair dealing,glaintiff must demonstrate that
the defendant's conduct was motivated by a culpaiaetal state [to prove bad
faith]”).

%2 Desert Equities, In¢.624 A.2d at 1209 n.16 (citing Black’s Law Dictany 337
(5th ed. 1983),

9 Managing Member was not a party to any of thaudan6 Agreements. Thomas
Aff. Exs. C-F.
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obtained certain contingent co-investment rightdeurthe January 6 Agreements, which
included a right to transfer them to other MS Restakeholders, including Eastéf.
Though Eastern declined the opportunity to co-if\viesopportunity to do so supports an
inference that Managing Member and MSREF did ngt tv use the January 6
Agreements as a vehicle to impermissibly strip &asbf an ability to get future returns
on its investment. Moreover, aside from thesens@stment rights, in which Eastern
could have shared, the January 6 Agreements didltartthe rights or obligations of MS
Resort or its stakeholde?3. Finally, the January 6 Agreements reflect thetiooing
existence of MSREF’s fiduciary duties. Section 8(d)f the Agreement Regarding
Corporate Mezzanine Loans, for example, expressiggoves MSREF's authority to
interfere directly or indirectly with the foreclaguif such interference is “required in
connection with MSREF’s . . . exercise of its respe fiduciary duties (which fiduciary
duties shall be determined as of the time suclorstare taken and shall otherwise take
into consideration all applicable constituents l(idang without limitation, any applicable
creditors) and all other relevant factors with extpto such fiduciary duties}® In
addition, MSREF explicitly reserved its right to atlenge both a potential strict

foreclosure and a foreclosure sale under UCC Artecl’ These agreements, therefore,

% Quinn Aff. 11 33-34.
% |d.{35.
% Thomas Aff. Ex. C, § 3(d)(ii).
7 1d. § 2(c).
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do not support an inference, as Eastern intimabes, MSREF and Managing Member,
by virtue of the latter’s affiliation with the foren, were indisputably locked in by the
January 6 Agreements to permitting the foreclosaigroceed, in violation of any duty.
Considering that MS Resort stakeholders had eqoating to receive co-
investment rights and that the January 6 Agreemdidsnot prevent MSREF, as
Managing Member’s controlling stakeholder, from rei@ng its fiduciary duties or
taking action to prevent the foreclosure, | am petsuaded that it was Managing
Member’s conscious objective to do harm to MS ReeorEastern by facilitating the
January 8 Agreement and not opposing such foreclosure. Utidsse circumstances, it
Is improbable that Eastern will succeed in demaristy that Managing Member
breached the standard of conduct applicable un8e3(@) of the Operating Agreeméhit.
Even if Eastern did demonstrate bad faith, it wolilcely not succeed in
demonstrating that Managing Member’s actions wematérial” to its lost investment
under § 3.3(a) of the Operating Agreement. Evethout the January 6 Agreements,
CNL-AB would be entitled to foreclose on the Cadlatl. Indeed, under a public
disposition pursuant to UCC § 9-610, no consemhfiMdS Resort or MSREF is necessary

to effectuate such a foreclosure. Thus, it is mbpble that Eastern would prevail on its

%8 To the extent Eastern contends that Managing Meltonduct, or that of the

other nonmovants, violates the implied covenangadd faith and fair dealing,
those claims are waived because Eastern failed ingdally to brief or argue
them in connection with the Pl Hearin§ee Emerald P’rs v. Berlinf26 A.2d
1215, 1224 (Del. 1999) (“Issues not briefed arente waived.”);see als® Del.
C. 81101(e); DRB 8 n.6.
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claim that Managing Member’s actions breached tper@ting Agreement, which is the
operative source for the scope of the duties owe#lanaging Member to MS Resort
stakeholders.

| also find some merit in the TPDs’ second grouhdpposition: that no breach of
fiduciary duty can be found because Managing Mengbeitd not cause Eastern to lose
any asset of valu®. Eastern asserts that in exchange for the “bad ftetgases and other
benefits for its affiliate, MSREF, in the JanuaryAGreements, Managing Member is
standing aside so MSREF could cut a deal with CNB,-Arofit from CNL-AB’s
foreclosure, and leave MS Resort and Eastern vathimg. As discussed further in the
next section, Eastern contends that a Pl here npghmit the Borrower to have an
opportunity to reorganize and realize “greater &fhom the Resort Portfolio” it hold§®
But, the TPDs credibly assert that Eastern’s invest in MS Resort is “hopelessly
underwater.** Even if CNL-AB does not foreclose on the Collatethere is no dispute
that several billions of dollars of additional debted by the Borrower, the Collateral,
and MS Resorts II, will mature on or about February The TPDs contend that the
equity interests in MS Resort, including Eastempreferred interests, are junior to and

rank behind the $3.1 billion in aggregate Senioah.@nd Mezzanine Corporate Loan

99 TPD Opp. 14.
% DOB 6.
%0 TPD Opp. 14; Puntus Aff. 11 7-9.
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debt!®? Because the resort properties cannot generategenimcome to repay these
debts, Eastern could lose the value of its investnire MS Resort when, as is likely, a
creditor more senior than CNL-AB forecloses on &éh@soperties. Eastern argues in
conclusory fashion that it, as a preferred unitboldnd sole creditor of MS Resort, is
entitled to receive all value in MS Resort befor&REF, a common unitholder, gets
anything*®® This priority ordering, however, ignores the fabat regardless of the
January 6 Agreements, neither entity’s equity stakélS Resort was likely to be worth
anything due to the presence of creditors, like &MNB, with superior rights to the
Collateral. Moreover, Eastern has not shown thgtraeaningful restructuring or other
alternative is likely to surface in the next twotkwee days before such senior creditors
would need to be paid off to avoid a foreclosurethw transfer of other rights in the
Collateral to such creditors.

| also find that Eastern likely would not prevail a claim that CNL-AB aided and
abetted a breach of fiduciary duty by Managing Membrhe reason is simple: because |
find it improbable that Managing Member breachedfidluciary duties, Eastern cannot

satisfy a necessary element of the test for lighifbr aiding and abetting a breach of

102 puntus Aff. { 3.
103 DRB2.
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fiduciary duty. That is, absent an underlying lbiteahere can be no liability for aiding
and abetting®*

Thus, it is questionable whether Eastern hasfiatigs burden of demonstrating a
probability of succeeding on the merits of its loteaf fiduciary duty claims. To the
extent it has, it is a very weak showing.

3. Irreparable Harm

A preliminary injunction is an extraordinary remethat should not be issued in
the absence of a clear showing of imminent irrdgaraarm to the plaintiff®> To make
such a showing, a plaintiff must demonstrate hasmwiich he has no adequate remedy
at law and that a refusal to issue an injunctionldde a denial of justicE® The alleged
harm must be imminent and genuine, as opposedecukgiive’®” For example, this
Court has found a threat of irreparable harm “isesawhere an after-the-fact attempt to
guantify damages would ‘involve [a] costly exer§i$an imprecision’ and would not

provide full, fair, and complete relief for the egled wrong*® A potential harm that

104 See Globis P'rs, L.P. v. Plumtree Software, 2007 WL 4292024, at *15 (Del.
Ch. Nov. 30, 2007).

195 See Baxter Pharm. Prods., Inc. v. ESI Lederle, 11899 WL 160148, at *4 (Del.
Ch. Mar. 11, 1999) (noting that a preliminary ingtion should be issued only
with the full conviction on the part of the couftits urgent necessity).

196 gee Aquila, Inc. v. Quanta Servs., Jig05 A.2d 196, 208 (Del. Ch. 2002).

107 Id

198 N.K.S. Distribs., Inc. v. Tigan2010 WL 2367669, at *5 (Del. Ch. June 7, 2010).
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may occur in the future, however, does not cortstittnminent and irreparable injury for
the purposes of a TRY?

Eastern argues that the imminent foreclosure by -@BLthreatens to irreparably
harm it because MS Resort will be left without aimgct or indirect assets of value. The
result of CNL-AB’s foreclosure, according to Easteis that MS Resort would be an
entity whose sole asset is a chain of empty sheities that no longer own the resort
properties down the ownership chain from the Boagwhereby making it impossible
for MS Resort to satisfy the obligations it owesBasterr’® Eastern contends that if
this Court were to delay CNL-AB’s foreclosure etfgrthe Borrower might have an
opportunity to reorganize, either consensuallyhoough federal bankruptcy, and realize
“greater value from the Resort Portfolio” it hofdS. At the PI Hearing, counsel for
Eastern asserted that Managing Member could pwoptiens other than permitting the
foreclosure to proceed, including trying to seb interests in the Borrower or a
reorganization in Chapter 11 bankrupty. An immediate foreclosure, it argues, would
preclude those possibilities and render it impdsdibr this Court to value MS Resort’s

lost opportunities to recover some value fromnteiiests in the Borrower and Collateral.

199 Am. Gen. Corp. v. Unitrin, Inc1994 WL 512537, at *4 (Del. Ch. Aug. 26, 1994).
110 See id Countercl. Compl. ¥ 28.

1 DOB 6. Eastern further argues that an apprapdamages award would not be

based on MS Resort’s liquidation value as of thedlmsure, but rather would
need to take into account the prospect for appreniaduring and through
bankruptcy reorganization. DRB 3.

112 geeTranscript of January 27, 2011 Pl Hearing (“PITiat 8-11.
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This is especially so, according to Eastern, bexaudair assessment of MS Resort’'s
value necessarily would need to include the rightcontrol the Borrower and the
Collateral, including the right to control whetherseek relief under Chapter 11, which
might create “tremendous value” for MS stakehold&ts

On the record before me, | am not persuaded theteEafaces irreparable harm if
the foreclosure is permitted to proceed, notwithditag Eastern’s contention that it will
lose forever the opportunity to benefit from a poi@ reorganization of the Borrower.
Eastern relies heavily on the importance of conteér the Collateral (i.e., through
control over the Borrower), which, up until CNL-A®recloses on the Collateral, is
vested in MS ResoM! The factual record is not sufficient to supporteasonable,
nonspeculative inference that Eastern or any oflfhBs or related entities could forge
realistic alternative options for the Borrower tengrate enough income from the resort
properties to repay the Corporate Mezzanine Loawistle Senior Loans, which all sit
before Eastern’s equity interest in MS Resort, letoportion of the Senior Loans comes
due on February 1. Moreover, to engage in a megéauirestructuring plan of the
Borrower, the parties likely would need to invegingicant amounts of new capital. So

far, Eastern has declined to endorse a path ofsthisor to invest additional capitdf

113 DRB 3-5.

114 The argument runs that MS Resort has control dter Borrower and the

Collateral so it could pursue alternative optiomgluding bankruptcy, beyond
merely accepting CNL-AB’s foreclosure on the Calal.

115 seeQuinn Aff. 11 25-27, 34.
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MSREF has put up approximately $6 million of itsrofunds to facilitate CNL-AB’s
purchase of Loan C from the Original Lender (atexar8 cents on the dollar of the $200
million loan) ' but the Court is unaware of any alternative plinfuse the Borrower
with the large sums it likely would need for a rehlance at a turnaround before the
Senior Loans come due. | also note that withow mapital, the control over the
Borrower that Eastern emphasizes is not likelygavorth much.

In addition, as Eastern admits, a possible futurearound of the Borrower is
entirely speculative at this poilit. Eastern relies on other real estate finance ssese
resulting from bankruptcy restructurings, but ish@t shown through expert testimony
or otherwise that there is a sufficient nexus betwéhose situations and this case to

render that evidence materfaf. As such, a “lost opportunity” to realize speciviat

118 Through the Co-Investment Agreement, MSREF pwesern opportunity for it,

and other MS Resort stakeholders, including Eastermnvest new capital into
CNL-AB after CNL-AB takes title to the CollateralMSREF offered such an
opportunity to Eastern, but Eastern declined. Quaif. § 34. Nevertheless,
MSREF has represented that any such opportunityréisalts from the January 6
Agreements in the future also will be made avaddblEastern. Pl Tr. 43-44, 51.

17 PI Tr. 13-14 (noting that a restructuring of Berrower “won't be 10,000 percent,

in all likelihood, Your Honor, but we are not asgifor 10,000 percent. It may not
even be $200 million. But we do know one thingapd There is not a single
person here who can tell you what it will be. Nafieis know. We will find out
over the next year or so.”).

118 SeeDRB 5 & Ex. A (discussing General Growth Propestie
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gains sometime in the future is too ephemeral teesas the basis for irreparable injury
under Delaware law??

Ultimately, what Eastern alleges is essentiallpsslin value of its investment in
MS Resort. The present value of that investmemears to be relatively small, if
anything, especially given the pending foreclosdte.In fact, as of approximately
September 30, 2010, Eastern itself believed ttatinvestment was worth about $9
millions dollars, despite now claiming a potenti@lue in excess of $200 millidA*
Regardless, this Court regularly values companies the assets that companies own,
especially in the appraisal context unddbd. C.§ 262:%* Thus, it is possible that this

Court could provide an adequate remedy by awardargages to Eastern based on its

119 Aquila, Inc. v. Quanta Servs., In05 A.2d 196, 208 (Del. Ch. 2002) (“The
alleged [irreparable] injury must be imminent andngine, as opposed to
speculative.”).

120 | am skeptical as to whether Eastern’s investnieMS Resort would have any

value even if | enjoined the imminent foreclosuBecause Loan B went into
default again in December 2010, CNL-AB is ostensibhtitled to enforce its

creditor rights against the borrower of that loae.(the Collateral) and foreclose
on the collateral securing that loan (i.e., MS Risstd). This foreclosure would

have the same impact on MS Resort, and thus Eastertne foreclosure on the
Collateral that Eastern seeks to enjoin in thisiomot That is, MS Resort still

would be deprived of its indirect ownership of tlesort hotels; it would just lose
such ownership interests by virtue of a foreclosurea different subsidiary entity
in between it and the properties.

121 Dep. of Daniel J. Doherty (“Doherty Dep.”) 37-40.

122 See Matter of Shell Oil Co607 A.2d 1213, 1218-19 (Del. 1992) (“Once a
shareholder perfects his right to appraisal und®eBC. § 262(d), the Court of
Chancery is required to determine the “fair valaghis shares . . . .").
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determination of the value of Eastern’s equity weigard to the loss of the resort assets
in the foreclosure.

The other form of irreparable harm Eastern alleigethat if the foreclosure is
permitted to proceed, MS Resort will be deprivedtefonly asset of value, an indirect
ownership interest in the Collateral, and, accaiginwill be unable to satisfy the
obligations it owes to Eastern. | am not persuathesvever, that Eastern will be left
without recourse against any entity if the forealesis permitted to proceed. Eastern
brought suit against not just Managing Member, dsb against CNL-AB and MSREF.
If the foreclosure occurs, CNL-AB will have title the Collateral. If | later find that
CNL-AB acted improperly in facilitating the foredore, either through aiding and
abetting a breach of fiduciary duties by Managingniber or otherwise, Eastern
potentially could recover damages from CNL-AB. dddition, if the facts alleged by
Eastern are true, MSREF still would hold certamited rights in the Collateral after the
foreclosure by virtue of the January 6 Agreemeritbus, even if MSREF had no other
asset, which the evidence indicates is not 1fti&,still would hold some indirect interest
in the Collateral on which Eastern may levy to Sgtiat least a portion of a damages

judgment. Thus, | am not convinced that Eastethbeileft with no recourse against the

25 It appears that MSREF has net assets of “less” 4] Dep. of
Michael Quinn (“Quinn Dep.”) 27-28. That does metcessarily mean, however,
that MSREF's assets are insufficient to cover thie of Eastern’s investment in
MS Resort.
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TPDs if it obtains a judgment for damagdés. In these circumstances, Eastern has not
carried its burden of showing it would be irrepdydiarmed because this Court can issue
an adequate remedy following a final determinatarthe merits?°

4, Balance of the Equities

The final factor in adjudicating Eastern’s appliocatfor a Pl is which party a
balancing of the equities would favor, if any. $hii also must engage in a pragmatic
balancing of the equities, for which | have consabée discretion, based on the facts of
this case?®

Based on the limited record before me, | find thaiges favor the denial of a PI.
Eastern failed to show a probability of successtlm merits of its claim and, more
importantly, failed to show that it would sufferagparable harm if | do not enjoin the
upcoming foreclosure. Specifically, Eastern haspesysuaded me that any losses from
its investment in MS Resort, if that investment l@y remaining value, cannot be
remedied by an award of money damages. On the btred, CNL-AB has made a

persuasive showing that it would suffer severeimeint if | delay the foreclosure beyond

124 |n addition, if CNL-AB pursues a public disposiii of the Collateral, as opposed

to a strict foreclosure, Eastern itself potentialbuld bid on the Collateral. The
Collateral still would be subject to the senior défat will become due and
payable on February 1, but Eastern might have actesnore control in the
restructuring process than it otherwise would have.

125 gee Unitrin, Inc.1994 WL 512537, at *4see alsdGradient OC Master, Ltd. v.
NBC Universal, InG.930 A.2d 104, 131 (Del. Ch. 2007) (“There is rreparable
harm if money damages are adequate to compensataifid.”).

126 In re Holly Farms Corp. S’holders Litig564 A.2d 342, 348 (Del. Ch. 1989).
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February 1, when other, more senior creditors migké actions to inhibit its ability to
obtain the Collateral. In that event, CNL-AB midbse forever its chance to foreclose
on the Collateral and enjoy a measure of controthis very complicated and fluid
situation. The record before me is far from corgland leaves many questions
unanswered. That is largely because of Eastemlaydn bringing its claims against
CNL-AB and the TPDs until the last minute. In teesrcumstances, | find that the harm
to the latter parties would exceed the harm to GMand the TPDs that would be
caused by the issuance of a Pl would exceed time $anght to be avoided by Eastern.
* ok ok ok

In summary, having considered the parties’ filinggsd arguments at the PI
Hearing, | hold that Eastern’s claim is barred &ghles arising from its unreasonable and
prejudicial delay in bringing forth its CounterataiComplaint. In addition, | hold that
Eastern has not carried its burden of proof witkpeet to the elements required for a
preliminary injunction. Eastern has made a vergkvehowing as to the probability of
succeeding on the merits and has failed to persoedthat it faces irreparable harm if |
permit the foreclosure to proceed. Finally, thaiges in this case favor the nonissuance
of injunctive relief because of the importance MLEAB’s ability to foreclose on the
Collateral before February 1. Therefore, | holdtthcastern is not entitled to a

preliminary injunction.
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Il CONCLUSION
For the reasons stated above, | deny Eastern’svezhenotion for a TRO or
preliminary injunction.

IT 1S SO ORDERED.
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