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This is an action for approval of accounting andmisation of a
testamentary trust. Jean |. Willey (“Jean”), thstator, had four sons: Todd C.
Willey (“Todd”), Mark E. Willey (“Mark”), Scott B.Willey (“Scott”), and Dale S.
Willey (“Dale”)." In her will (“Jean’s Will"), executed on Novemb2r 2000, Jean
devised $30,000.00 to Mark in a supplemental néess$ (“Mark’s Trust”), with
the remainder of her estate to be divided equaligray her four sons. Todd was
named as the Trustee of Mark’s Trust in Jean’s;Witlle was named the executor
of the Will. Jean passed away on September 7,.208though the testimony
indicates that her estate was closed in May 2086,000.00 in assets was placed
in Mark’s Trust on May 17, 2005, and the remaindedean’s estate was then
distributed equally to the four Willey brothers Sptember 2005. In April 2009,
the Willey brothers sold Jean’s real property ane proceeds were distributed
equally.

Todd, the petitioner in this action, filed a motiom October 28, 2010
seeking approval of the trust accounting and thaitetion of Mark’s Trust, the
corpus of which—according to Todd—is reduced tauath$5,000 and should be
turned over to Mark (via his guardians). The pmtitto approve the accounting

and terminate the trust was opposed by Mark antt,3ogether with Scott’s wife,

! | use first names in this matter not out of dipees, but rather because, due to the abundance of
Willeys involved, a more formal form of address Wwbhe confusing.
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Deborah Willey (“Deborah”), collectively, the “Olgtors.” After the objections
were filed, Scott and Deborah petitioned, succdgsfio be appointed as
guardians for Mark, who has suffered three disgbstrokes. The guardianship
order was filed on May 11, 2011. Of course, Santt Deborah, as strangers to the
trust, have no independent standing to object hbey; have made it clear that the
initial objections were brought on Mark’s behalh@er a power of attorney) and
they appear here only as his guardians.

This matter was originally scheduled for a heapngPetitioner's Motion to
Approve the Accounting (akin to a default heariray) April 1, 2011. The
Objectors appeared and it became clear that theemegeded to be set for a full
hearing. That hearing was held on May 10, 201d the parties have filed written
closing arguments and answering arguméntsThis is my decision on the
Petitioner’s motion, as well as on the issues dagtdhe hearing.

BACKGROUND

A. The Willey Compound
Jean’s real property was known by the Willey famdg “the Willey

compound.” It consisted of approximately fifteasres of land, with both a house

2 References to the May 10, 2011 hearing are ciettaaring Tr. [##],” with the name of the
person or witness speaking indicated in parentheses
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and a house trailer located on the propértyhe Willey compound consisted of
five parcels: Jean’s property, containing the koasd trailer, and four adjacent
parcels, which (as will be described) were desigphdity Jean for her four sons,
respectively. The house and trailer were situaigiot next to each other, about
“[a] stone throw” apart. According to testimony, Jean’s intention wasdach of

her children to receive an adjacent parcel (or@nvalent amount of money), so
as to compensate each child equallyjean apparently had always dreamed that
someday her four sons would all live on their plresljacent to her honfe At
some point, though, it became clear that that dayldvnever come.

By September of 2000, Scott had decided that healidvish to live on the
compound. Jean gave Scott a sum of $25,000.00 ash-ean amount
approximately equal to that which his adjacent glao€ property would have been
valued—and, in turn, Scott gave up his rights ®odece of property. Dale Willey
and Lorena Hartnett (Dale’s wife at the time; noiw &x-wife) then bought that

piece of land. Jean also sold Mark’s designatedeodf land to Dale and Lorena

% Hearing Tr. 18 (Deborah Willey).

* Hearing Tr. 72 (Todd Willey).

® Hearing Tr. 64 (Lorena Hartnett).

® See, e.gHearing Tr. 54 (Scott Willey) (“Q. Was it youratier's dream to have all four sons
living out there? A. Yes. Originally, that way mother’s dream.”); Hearing Tr. 60 (Lorena
Hartnett) (testifying that she was “aware of Jeainsam to have all four sons living on the
roughly 15 acres that [the family] affectionatebllifed] the Willey compound”)id. (“It was
general knowledge that Jean wanted everyone tmlvéhere.”).
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for $30,000.00. This sale of “Mark’s land” wasegledly the impetus for the initial
$30,000.00 that was to go into Mark’s Trlst.

Todd lived on the Willey compound his entire lif&round 1994 or 1995,
Todd moved out of Jean’s house and into the traget door. In 2003, Jean gave
Todd $30,000.00 in cash to help him with buildingause on the adjacent parcel
he had received from Jean. In other words, Togd kis adjacent parcel of land
and also received $30,000.00 in cash. The padisgree as to whether this
$30,000 gift was meant to be an early inheritanee, @ct as an ademption which
would satisfy his inheritance under the Will) or etther it was purely a gift in
addition to what Todd was to receive under the #villean did not revise her Will
after giving Todd the money. At the time of Jeatésth in 2004, Todd was still
living in the trailer next to Jean’s house (wherarklwas still living). Shortly
thereafter, Todd moved to his newly-constructedskooan his adjacent parcel, and
the trailer was rented to an outside tenant.

B. Mark and the Trust

In November 2000, Jean executed her will. As nabdve, Jean left
$30,000.00 to Mark in trust, and then the remaimddrer estate was to be divided

equally among her sons. At the time Jean’s Wils weeated, Mark had already

" Hearing Tr. 55 (Scott Willey).
® The specific contentions of the parties are disedsn greater detail in Part C of the
DISCUSSION section below.



experienced one stroke and was living with his rmaothin fact, Mark had lived
with his mother his entire life up until the timé loer death. After her death,
Mark continued to live in the house. In 2007, Manperienced a second stroke
and was placed in a nursing home for rehabilitatidde eventually recovered
sufficiently to move in with his brother, Scott, tbdid not return to the family
home. Subsequently, Mark suffered a third strokd & currently receiving
nursing home care. The parties agree that Mackiriently unable to live on his
own.

The Trust agreement is set out in Jean’s Will. sBant to the Will, Mark’s
Trust is funded by $30,000.00 for the benefit ofrk&. Willey.* The Will
appoints Todd as Trustée. The Trustee is given broad authority to pay out
interest and corpus for the health, maintenangepet and education of Mark.

In addition, the Trustee has the power to “ternentdte trust as to the share of

Mark affected thereby and pay out the assets thdexat any timeas deemed

® Hearing Tr. 17 (Deborah Willey).

19 Jean’s Will, Article IIl.

1 Jean’s Will, Article VIL.

12 See, e.g.Jean’s Will, Article VII, Clause B, Sections 1({‘All or such part of the income of
the Trust is required for the purpose of supplemgrany benefits that [Todd] may receive to
enable him to provide for the health, support, rresiance and education of Mark in the manner
that Mark would have been accustomed to duringn[3¢é&fetime, shall be paid out and applied
by Trustee for such purpose . ... Any part angpof the corpus of the trust may be paid out
and applied by Trustee for the health, maintenaswgport and education of Mark, if such use is
needful and necessary.9ee alsaean’s Will, Article VII, Section 7, Clause C.
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proper and advisable by Trustee and by a courppfapriate jurisdiction® It is
pursuant to this section that the Trustee brings ghtition to terminate the trust,
the assets being largely depleted. In additioth¢o$30,000.00 bequest, the Will
provided that Mark was to receive one quarter & tlesidue of the estate
“. . . however, the share that Mark E. Willey isrézeive shall be placed INTO A
SUPPLEMENTAL NEEDS TRUST, the terms of trust and ttame of the Trustee
to be designated hereinaftéf."Thus, the Will provides that Mark’s Trust shadl b
funded with a $30,000.00 bequest plus one quaftdneoproperty passing under
the residuary clausg. In other words, Mark was to receive the $30,00G:6quest
first; then the residuary of the estate was distributed eguadtween the four
brothers, with Mark’s share to be deposited intottiast. It is uncontested that the
initial $30,000.00 was in fact deposited into MarRrust. The current dispute is
over the residuary clause distribution—specificalthe distribution of cash
remaining in the estate after payment of speciiguests, as well as distribution of

funds resulting from the transfer of Jean’s reabprty to the four Willey brothers

13 Jean’s Will, Article VII, Clause B, Section 3 (ehgsis added).

4 Jean’s Will, Article IV.

1> The Wiill also provides that “[ijn addition to thlssets passing to this [T]rust pursuant to this
[W]ill, this [T]rust shall also accept and admimisin accordance to the terms herein, any other
assets payable to my Mark such as proceeds fromreuyance policies payable to Mark.”
Jean’s Will, Article VII, Clause B, Section 5. Bhianguage | regard as merely precatory: it is
axiomatic that a decedent’s will can determine disposition of property passing through the
estate only.



as co-tenants.

C. Distribution of Jean’s Estate

Jean’s estate was closed in May 2005. As seahdbe Will, $30,000.00 in
assets was first placed in Mark’s Trust on May2005. The remainder of Jean’s
liquid estate was then distributed equally to thvr \Willey brothers in September
2005. About $60,000.00 had remained in Jean'deestiéer the $30,000.00 was
placed in Mark’s Trust. Each brother thus receigatheck for $15,000.00: Dale,
Scott, and Todd received checks in their own namd,Todd also received Mark’s
check as Trustee of Mark’s Trust. Todd depositedkis $15,000.00 into Mark’s
Trust. Todd’s own check for $15,000.00 is whadtisssue later in this Opinion—
the Objectors argue that Jean’s $30,00@€ vivosgift to Todd in 2003 worked
an ademption on his inheritance, and that he waieftbre not entitled to receive
$15,000 under the residuary clause.

After Jean passed away, Mark continued living m louse, and the Willey
brothers enlisted Dale, as executor of the estataanage the Willey compound.
The brothers decided to rent out the trailer ineoitd cover the costs of insurance
and maintaining the property. Any excess rentat@eds were distributed evenly
among the four Willey brothers. In April 2009, thdlley brothers sold Jean’s

property and the proceeds were distributed equallyior to this action, no one



objected to these distributioffs.

To clarify the timing, Jean executed her will in0B3” The $30,000.00 gift
to Todd took place in 2003. Jean passed away(d.26ler estate was distributed
in 2005. In 2009, the Willeys sold Jean’s realpanty (Mark was no longer living
in the house by then), and in 2010, Todd broughktattion.

DISCUSSION

The Objectors make three objections to the Pettbiofierminate the Estate.
They argue first that the gift of money from JeanTodd during her lifetime
worked an ademption on the bequest to Todd of agmoof the residue of Jean’s
estate. As discussed above, Todd in fact recavditribution of $15,000 from
the estate. According to the Objectors, these Sundre erroneously in Todd’s
possession and should have been placed into Mark'st. Next, the Objectors
contend that Jean’s real property, which passdbeadour brothers as co-tenants,
and which was informally managed as a rental ptgper several years by the
fourth Willey brother, Dale, generated more incotnan has been distributed to
the brothers. According to this theory, Mark iditked to an accounting of the
funds generated by the rental, proceeds from whiatuld be placed in Mark’s

Trust. Finally, the Objectors point to languageha Will which they construe as

8 Hearing Tr. 25-26 (Dale Willey).
17 Scott had given up his right to his adjacent pigidand and received $25,000 in cash from
Jean a few monthseforeshe executed her will.
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creating in Jean’s real property a life estateMark. This property has now been
sold: Mark’s trust received a one-quarter shar¢hefproceeds. The Objectors
contend that Mark should have been compensatdaiddtife interest,” as well as
for his one-quarter-of-the-remainder interest, @nad these additional funds should
be placed into Mark’s Trust. | will examine eadtiteese arguments in turn.

A. The “Life Estate”

The Objectors contend that the Will conveyed a ilifierest in Jean’s real
property in favor of Mark, with the remainder irgst in all four Willey brothers.
This property was sold in 2009, and the proceede westributed equally among
the four brothers, with Mark’s one-fourth sharetrilsited to Todd as Trustee, and
deposited into Mark’s Trust. According to the Qibges, Mark should have
received the value of his “life estate” from thades as opposed to merely his “one-
fourth share.” Pursuant to Article IV of Jean’sIMMark’s undivided one-fourth
interest in the propertypgether withthe value of the putative life estate, are assets
of the Trust. While one-quarter of the net proseefithe sale of the property was
placed in trust for Mark, the Objectors argue tih&t Trust cannot be discharged
until the value of the “life estate” is also placedthe Trust and distributed for
Mark’s benefit. Todd, meanwhile, argues that tlenplanguage of the residuary

clause did not give Mark a life estate in the prope



The life estate is created, if at all, under thgicheary clause of the Will.
That clause—Article VI—reads in full as follows:

Subject to the right of Mark E. Willey as enumedatesreatfter, [a]ll
the rest, residue and remainder of all my goods estdte, real,
personal, and mixed, tangible or intangible, of rgv&ind and
description, and wherever situated, | give, dewasd bequeath unto
my sons, SCOTT B. WILLEY, TODD C. WILLEY, DALE S.
WILLEY and MARK E. WILLEY, in equal shares, sharadashare
alike, absolutely and forever. Provided, howetes, share that Mark
E. Willey is to receive shall be placed INTO A SUBERENTAL
NEEDS TRUST, the terms of trust and the name ofTtlustee to be
designated hereinafter. | also direct thMdrk shall be allowed to
reside in the residence or adjacent mobile home [ive property]
for as long as necessary and that said residencenwbile home
located at 5207 Holletts Corner Road, Clayton, D&&e, not be
sold during Mark’s occupation of the properﬂg

It is this last sentence that the Objectors relyt@ontend that the clause
created a life estate in Mark. Put simply, theistamakes clear that the residue of
the estate is to be divided into four equal shaeject to Mark’s ability to reside
in the residence or in the adjacent trailer onpifoperty for as long as needed, and
on the condition that the home would not be soldevdark was living there.

The plain language of Article IV does not creatfeaestate in Mark. The
Article provides that title to the property passeshe recipients “absolutely and
forever.” This transfer of title, however, is digasubject to the right of Mark to

be allowed to reside on the property for as longesessary. The property is also

18 Jean’s Will, Article IV (emphasis added) (capita®riginal).
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subject to the restriction that Mark’s share i®&oin trust. In other words, the fee
interest in the real property passed to the fowthmrs absolutely, except that
Mark’'s share was to be placed in trust for him, dhdt a trust or equitable
condition attached to the property for Mark’s béneb long as his use of the
property was “necessary.” Accordingly, the resigiuelause appears to create a
fee simple interest (equally divided among the fotathers) subject to a condition
that the property not be sold before Mark no lonmggeded to live in the house.
The intent of the testator, of course, must contnel interpretation of the
will. For purposes of this Opinion, however, | desot determine whether the
language ultimately created a present (life) estatee property in Mark’s Trust,
or, as seems likely, merely an equitable chargéenagéhe brother’s interests in
favor of Mark!® Nor need | determine the precise meaning of #ent
“necessary,” or whose prerogative it was to deteenwhether at any given time
Mark’s use remained necessary. Mark continuedivi® ih the house on the

property after Jean’s death, consistent with theageof Article IV. In December

9 The rights given to Mark in the property do natlirde the exclusion of his brothers, which
would be the case if Jean had intended them t@m@indermen of Mark’s life estate only. In
fact, the Will provides that Mark shall have thesuke houser the trailer;in other wordsnot
both a limitation inconsistent with the occupationaof entire property by a life tenant. The fact
that the Objectors do not argue that Mark is eattitio all of the rental proceeds of the trailer
received by the brothers during Mark’s tenancyhim lhouse after Jean’s death indicates that they
recognize that Mark was not the life tenant of pheperty at the time of its sale. The intent of
the testator was that all four brothers would otva property, but that it would not be sold so
long as it was needed as a residence for Mark.
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2007 or January 2008, Mark had his second stréieea result, he was placed in a
nursing home. Unfortunately his condition has waed since. By the time the
decision was made by the four Willey brothers tib the property in early 2009,
the house that Mark had formerly shared with hishohad been vacant for over
a year® Mark’s use of the property at that point was pager practical or
desirable; therefore, it was clearly not necess&mnce his use was not necessary
and since he was no longer residing on the propary property interest or
restraints in trust created by Article IV of the IWieased to bind the property in
Mark’s favor. Therefore, upon sale, Mark was é&dito 25% of the net proceeds:
$65,792.55, which were received by the Trustee wdtichately spent for Mark’s
benefit. The interest, equitable charge or trusictv permitted Mark to reside in
the property had terminated, and had no valueeatithe of sale. Therefore, the
first ground for objection is denied.

B. The Rental Proceeds

The property contained two dwelling units: (1) theuse in which Mark
lived with Jean before Jean’s death and (2) thesédtailer lived in by Todd,
which was jointly titled in Jean and Todd. Notwithstanding that legal title to the

trailer passed to Todd upon Jean’s death, Toddrneaened ownership of the

Y The house trailer adjacent to the home had beeadéo a tenant shortly after Jean’s death.
L That is, the motor vehicle title covering the leaiwvas in joint names.

12



trailer, and it is apparent that his share of ithe was held in trust for Jean and that
the trailer passed to the estate on her d8affiodd lived in the trailer next to his
mother’'s house until shortly after her death; hentimoved to his own property
and the trailer was vacant.

The four co-tenants decided to rent the trailepp@rently in reliance on his
brothers’ suggestion that it was his duty as ex@ciRale reluctantly oversaw the
rental business. According to Dale, the rent @60 per month was used to pay
taxes on the property, insurance on the trailer lamgse and maintenance and
repair for the trailer and house. Distributionstioé remaining rental proceeds
were made in equal shares to the four co-tenantgaoous dates, including, for
example, distributions made around Christmas 20@6Christmas 2007 While
Dale is not a party to this action, he respondethéoObjectors by appearing and
providing some documents in relation to his operatdf the rental busine$s.
According to the Objectors, Dale’s informal accongt is approximately
$15,000.00 short of a full accounting of all rengedceeds.

Those distributions that were made by Dale frontalgmayments on behalf

22 There is a suggestion in the record that theetraias titled jointly between Jean and Todd so
that Todd could live in the trailer and no partyulbhave to obtain a separate policy of renter’s
insurance. Hearing Tr. 19 (Dale Willey).

23 Hearing Tr. 25-26 (Dale Willey).

24 Dale’s operation of the rental business is beitvgstigated by the Attorney General’s Office.

According to the Investigator, Lester Johnson, wéstified at the hearing, the results of the
investigation are inconclusive thus far.
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of Mark were placed by Todd in Mark’s Trust. Théjé€xtors ask that | deny the
Trustee’s request to discharge the Trust becaus®age of the unaccounted-for
rental proceeds (i.e., the $15,000.00)—if such @eds exist and if they are
recoverable from Dale—should be placed in the TfudBut that, it seems to me,
Is an insufficient reason to maintain the trushe Objectors have not alleged that
Todd, as Trustee, was complicit in any misallocabéthe rental proceeds, that he
should have taken some action on behalf of theflotamy of the Trust or that he
is surchargable for rent collected by Dale but distributed to Mark® The
Objectors merely seek to preserve Mark’'s right égover from Dale. The
Objectors are Mark’s guardians. The discharge afki4 Trust in no way limits
their right to seek a recovery of rental proceeddviark’s behalf, should such a
right exist?’ Therefore, the Objectors’ second objection isetkn

C. Ademption by Satisfaction

After her death in 2004, each child of Jean, iniclgdTodd, received

2> The Objectors seek only one quarter of the netaleron behalf of the trust. While the
objectors claim that Jean’s Will created a lifeagssin the house, they do not contend that the life
estate applied to the house trailer as well: Aetit provided that Mark could live in the house
or the trailer so long as necessary, and he remamie house. Therefore, the Objector’s have
not argued that Mark was entitled to all of the negitals.

%% 1t is instructive that neither Scott, Todd, nor fMabjected to Dale’s conduct of the rental
business at the time of the First, Second or Hinsiributions, or, indeed, until these objections
were filed.

" Dale is not a party to this action. His recorgkiag appears to have been regrettably informal,
as is not uncommon ide factofamily partnerships. | make no finding here asvtether Dale
has properly accounted for the rental from thderai
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$15,000 as the distribution of her residuary estdte2003, Jean had transferred
$30,000.00 in cash to Todd. According to the Qiojes; thisinter vivosgift was
meant to form a part of Todd’s inheritance fromnle&cott and Lorena Hartnett,
Dale’s ex-wife, testified that they were told byadehat the gift was meant to be a
part of what Todd would otherwise receive underdsiate, and Scott testified that
Todd admitted, after his mother’'s death, that tifé lgpd been a part of his
inheritance. Todd denies making such a statenagigt,maintains that his mother
never told him the gift was meant to reduce hisritance. According to Todd,
this gift occurred during the construction of hmuse on a lot that was also a gift
from his mother. When the $30,000 was first offeréddd turned it down. Jean
approached Dale and asked him to convince Todaddepd the money to use for
construction of the home, which Dale did. Ultimgtelodd accepted the gift.
Dale corroborates this version of events.

The Objectors argue that Todd’'s rights under treduary clause were
adeemed to the extent of the $30,000.00 gift; Treatd was therefore not entitled
to the $15,000.00 that he received as a distributiom Jean’s estate; and that |
should therefore order Todd to return the $15,0D@Qd use it to “even up” the
estate among the four brothers, which accordintheoObjectors would result in

the entire $15,000.00 being paid to Mark.
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There are two types of ademption referred to in cwmmon law. Most
frequently encountered is ademption by extinctitmthat species of ademption, a
specific bequest is made in a will, the propertyjsct to that bequest is sold by the
testator (or otherwise removed from the estateinduris lifetime, and the bequest
is therefore adeemed—that is, that provision isdreat of the wil®® The
ademption which the Objectors propose occurred leref a different type:
ademption by satisfaction. An ademption by satisfa occurs where a bequest is
satisfied by a subsequenter vivosgift of the property bequeathéd.Ademption
by satisfaction may apply to a bequest via thedtesy clause as well as to a
specific bequesf Whether a gift has worked an ademption dependshen
intention of the testator. The common law presumompis that annter vivosgift

that appears to satisfy a bequest is intendeddgeradhe bequest where the testator

28 See, e.gBLACK’S LAW DICTIONARY (9th ed. 2009) (defining ademption by extinctiar‘g]n
ademption that occurs because the unique propeatyig the subject of a specific bequest has
been sold, given away, or destroyed, or is notratise in existence at the time of the testator’s
death,” and defining ademption as “[tjhe destruttm extinction of a testamentary gift by
reason of a bequeathed asset’s ceasing to beffihg estate at the time of the testator’'s death; a
beneficiary’s forfeiture of a legacy or bequest ikano longer operative”).

29 See generally Page on Wijllgolume 6, § 54.21see alsdBLACK’S LAW DICTIONARY (9th ed.
2009) (defining ademption by satisfaction as “[apremption that occurs because the testator,
while alive, has already given property to the lieragy in lieu of the testamentary gift”). For
further clarity, “[t]he term ‘ademption’ generalgpplies to a specific legacy, while ‘satisfaction’
is applied when the legacy is general. A legacyhes testamentary disposition of personal
property.” In the Matter of the Estate of Marguerite S. Cond2®06 WL 782707, at *2 (lowa
App. Mar. 29, 2006)see also Marshall v. West60 A.2d 637 (Del. Ch. 1932Marshall v.
Rench 1868 WL 1259 (Del. Ch. Sept. Term 1868ughes v. Frank1995 WL 632018 (Del. Ch.
Oct. 20, 1995) (VC Steele).

30 page on WillsVolume 6, §§ 54.23, 54.34.
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is the parent of, or stanits loco parentisto, the recipient’ The rationale for this
presumption is the same as that which operate$aniritestate arena: absent
evidence to the contrary, a decedent is presumbdwe intended that his children

benefit equally’? Accordingly, the Objectors argue that the $30,00hter vivos

31 page on WillsVolume 6, § 54.28 (“If testator stanifsloco parentisto the beneficiary, and
the question arises between two or more benefdato all of whom testator stanaotsloco
parentis a gift of an amount equal to or greater than ldgacy will be presumed to be an
ademption of the legacy. . .”)But cf. Restatement (Third) of the Law of Property: Willsda
Other Donative Transfers § 5.4 (Ademption by Satisbn) (“An inter vivos gift made by a
testator to a devisee or to a member of the degisamily adeems the devise by satisfaction, in
whole or in part, if the testator indicated in antmporaneous writing, or if the devisee
acknowledged in writing, that the gift was so tegie.”). There is no indication that Delaware
has adopted this deviation from the common lawprggion. Seeinfra footnote 32;see also
Restatement (Third) of the Law of Property § 5.4.dmand Statutory Note (explaining that this
Section of the Restatement is based on certaintstgtlaw, such as the Uniform Probate
Code—which Delaware hawot adopted—which requires acknowledgement in a writhng a
gift was meant to satisfy a devise in order for gifeto so operate, the policy reason being that
“[m]ost gifts are made without strings attached] ant intended to satisfy a devise”).
32 page on WillsVolume 6, § 54.28. There are recognized proscang to the presumption:

[The presumption] has been criticized on the grotivad it ‘more often defeats

the intention than gives effect to it.” On the extthand, it has been said that the

rule against double portions is useful ‘to carrymgmlly into effect the intention

of parents and others making provisions for thasewthom they are bound to

provide.’ It has been said that the rule, evemlifad one, is well settled and clear,

and that it ought not to be frittered away by s®jzupon minute points of

distinction. It seems quite likely that, in margses, a testator makes a gift to one

of his children, for the purpose of giving suchldhan amount over and above

that which he takes by will; and the applicationtbé rule of a presumptive

ademption defeats the testator’s intention inahscases. It may be said in favor

of the rule, that a similar policy has been adogdigdhe legislature in case of

intestate succession . . . Probably the chances in favor of having testator’s

actual intention carried out by the rule of a pregutive ademption are about the

same as having the actual intention of the testa#wried into effect by the rules

on the subject of advancementhe dislike of the courts of equity for double

portions, which lead to the rule of presumptive mpions, has thus been

confirmed by a legislative policy in cases of iméés succession; angdhether we

may think that it gives effect to testator’s intent it seems to be too firmly

intrenched[sic] to be attacked with any hope of success, unlessethglature
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gift worked an ademption of Todd’s right to takeden the residuary clause of
Jean’s Will. If so, the $15,000 distribution todibwas improper. While the time
to challenge the administration of Jean’s estate loag past, the Objectors
correctly argue that estate funds belonging to M@k share of the $15,000
improperly distributed to Todd) that came into T@ddossession are subject to
Mark’s Trust. They ask that the Trust not be desgled until the distribution

improperly made to Todd under the residuary clasipdaced into the Trust.

The presumption of ademption arising upon a gitrfrparent to child is
readily rebutted by evidence that the parent wighedchild to take both gift and
bequest® Such evidence is lacking here, however. Theiresitr evidence that
exists here is insufficient to rebut the presumptimat Jean intended an ademption.
The testimony at the hearing illustrated two opjgogactual scenarios. Ms.
Hartnett, an apparently disinterested witness, aup[bcott’s testimony that Jean
stated that she intended the gift as a part of 'Badtieritance. Scott testified that

Todd admitted, after Jean’s death, that this wasuhderstanding. Todd, on the

should intervené.
Id. (emphasis added). In other words, whether ommothink the presumption is a good one, or
actually carries out the testator’'s intent, it e twell-settled presumption that courts follow
nonetheless. No Delaware case or statute sugtestsve do not follow the common law
presumption.
* Page on WillsVolume 6, § 54.28 (“The presumption of an adeoiptivhere a gift is made by
one standing in the relationshipiafloco parentisto the beneficiary . . . is always subject to be
rebutted by a showing that testator intended sifthajs] a separate and additional gratuity.”).
34 The Objectors also point out that Todd statednumis receipt of the $15,000.00 distribution
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other hand, denies that he made that statementeatified, as did Dale, that Jean
had stated that the funds were meant by Jean dis &gen if Jean did state that
the funds were a gift, though, such a statementhleytestator is not of itself
inconsistent with intent to adeem. It may havenba€‘gift’ that was meant to
adeem; it may have been just a gift. There is nttem evidence (or any evidence
whatsoever other than the opposing statementeokitimesses) to elucidate Jean’s
true intention in making the gift. Therefore, ndithat the evidence does not rebut
the presumption that Jean intended her $30,000 giftsto Todd to adeem, up to
that amount, his right to receive a distributiomlenthe residuary clause.

Todd therefore received $15,000 to which he wasemtitled from Jean’s
estate. The Objectors propose that | thereforerotide $15,000 paid over to
Mark’s Trust, as they argue that would best fulfi#an’s intent to provide her

estate in equal shares to her children. The Qimechisunderstand my role here,

under the residuary clause, that he would appin iMark’s behalf, and that he did not place it in
the Trust only because he was told not to do stSbygial Services”. The Objectors suggest this
is consistent with Todd’s knowledge that the $30,0@er vivosgift was meant to reduce his
inheritance.

% The Objectors—correctly, | might add—have not adjthat the ademption applies to Todd’s
right to receive a co-tenancy in the real propényt was also transferred under the residuary
clause. This is because “a devise of land canm@ideemed except by a conveyance of the same
land.” Page on WillsVolume 6, 8 54.37. It is well-settled “[b]y tlypeat weight of authority
[that] no other form of ademption by satisfactigireécognized . . . and a devise of realty is not
adeemed by a payment of money during the lifetifhthe testator.” Id. Thus, the devise of
Jean’s real property in the residuary clause of\Whik could not be adeemed by Jeaimer
vivos gift of $30,000.00 to Todd—as opposed to the $1G@D check Todd received from the
distribution of Jean’s liquid estate, which coukldxleemed by the gift.
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which is to enforce Jean’s intea$ expressed in her WillThe employment of the
doctrine of ademption to a bequest, where indichtethe intent of the testator, is
simply a tool to enforce the terms of the will iccard with the testator’s intent. |
may not rewrite the will itself, howevé?. The bequest to Todd being adeemed, he
is considered removed from distribution of casharrttle residuary claugé.If the
$15,000 paid to him incorrectly had remained in ¢state, it would have flowed
through the residuary clause equally to the theseaining beneficiaries, Scott,
Dale and Mark’s Trust. Therefore, the sum whicmeao Todd that rightfully
belonged to Mark’s Trust is Mark’s one-third of thistribution, or $5,000. Todd
must therefore account to Mark’s Trust for $5,000.
1. Offsets

Todd demonstrated at the hearing that he used @®Dthe distribution to
buy a prepaid burial plan for Mark. He argues tih& amount should be offset
against any amount he is called upon to accounttdoMark’'s Trust. The
Objectors have not opposed this offset in postihgdbriefing. Purchase of a
prepaid burial plan was within the broad discretgmanted the Trustee under

Jean’s Will. Therefore, | find that the $5,000 erded by Todd on Mark’s behalf

36 See Bird v. Wilmington Soc. of Fine A48 A.2d 476, 480 (Del. 1945) (“It is not the ftina

of the Court to make a will for the testator origorove on the will as found . . . . Upon the
contrary, it is clearly the function and duty oetRourt to take the entire will of the testator in
the language there used, and attempt to find tleentreaning and intent of the testator.”).

37 page on WillsVolume 6, § 54.21.
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for prepaid burial services offsets the $5,000vibich Todd must account to the
Trust. Todd also points out that he was entithedCburt Rules to a commission as
Trustee, which he never todk. He asks that the amount which he could have
received as Trustee of the Trust also be offseinagany amount for which he
must account to the Trust. Since | have found tihatprepaid burial expenditure
fully offsets the amount for which Todd must acdpunneed not reach this
request. Because Todd has accounted for all amoowed the Trust, the
Objectors’ third ground is denied.

D. Fees

Todd seeks reimbursement of his legal fees, todm fpom the corpus of
the Trust. Scott, Deborah and Mark request that txpenses (for purposes of the
hearing and obtaining certain required documentate paid by Todd.

The common law provides “two situations in which @iowance from a
trust corpus for attorneys’ fees may be made: whenattorneys’ services were
necessary for the proper administration of thettrus . or where the services
otherwise resulted in a benefit to the truiét."Our law “is in accord with the

general rule,” and Delaware courts have “consibterlowed fiduciaries

3 Seel2 Del. C.§ 3561 (explaining that “when a trust instrumengslaot fix the compensation
of the trustee, reasonable compensation shall loeved” and setting forth the procedure for
computing such compensation).

39 Bankers Trust Co. v. Duff295 A.2d 725, 726 (Del. 1972) (citing Scott orudts (2d ed.) §
244; Restatement of Trusts (Second) § 188; 7 CAlt&ney and Client § 193).
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reimbursement from the fiduciary estate for ‘neaegsexpenses” or where the
fiduciary’s services have resulted in a benefitthe trust’® No evidence was
presented to me at the hearing or otherwise suggeasiat Todd has acted in bad
faith in any way by bringing his petition. Nor hasdd failed to perform his duties
as Trustee of the Trust—indeed, he has done sgefims uncompensated. Absent
any breach of fiduciary duty, Todd had a rightdtam counsel in connection with
the claims asserted by and against him in his faycapacity, as his petition for
accounting was necessary for proper administradiosh dissolution of the Trust.
This procedure was brought pursuant to the sped¢drons of Trust, which
contemplated that there would be a procedure int fod this Court, or a court of
competent jurisdiction, whereby the Trustee maynieate the trust: The
petition, and the associated attorney servicesfeeslincurred in connection with
litigating this case, were necessary to fulfill tieguirements of administering and
dissolving the Trust. Accordingly, Todd was estitlto hire an attorney at Trust

expense. His reasonable attorneys’ fees, therefirall be assessed from the

Trust.

“0|d. (citing cases).

1 Jean’s Will, Article VII, Clause B, Section 3 (‘Tstee may terminate the trust as to the share
of Mark affected thereby and pay out the assetsetimeler at any timas deemed proper and
advisableby Trusteeand by a court of appropriate jurisdictidih (emphasis added). Court
approval is required by the specific terms of tinest, making this action necessary.
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Scott, Deborah and Mark have not sought their esgmrfirom the Trust
Instead, they ask that Todd pay their expensesdiimsin a judicial proceeding
involving a trust, the court, as justice and equityy require, may award costs and
expenses . . . to any party, to be paid by anqgihdy or from the trust that is the
subject of the controversy® The decision whether or not to award fees is
discretionary in the Couff. Here, because Todd has not breached any fiduciary
duty or acted in bad faith, | find no basis for fahg fees. Moreover, the
Objectors’ actions have not worked a benefit fa Thust. Thus, Scott, Deborah
and Mark shall bear their own costs.

CONCLUSION

The Objectors’ objections all being denied, thestea’s Petition to Approve
the Accounting and the Dissolution of the Trustgranted. The Trustee shall
submit a form of order consistent with this Opiniaathin thirty (30) calendar

days.

*2The Objectors appear@do seso they do not have attorneys’ fees.

*312Del. C.§ 3584.

* paradee v. Paradee€2010 WL 3959604, at *15 (Del. Ch. Oct. 5, 2016itiig McNeil v.
McNeil, 798 A.2d 503, 514 (Del. 2002)).
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