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Oh, Danny Boy, the pipes, the pipes are calling
From glen to glen, and down the mountain side

The pipes in question, a water lateral likely iHsthin the 1920s or '30s and
a sewer lateral from the 1930s or '40s, have beenrgy their designed purpose of
carrying clean water in, and black water out, feraps 150 years combined. Yet
their call went unheeded until recently, when teéti®ners undertook repairs and
the parties discovered their existence. The pipasfrom the Petitioners’ yard
north under the Respondents’ property, along thsteea boundary of the
Respondents’ lot, and ultimately to City water aegver mains. No easement of
record exists in favor of the Petitioners. Giviattthe burden on the Respondents’
lot was so minimal that it went unnoticed over tilwairse of an average human
lifetime, one might assume that mutual goodwill amelghborly regard would
quickly have resulted in an agreement between #nteeg for use to continue. If
so, one would be wildly optimistic. Instead, weame litigation, involving many
guaint and curious volumes of forgotten lore conicgy the history of public water

and sewerage in the Town, and now City, of Rehgberisued. Cross-requests

for injunctive relief were filed, and damages dedwh The result is below.

1 Although “most closely associated with Irish cormities,” the lyrics to Danny Boy were
actually written by English lawyer Frederic Weathien 1910, which Weatherly later modified
to the Irish tune, “Londonderry  Air.” Danny Boy  WIKIPEDIA,
http://en.wikipedia.org/wiki/Danny_Boy.

2 SeeEdgar Allen PoeThe Raver{Simply Read Books 2014) (1845). For ease ofreefee, |
refer to Rehoboth exclusively as the City, recomgzthat many of the historical references
relate to a time when Rehoboth was, in fact, the of Rehoboth.
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. BACKGROUND

But come ye back
When summer’s in the meadatv

The properties involved in this matter were once phRehoboth Heights, a
residential community of summer cottages locatedrasent-day south Rehoboth
and developed by the Rehoboth Heights Developmentpgany (“RHDC”) in the
early twentieth century.

A. The Kuhns Property

The property owned by the Petitioners, Paul andeAKnhns—101 Lake
Drive (the “Kuhns Property”)—was designated as l4tsand 42 on Block 23 by
the RHDC? In 1925, the RHDC conveyed Lots 40, 41, and 42oseph E. Wa§.
The governing deed (the “Way Deed”) conveyed thedlaas well as “the
buildings, improvements, fixtures, ways, woods, exst watercourses, easements,
rights, liberties, privileges, hereditaments anpuatenances to [that] land[] . . ”.”
The Way Deed also provided:

. . . that suclelectric lines for water and gass have been or shall be

installed in this subdivision by the [RHDC] shaiimain the property

of the [RHDC] and are hereby reserved to the [RHDC] and that no

other lines shall be installed nor franchise grarte electric gas or
water service in said subdivision without the conise writing of the

3 See supraote 1.

* See e.gPet'rs’ Op. Br. at 3.

> A0270-72 (2008 Kuhns Deed); Petrs’ Op. Br. at Zitations to numbered documents
beginning with “A” refer to exhibits in the record.

® A0001-06 (1925 Way Deed).

 A0002.



[RHDC], unless and until the [RHDC] shall have beeimbursed . . .

and that the foregoing restrictions are made asad pf the

consideration for this conveyance and are covenantan with the

land . . .2
The Kuhns, as well as the City and City Managerg@ng Ferrese (the “City
Defendants”), contend that the first house built the Kuhns Property was
constructed in the mid- to late-1920&he Hilers, however, emphasize the lack of
documentation to support that assertfidbriThe original house was constructed by
at least 1935"

In 1942, Mr. Way conveyed Lots 41 and 42.( the Kuhns Property) to
Verna Mae Ten Weegé$. Title to the Kuhns Property subsequently undetveen
series of conveyances, including transfers in 19854, and 1978 On July 25,
2008, the Kuhns purchased this property from thateof Catherine Flickinger,
who had purchased the property in November 1478.

B. The Hiler Property

The Respondents, Bruce Hiler and Elaine Cacheeiferfed to herein as

“the Hilers”), own property at 100 St. Lawrencee®trin Rehoboth Beach (the

8 A0004 (emphasis added).

°See, e.g.Pet'rs’ Op. Br. at 2, 7; Pet'rs’ Answering Br.4tCity Defs.’ Answering Br. at 9.
19See, e.gResp’ts’ Answering Br. at 7.

11 A 1935 Sewer Map indicates that there was a stre@n the Kuhns Property by at least 1935.
City Defs.” Answering Br. at 4.

12 A0286-87 (1944 Reed Deed).

13 pet'rs’ Op. Br. at 2; Resp'ts’ Op. Br. at 7<&e alscA0285-87 (1944 Reed Deed); A0283-84
(1954 Darling Deed); A0280-82 (1954 Brown Deed);2&0-79 (1954 Dyer Deed); A0273-75
(1978 Flickinger Deed).

14 A0270-72 (2008 Kuhns Deed).



“Hiler Property”), which the RHDC identified in itglot plan as Lots 27 and 28 on
Block 23'° The Hiler Property abuts the Kuhns Property te trorth. In
September 1930, the RHDC sold Lots 25 through 28uyding what is now the
Hiler Property) to George Chardy.Whereas the Way Deed conveyed the land, as
well as “the buildings, improvements, fixtures, wawoods, waters, watercourses,
easements, rights, liberties, privileges, hereditasr and appurtenances to [that]
land[],”*” the conveyance to Mr. Chardy lacked similar lamgyamerely
conveying “all those certain lots, pieces or parcal land . . . designated and
described as follows to wit: Lots numbered twehte (25) twenty six (26)
twenty seven (27) and twenty eight (28) in Blockninered twenty three (23§
Further, though the Way Deed provided “. . . thathselectric lines for water and
gasas have been or shall be installed in this subgtividoy the [RHDC] shall
remain the property of the [RHDC}® the deed conveying the property to Mr.
Chardy lacked similar language.

The first home built on this property was constedctn 1938° Like the

Kuhns Property, this property also underwent aeseof conveyances, including

15 See, e.gPet'rs’ Op. Br. at 2; Resp'ts’ Op. Br. at 1-2.

16 A0365-67 (1930 Chardy Deed). During briefing, Mihardy was also referred to as Mr.
Chandy and Mr. Chardry.

17 A0002 (1925 Way Deed).

18 A0365 (1930 Chardy Deed) (emphasis omitted).

19 A0004 (1925 Way Deed) (emphasis added).

20 A0103 (Mem. to Comm’rs re: Partitioning Request).
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transfers in 1941, 1972, 1973, 1990, 1998, and .99@ 1999, then-owners of
102 St. Lawrence—the original property, encompasdiots 25 through 28—
applied for a partitiod> In March 2000, the City Commissioners approved
partition of this property into two tracts, onevatich is the Hiler Properts?

In June 2002, the Hilers purchased the properiy0@tSt. Lawrence Street,
which consists of Lots 27 and 28.The Hilers have transferred their interest in
this property several times, to various trdstsCurrently, the owners of 100 St.
Lawrence Street are Bruce A. Hiler Delaware QuadifPersonal Residence Trust
(“QPRT”) and Elaine M. Cacheris Delaware QPRTNevertheless, for the sake
of convenience, | refer to the owners of 100 Swilemce Street as the Hilers.

C. The Water and Sewer Laterals at Issue

The water and sewer laterals providing these iaslito the Kuhns Property
run from St. Lawrence Street, where the water @wkes mains are located, along

the eastern boundary of the Hiler Property, in® niorthern portion of the Kuhns

2l Resp’ts’ Op. Br. at 8-%ee alscA0363-64 (1941 Stein Deed); A0360-62 (1972 J.ROdrp.
Deed); A0357-59 (1973 Stein Deed); A0356 (1990 Byideed); A0353-55 (1998 Deed);
A0351-52 (1999 Transfer); A0343-50 (Partition Deed¥0340-42 (2002 Hiler Deed); A0304;
A0372-73.

2 N0103-04 (Mem. to Comm’rs re: Partitioning Reqlieste alsdResp’ts’ Op. Br. at 9-11.

23 A0129 (Mar. 21, 2000 Letter re: Subdivision Applion).

24 N0340-42 (2002 Hiler Deed).

> See, e.g.Hiler Dep. 54:18-57:4 (describing the variousnsfers of the Hiler Property);
A0301-02; A0318-37 (Documents Reflecting Transters)

26 Oral Arg. Tr. 36:23-37:2see alsdHiler Dep. 56:3-10.
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Property?” Though theexact path of the laterals under the Hiler Property is
unknown?® they generally run from the mains on St. LawreSteet through the
eastern portion of the Hiler Propeffy.| find, based on a preponderance of the
evidence, that the laterals are located entirelthenside yard setback—that is, in
an unbuildable portion—of the Hiler Propetty.
1. Water

As mentioned above, the Hiler Property and the Isulmoperty were
originally part of Rehoboth Heights. In the 1920b& RHDC advertised these lots
as “Where Pine and Brine are Ever Wooifg.Advertisements announced:

When You Buy a Lot You are Assured of: First yoa getting dollar

for dollar in value for your money. Second you assured of a
delightful place in which to erect a Summer Cottag@&hird, a

27 SeeA0241 (Map Showing Laterals as Marked by Harry Gakwpdated Apr. 2013kee also
Pet. 11 4-5.

8 See, e.g.Blizzard Dep. 24:10-14 (“When the [Clity putsdtvater lateral] in, it runs straight
from the main, straight to the curb. When a pevwadntractor comes out, the water meter is right
there. And if he wants to go right or left, it's problem.”); Stenger Dep. 47:19-48:3 (“There’s
really no rhyme or reason to where [sewer latetgigcally run]—Once the lateral leaves the
main, it's generally brought straight to the curlBut that's not even a hundred percent.
Sometimes it's at a different angle. . . . Onoeythet to the curb, what the building owner or
property owner does with that lateral, they can itwstraight or they can run it on a 45-degree
angle. They could do whatever they want[] with);itA0396 (Blizzard Aff.) (“In my experience
in the City of Rehoboth Beach, 99% of the time wédeerals are installed in a straight line from
the water main/water meter to the property seryed.”

29 See supraote 27.

30 See, e.gPet. 1 6:see alsdRehoboth City Code § 270-26 (governing side yard®)e Hilers
dispute the laterals’ location, arguing that “aveyr prepared for [the Kuhns] during this
litigation only reflects merely the best guess dfewe the lines run on [the Hiler Property].”
Resp’ts’ Op. Br. at 3. However, the Hilers do ceshe that “the [Kuhns Property’s] water line
and sewer lines [sic] run under and through theesptistern side of [the Hiler Property]ld. at
34.

31 pet'rs’ Op. Br. at 3 (internal quotation marks ted).
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property with a splendid view of Ocean and Lakehwstdewalks,
curbing,waterand electric light facilities?

In 1926, Rehoboth Heights was part of an annexatah extended the
boundary of Rehoboth Beach southwirdin April 1927, following annexation,
then-Mayor of Rehoboth Beach appointed a commitEe€Commissioners to
“‘mak[e] a survey of the Water Mains, Valves, Fun Fire Hydrants[,] etc.,
already installed and on the ground ready for Ilztan in the recent annexed
section known as Rehoboth Height$.'On April 9, 1927, the committee reported
that there were 18,080 feet of four-inch Cast I@ass “B” Pressure Pipe, 3,800
feet of which were “on the ground;” the remainderevalready installe¥.

Thereatfter, the City acquired from the RHDC thie tio “the water mains,
piping and appurtenances hereinafter enumerated together with all rights,
privileges and franchises belonging to said Rehobdeights Development
Company with reference to said streets, includifegtac light franchises, gas
franchiseswater franchisesand all other franchises and rights now or heogof
owned by the [RHDC] . . . % The July 23, 1927 contract entered into betwhen t

City and the RHDC provided that:

32|d. (emphasis added) (internal quotation marks omitted)

¥ See, e.gCity Defs.” Answering Br. at 3.

3 A0061 (April 1927 Comm’r Meeting Minutes).

% A0062 (Committee Results). | take judicial notifethe fact that the survey refersrtmins
notlaterals a four-inch lateral would be rather robust foveze to a summer cottage.

36 A0017-18 (July 1927 Conveyance to the City) (ensihadded).
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This contract is to cover specifically all of thaléwing enumerated
articles: . . . saidvater mainshaving, prior to the enactment above
referred to, been laid on the following streets amgkenues of
Rehoboth to wit: . . on St. Lawrence Street from King Charles
Avenue Westward to Bayard Avenue '

The contract also expressly conveyed 14,280 fe&uwtinch Cast Iron Class “B”

Pressure Pipe: apparently the 18,080 feet of pregspe, less the 3,800 feet on

the ground, surveyed by the committee in April 1827

Although the language of this conveyance from tHdDR to Rehoboth

Beach indicates that the wataain on St. Lawrence Street was in place by 1927,

the installation date of the watkateral is less clear. Nevertheless, the type of

material from which the lateral was constructee & finsight into when that lateral

was installed. The City Defendants’ expert, Wdbapartment Superintendent

Howard Blizzard®® explained:

As a long-time plumber in this area, you learn ¢émognize that
certain types of pipes are associated with a cetiaie period. With
regard to water laterals, in the 1930’s all of thstalled pipes were
made of galvanized or black iron. By the 1940lsck iron was not
used anymore and everything was galvanized. Inlatee 1960’s,
copper replaced galvanized. Finally, in the lag¥(s and early
1980's, water laterals transitioned to pla&tic.

37 A0018 (emphasis added).

39 Blizzard Dep. 5:18.
0 A0395 (Blizzard Aff.).
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Mr. Blizzard, who viewed the water lateral at issnghe 1990s, testified that it
was galvanized: He elaborates in his Expert Report “that the witieral serving
the Kuhns [P]roperty is no newer than the late 1950n other words, | believe
that the water lateral currently serving the Kulfidgoperty was installed in the
late 1950’s or earlier*

Conversely, Harry Caswell, a plumber in RehobotladBe testified at his
deposition that the water lateral was copPevhich would place the installation in
the late 1960s, at the earliest. To address tiserapancy between these
testimonies, the City Defendants explain that Mas@ell viewed the lateral from
the Kuhns Property, while Mr. Blizzard viewed thpegfrom the water main on St.
Lawrence Streef. In other words, the City Defendants maintain ttiadm the
water main to the meter, the line is galvanizedl tom the meter to the Kuhns
Property, the line is coppét. Based on this testimony, the City Defendants
contend that the water lateral was updated to aoppte 1960s or 19708. The

Hilers, however, dispute this “supposed upgrdde.”

*1 A0396.

*2d.

3 Caswell Dep. 14:12-13.

* See, e.gOral Arg. Tr. 107:2-6.

*|d. at 107:2-24see alsaCaswell Dep. 60:11-13.
“® See, e.gCity Defs.” Answering Br. at 5.
*"Resp’ts’ Reply Br. Against the City Defs. at 6.
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In the early 1990s, water meters were installecbufiinout Rehoboth
Beach® The water meter servicing the Kuhns Propertpisited on the sidewalk
of St. Lawrence Street abutting the Hiler Propeaty s the water meter servicing
the Hiler Property® Both of these meters also have “a visible ‘cudp’sa few
feet away toward the curb of the streBt.”"However, it is not obvious that the
lateral serving the Kuhns Property originates anfrof the Hiler Property, as there
IS no indication on the water meter lid of the a&ddr to which the meter
corresponds. Instead, as Mr. Blizzard explaingd]hen you touch it with the
wand, the meter will give you the address . % .”

2. Sewer

In the 1930s, Rehoboth Beach began exploring dissiple installation of a
City-wide sewer system. An editorial in supporttiis system, appearing in the
August 3, 1934 edition of thBelaware Coast Newspined that “[c]esspools in
Rehoboth are out of date. They are as much a tifitige past as the horse is for

travel.”®?

“8 Blizzard Dep. 9:9-16.

9 See, e.g.City Defs.” Sur-Reply Br. Ex. A (Second Blizzatdf.) at 1 2-8.

*0 City Defs.” Sur-Reply Br. at 2see alsoCity Defs.’ Sur-Reply Br. Ex. A (Second Blizzard
Aff.) at 11 5, 8describing these curb stops).

°1 Blizzard Dep. 10:17-18.

> A0028.
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In August 1934, the citizens of Rehoboth votedawof of establishing a
central sewer systemi. Following this vote, the State Legislature pasaadact
that authorized the Commissioners of Rehoboth B&adhorrow money and issue
bonds to secure the payment thereof, for the perpadsestablishing a sewer
system and sewage treatment plant and to contbkegulate the same when so
established? After the citizens of Rehoboth voted in suppdrthe issuance of
this bond® the City began preparing for the installation afemtral sewer system
and disposal plant.

Several citizens, including Joseph Way, then-ovaidhe Kuhns Property,
were unhappy that the planned sewer infrastructta® to be located in front of
their properties on Lake Drive. In 1936, thesézeits lodged a protest with the
City Commissioners, “requesting that the sewer khoot be continued and not

156

extended beyond a point on King Charles Street. .. In response, the

Commissioners adopted the following resolution:

BE IT RESOLVED, that THE COMMISSIONERS OF REHOBOTH
do approve of the proposed change in the courskeotewer as set
forth provided the assent afl the interested owners of land along

>3 See, e.gid.

> A0033 (Sept. 7, 193Delaware Coast Newdrticle “To the Taxables of the Town of
Rehoboth”).

> See, e.gid.; A0036 (Aug. 31, 193Delaware Coast NewArticle “Rehoboth to Hold Election
for Sewerage on Sept. 15tlgee alsoA0049 (Results of Sept. 1935 Election For or Again
Rehoboth Sewer Bonds).

*5 A0070 (1936 Comm’r Meeting Minutes).
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Silver Lake Driveand the assent of the P. W. A. to such a change ca
be had without cost to the Town of Rehobtth.

Pursuant to this resolution, no sewer main wasliest on Lake Drive. Instead,
sewerage services to these properties were (andpeseided via sewer mains
located elsewher®. Specifically, the Kuhns Property is served by seever main
on St. Lawrence Street.

Although the parties agree that installation of tkeatral sewer system was
completed in 1936 or shortly thereaftérthe date of installation of the sewer
lateral at issue cannot be so clearly determirid¢ahnetheless, the lateral is made of
terra cotta clay, which was popular during the H80s and early 1946S. Mr.
Blizzard, in his Expert Report, noted “the sewetedal serving the Kuhns
[P]roperty is no newer than the late 1930’s oryed®40’s. In other words, |

believe that the sewer lateral currently serving Kluhns [P]roperty was installed

>"1d.; see alsc)A0071 (noting that Rehoboth Beach, and not Joseply, Would be responsible
for paying “the bill created by the discontinuinfgtioe Sewer around Silver Lake”). There is no
evidence that the assent of the adjacent ownerStorLawrence Street, whose lots would
presumably be burdened with sewer laterals seivakg Drive, was required.

>8 See, e.gBlizzard Dep. 62:3-7 (noting that four or five hesson Lake Drive probably receive
water service from the main on St. Lawrence Strdegjrese Dep. 37:17-23 (estimating there
could be ten properties with “laterals on peopf@’sperty being served on another street in that
area”); Stenger Dep. 9:20-10:15 (describing therédtiocations for Lake Drive properties).

> See, e.g.A0092 (1946 Report) (“The [sewer] system was baittd operation commenced in
1936.7); A0O030 (Mar. 13, 193belaware Coast NewArticle) (“Rehoboth now has, or soon will
have, a sewer system and a Treatment Disposal’j&esp’ts’ Op. Br. at 6; Pet'rs’ Answering
Br. at 9; City Defs.” Answering Br. at 4.

0 A0395-96 (Blizzard Aff.) (explaining that “[tlerraotta sewer laterals were used for many
decades,” but that, “[ijn the 1950’s and 1960’ #izing of the terra cotta laterals tended to
change from 5” to 6"")see alsaCaswell Dep. 24:9 (describing the sewer laterédsie as a 5-
inch terra cotta lateral); Woods Dep. 18:6-7 (“Tdiginal pipes from those 1940 [sewer] plans
[are] a clay called terra cotta.”).
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in the early 1940’s at the earlie§t.”Mr. Blizzard explained that his opinion was
based on his observation of the sewer lateral ih22@&nd the fact that, “in
approximately 75% of cases in the City of Rehold®#ach the terra cotta lateral
serving a lot is original to the first sewer ink&#bn in the late 1930’s and early
1940's.%

The original sewer main on St. Lawrence Street igptaced within the last
decadé?’

And | shall sleep in peace
Until you come to m&*

D. The Kuhns and the Hilers Discover the Placemetit@tL aterals

Shortly after purchasing the Kuhns Property, thehm& began making
arrangements to demolish the existing residencecandtruct their own honfg.
However, as a condition of demolition, the City uggd that the Kuhns’ utilities
be disconnected and cappgéd.The Kuhns were working with a construction

company, Echelon Builders, who hired Mr. Casweltap off the water and sewer

®1 A0396;see alsdStenger Dep. 14:15-17 (noting that terra cottangjgivas used until roughly
the '50s, maybe into the very early '60s”).

%2 A0396.

% pet'rs’ Op. Br. at 5see alsdStenger Dep. 10:21-11:5 (estimating that work tplaice “within
the last, probably, eight years”); Woods Dep. 25-39:14-20 (noting that this replacement
occurred approximately five or fewer years ago).

®4 Seesupranote 1.

% See, e.g.Pet'rs’ Op. Br. at 7.

% See, e.g.A0140 (Demolition Permit).
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” Mr. Caswell was also hired to estimate the cést second water line

laterals®
for irrigation, and to determine whether the exigtiwater and sewer laterals
needed to be replacy. In anticipation of the new residence, Mr. Caswell
suggested that the Kuhns upgrade the lat&taklthough City approval was not

required, Mr. Caswell often confers with Mr. Blizdawho in this instance agreed
with his recommendatioff.

The Kuhns, in their Opening Brief, describe thdg]s part of the
Investigation into the method of improving the seWse and possibly installing a
new second water line, the existing utility lineserev marked . . . including the
water and sewer lines” At this time, in approximately 2009, Mr. Caswell
discovered that the laterals servicing the Kuhnspénty ran through the Hiler

Property, near or directly underneath a brick wh#t runs along the eastern

boundary of the Hiler Properf§. Once he discovered their placement, he realized

®"See, e.gCaswell Dep. 61:20-23; Kuhns Dep. 19:14-16.

% Kuhns Dep. 25:19-26:2.

% See, e.g.A0144 (Apr. 14, 2009 etter from Mr. Robertson to Mr. Ferresege alsaCaswell
Dep. at 62:16-22 (confirming there were not anycgpmeconcerns but that when he sees a terra
cotta lateral, he likes to upgrade).

0 See, e.g.Caswell Dep. 17:14-1%ee alsoFerrese Dep. 17:5-12 (“[F]Jrom what | understand
and recall is that for all water and sewer linéss the practice of the [C]ity that when you have
all water and sewer lines and you have a vacardridtyou are going to build a new house—
maybe the word require is a bad word. But we derytiing we can to talk the property owner
into upgrading the water and sewer at the time #greybuilding their new home.”).

"L Pet'rs’ Op. Br. at 8-9.

"2 Blizzard Dep. 28:3-6 (noting that the water laketms close to the brick wall); Caswell Dep.
9:12 (“They run kind of under that brick wall.i)g. at 10:4-10 (“When we did the disconnect in
2009 [sic] on that existing house that was on tikans [P]roperty, Miss Utility, by law, had to
mark the utilities, and they marked right throughttarea. . . . | saw the spray paint that there
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that there was no way to replace the laterals ‘lisz@f the damage that would be
done to [the brick] wall, the integrity and eveliyiln””® He “completely stopped”
pursuing this option, noting that “[tlhere wasnftoaigh room to put the sewer and
water down through [that ared]:”

Because the positioning of the laterals made reptent unworkabl&, Mr.
Caswell and his team decided to pursue an altemaiiming to line, or “sleeve,”
the old terra cotta sewer lateral with a smallecpiof pipd® However, this
process could not be completed because his teai® tming to slide in the new
liner, ran into a bend in the lateral; consequentlgecame impossible to place the
smaller pipe through the existing lateral withoxtavation!” While attempting to
re-sleeve the sewer lateral, according to Mr. Clswis team dug on the Kuhns
Property only®

Prior to Mr. Caswell's discovery of the lateralsapement, the Kuhns were
unaware that the water and sewer laterals weregddcander their neighbors’

property’® Following this discovery, the Kuhns’ attorneyn¢ent Robertson, sent

was [sic] utilities on that property. And that'sva we found out the sewer and water went
through [the Hiler Property].”); Woods Dep. 37:22:3ee alscA0241 (Map Showing Laterals
as Marked by Harry Caswell, Updated Apr. 2013).

'3 Caswell Dep. 20:5-9.

1d. at 20:9, 21:23-24.

°1d. at 21:17-24.

®1d. at 24:8-12.

71d. at 24:17-24, 25:1-5.

®1d. at 24:11-12.

"9 Kuhns Dep. 12:13-18.
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a letter to Mr. Ferrese on April 14, 2009, notihg placement of the laterals and
taking the position that

[tlhe City is obligated to provide access to itsvee and water

infrastructure. The property currently has acchssyever, the pipes

must be replaced. Because the City does not pradilgct access to

its infrastructure and because Mr. Hiler is objagtito the

placement/replacement of the line within his progethe City must

take the lead in obtaining the necessary easemart Mr. Hiler’s

property for not only the existing lines, but atkeir replacement¥.
Conversely, the City took the position that, althlout is responsible for providing
water and sewer service to its residéhts, satisfied its obligation here by
providing the Kuhns with access to the mains actiesHiler Property? During
this period, Mr. Kuhns also met with the Mayor a®both and Mr. Ferrese. Mr.
Ferrese recounted that, during this brief meetithgg [M]ayor told Mr. Kuhns that

the [Clity would not get involved, that we do sewater, and that was it®

80 A0144 (Apr. 14, 2009 Letter from Mr. RobertsorMo. Ferrese).

81 See, e.g.Ferrese Dep. 54:13-18pe alsoRehoboth City Code § 220-11 (“Each consuming
unit or property as defined in § 220-3 shall beasately connected to the water system of the
City at the water maimlong or in front of the lot in which the consumiuagit or property is
erectedor maintained unless approved otherwise by thg @@nager.”) (emphasis added).

82 See, e.g.Ferrese Dep. 14:3-8 (“[T]he [Clity is not respitfes for laterals. . . . [T]he [Clity is
responsible for the main, only the main line, imBeoth Beach. From the house to the main is
the responsibility of the property owner, mainteseimcluded.”).

831d. at 24:20-23. At his deposition, Mr. Ferrese weiged: “Do you agree that the [Clity has an
obligation to provide water and sewer hook-ups to Kuhns' property?” He replied, “[w]e
already have it from St. Lawrence Street. Thdts position | took all along, and that's the
position that the [M]ayor took.’ld. at 49:3-8.
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E. The Hilers’ Opposition to the Laterals

Prior to this 2009 discovery, the Hilers were als@aware of the placement
of these laterals. Once aware, however, they inatelg and adamantly opposed
the laterals’ placement.

In her Affidavit, Ms. Cacheris explained that stwed her husband first
learned of this situation when a plumber hired ly Kuhns called theff. Ms.
Cacheris noted that this plumber explained

that he had done some initial digging and thatgipes appeared to

run under our property between the brick wall amel @astern side of

our house. He further said that he would needigoadvery deep

trench to do this work and he was concerned thelh suork might

undermine the brick wall or the foundation of ownte, and that is

why he stopped digging and called®ts.
Mr. Hiler also spoke with this unidentified plumbevhose name neither Ms.
Cacheris nor Mr. Hiler remembeéts.Mr. Caswell noted that he or someone from

his office may have contacted the HilBfsHowever, Mr. Caswell maintains that

this would have been before he realized the latepihcement vis-a-vis the brick

8 Resp'ts’ Op. Br. Ex. A (Cacheris Aff.) at 11 4-6.

%1d. at 1 6.

8 Hiler Dep. 67:10-12, 67:22-68:3 (noting that he dot remember the name of this plumber or
the company for which he worked); Resp’'ts’ Op. Bx. A (Cacheris Aff.) at § 4. During
briefing, the Hilers took the position that thisuplber was either Mr. Caswell or one of his
employees. Resp’ts’ Op. Br. at 12; Resp’ts’ ReépiyAgainst the City Defs. at 8.

87 Caswell Dep. 63:5-10.
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wall, before any digging occurréd.The discovery of the laterals’ trajectory meant
to Mr. Caswell that upgrading them “was an abs@jute.”®°

The weekend after receiving the plumber’s call, kkers traveled to their
vacation home in Rehoboth. At this time, they noticed a portion of the Kuhns
fence had been remov&d. Though this fencing was on the Kuhns Propertg, th
Hilers emphasize that removal “would allow acces$thhe Hiler Property] from
the rear of [the Kuhns Property}” Mr. Hiler also noticed signs that “there had
been some digging and trenching on [his] propetty.Specifically, Mr. Hiler
recalled a “scar” approximately six feet long ame tfeet wide”* The Hilers’
landscaper, Chris Fox, also observed the afterroétthis digging®” In his
Affidavit, he noted that in or about April 2009, f@bserved a very large hole . . .
near the east side of the Hiler Property, and e¢obist of [his] recollection, it was

Six (6) or seven (7) feet long by three (3) feedevand approximately three (3) feet

deep, maybe largef® Mr. Caswell denies ever digging on the Hiler gy’

%1d. at 63:10-13.

81d. at 63:12-13 (explaining that, due to the laterptssitioning, “[i]t just couldn’t be done that
way”).

% Hiler Dep. 69:15-20; Resp’ts’ Op. Br. Ex. A (CadkeAff.) at 1 9.

%1 See, e.g.Hiler Dep. 69:9-12; Resp’ts’ Op. Br. Ex. A (CadiseAff.) at  9;see alsoKuhns
Dep. 80:18-24 (noting that, in 2009, a portion &f fence was removed, presumably by Mr.
Caswell’s team, and that “[i]t could have been [dbas long as a year”).

%2 Resp’ts’ Op. Br. at 13.

% Hiler Dep. 69:13-14.

%1d. at 71:12-19.

% A0394 (Fox Aff.) at T 3.

%1d.
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Soon after seeing the “scar” of digging, Mr. Hitalled Mr. Kuhns? At
that time, Mr. Hiler conveyed his opposition to tlaerals, and mentioned the
digging that had occurred on his propéftyAlthough Mr. Kuhns offered to repair
the damage, this offer was declinéd.Instead, Mr. Hiler hired Mr. Fox to “repair
the affected ared® Throughout the next several years, Mr. Hiler Mrd Kuhns
communicated sporadically through emails and Ilgttentil this litigation ensued,
they had never met face-to-facé.

The City also made its position known to Mr. Hile@n May 4, 2009, Mr.
Ferrese wrote to Mr. Hiler noting that

[tlhese lines have been in existence for well mibv@n 20 years.
Furthermore, the City has provided access to sewerwater service
to [the Kuhns Property] by directing a prior owrérthat property to
connect through the property that is now your @wtthis service. As
a result of this required connection point and fibet that the lines
have been in existence for well more than 20 yatis, the City’'s

position that an implied, or prescriptive easen@qsts across your
property. Therefore, since the owners of [the Kulmoperty] are
seeking to rehabilitate the existing lines (as @agoto installing
completely new lines where ones did not exist mresty), it is

unlikely that you have standing to object to thisessary work®®

9" See, e.gCaswell Dep. 11:2-3 (“We never did any digging ba fHiler Property] . . . .")id.
at 25:17-18 (“Nobody dug anything on the Hiler pjerty.”);id. at 42:1 (“We never went on
the Hiler [P]roperty.”).

% See, e.g.Hiler Dep. 72:19-73:8&ee alsdResp'ts’ Op. Br. at 13.

% Hiler Dep. 74:1-4, 91:6-11; Kuhns Dep. 47:1-48:6.

19 Hiler Dep. 91:6-11.

101 Resp’ts’ Op. Br. at 13.

192g5ee, e.gHiler Dep. 78:17-22.

103 A0146 (May 4, 200% etter from Mr. Ferrese to Mr. Hiler).
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Mr. Hiler replied to this letter on May 10, notitigat it was his understanding that
the rehabilitation project “would not be a minotrusion,” but that

[a]t any rate, my call with Mr. Kuhn [sic] was geipleasant, apart

from Mr. Kuhn [sic] asserting several times thatidn’'t understand

what he was saying, i.e., that the line was alreadyplace. |

expressed that we would repair the damage doneutopmperty

ourselves but that we did not like the idea of someeelse’s sewer

and water lines running under our property. | ssted that he

explore with the City whether he could run his $rnaut along Lake

Street [sic] to the sewer lines, which | assumetexin King Charles

Street. . . . He said he would inquire of the Gihd agreed nothing

else would be done until he contacted me afjéin.
Following this exchange of letters, Mr. Hiler andr.M~errese spoke on the
telephone on May 15, and scheduled to meet on Nap@09'* This meeting,
which took place at the Hiler Property, was attehtdg Mr. Hiler, Mr. Blizzard,
Mr. Ferrese, William Woods, the Assistant Managethe Wastewater Facilities,
and Glenn Mandalas, the City Solicit8?. Mr. Hiler did not want Mr. Kuhns or
his attorney, Mr. Robertson, to attef{d.

At this meeting, Mr. Hiler and City representativiBscussed the location of

the laterals®® The Hilers, in briefing, assert that the purpob¢his meeting was

104 70148 (May 10, 2009 Letter from Mr. Hiler to MreFese).

19%55ee, e.gHiler Dep. 18:10-16; A0151 (Memo Confirming May Z0Bleeting).

1% 5ee, e.g.Ferrese Dep. 43:8-11.

197 See, €.9.A0152 (May 21, 2009 Email from Mr. Mandalas to NRobertson); City Defs.’
Answering Br. at 21. Prior to the meeting, howewr. Robertson e-mailed Mr. Mandalas to
remind him of the Kuhns’ position “that the lineseahere, and we are entitled to use them.”
A0152 (May 21, 2009 Email from Mr. Robertson to Mrandalas).

1% 5ee, e.g.Ferrese Dep. 24:3-14, 43:8-18, 46:19-23; Woods R&:12-20, 40:20-41:7.
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“to get Mr. Hiler to agree to an easemelit.”In making this assertion, the Hilers
rely on testimony that the City wa$idping to get Mr. Hiler to agree to an
easement for Mr. Kuhns’ water and sewer ling8.”In fact, Mr. Hiler, at his
deposition, recounted that, following this meeting thought the issue was
“basically going to resolve” because he “felt tidt. Mandalas] had agreed with
[him] that there’s no easement and basically inddathat the City has a
problem.*!

As early as his receipt of Mr. Ferrese’s May 4eettMr. Hiler began to
suspect that the City was acting on behalf of MuhKs. In his response to that
letter, Mr. Hiler wrote that he and his wife

had not ruled out the possibility of an arrangenvemereby Mr. Kuhn

[sic] might be able to have his lines through otoperty, but given

how it appears he has proceeded, that is no largeption. Indeed,

in light of your letter | can’t help but wonder wher Mr. Kuhns

approached the City to ask for assistance, sugbwadsetter. Can you

please let me know if that is the case or if thiy @id indeed initiate
this on its own:2

19 Resp’ts’ Op. Br. at 16.

110 At his deposition, Mr. Ferrese did answer “yesttie following question: “[A]t this May 22,
2009 meeting at Mr. Hiler's property, was the [€]iopingto get Mr. Hiler to agree to an
easement for Mr. Kuhns’ water and sewer lines?frdse Dep. 46:19-23 (emphasis addedg
alsoid.at 21:11-15 (“Mr. Hiler was nice enough to setaumeeting at his house with myself and
our attorney to discuss it. And he was pretty aal@nat that meeting that he wasn’t going to
change his mind at that time. And we just didniirque it anymore.”);id. at 43:12-15
(explaining that “the purpose of that meeting wasrieet with Mr. Hiler and for Mr. Hiler to
meet with our attorney, and for our department be@adexplain to not only myself, but our
attorney, the situation”)d. at 43:18 (noting that “[tlhere was nothing to nige”).

M Hiler Dep. 154:19-155:5.

112 A0148-49 (May 10, 2008etter from Mr. Hiler to Mr. Ferrese).
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When speaking to Mr. Ferrese on May 15, Mr. Hilgkeal whether the City was
“‘intervening on behalf of Mr. Kuhns,” to which MFEerrese responded in the
negative'™® Mr. Ferrese made clear at his deposition thanéewith Mr. Hiler in
May 2009 as a representative of the City and not ‘dsserting Mr. Kuhns’
interest.** Further, when asked about the Citgssistanceo the Kuhns during
this period, Mr. Ferrese replied, “[w]ell, I dorknow if assist is a good word,”
before explaining that, in his position as City Mger, he is responsible for
addressing problems of citizens and visitors ofd®etth, and that he thought that
the City could help resolve the controversy overltterals?®

F. The Search for Solutions

The Kuhns sought alternative locations for watet sewer service to their

116

property.” For instance, Mr. Kuhns asked four different @y owners, in
addition to Mr. Hiler, for an easement to run hitities across their property’

Nevertheless, the possibility of an alternativeeeant via another neighboring

13 Hiler Dep. 18:18-20.

11 Ferrese Dep. 21:16-24 (clarifying that “[Mr. Kutinisiterest is [to] have the [Clity pay for
the laterals. And | told him no. . .. My interésto protect the [C]ity”).

1151d. at 21:5-9, 22:3-7see also idat 35:13-19 (“[I]f there is a dispute like thisyibuld be my
duty to assist in any way possible to try to get plarties together to resolve it rather than go to
court. . .. I did not get involved in this becaa$ér. Kuhns, period.”).

118 See, e.gBlizzard Dep. 62:22-69:7, 72:2-79:3 (discussingoas alternatives, as well as the
different considerations involved); A0160-61 (MerRe: Water and Sewer Location for 101
Lake Avenue); A0162 (Sept. 8, 2009 Letter from Maswell to Mr. Kuhns).

117 Kuhns Dep. 30:14-22.
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property did not materialize€® Additionally, Mr. Kuhns and Mr. Hiler discussed a
potential arrangement for the laterals at issusydh the Hilers never entertained
the possibility of the Kuhns continuing to use #asting laterals, citing safety
concern$™ and rights that accompany property ownerstfiplnstead, Mr. Hiler
suggested that the parties agree to exchange éeofféhe Kuhns’ back lot for an
easement on the west side of the Hiler Property ldkerals are currently on the
east sidej** However, because of the City's rear lot line padice, which
requires property lines to align, Mr. Hiler wouldve been required to apply for a

variance'** Although Mr. Hiler noted his willingness to sulinain application,

118 See, e.9g.A0153 (May 21, 2009 Email from Mr. Robertson ta.NMandalas) (“In talking

with Harry Caswell, it sounds as though the conpacproposed by [Mr. Ferrese] across [the]
Flickinger [property] may not be workable, sincegh are all gravity lines, and you can’'t do a
directional drill or bore on a gravity line. Plubge elevation of the main on King Charles may

not be compatible with a gravity line from [Mr. Kosi] house . . . .”); A0175 (Oct. 4, 2011
Email from Mr. Faust to Mr. Mandalas) (noting “thecanting of Mr. Taylor's consent to an
easement”).

119 See, e.gHiler Dep. 184:16-20 (emphasizing his concern réigay “[t]he potential for them
to break or burst, and the damage that | believeldvbave to be done to my fence, my brick
wall, and maybe even under my house if you hacepair or replace them”)d. at 185:18-21
(explaining that his concern with the laterals bagsinvolves “[s]ewer coming out on [his] yard
and possibly under [his] house . . . water posgioishing out and undermining the foundation of
[his] house”); A0180 (Dec. 8, 2011 Letter from Mdiler to Mr. Kuhns) (“[B]Jecause of the
location of the lines, and my house, which wastlaslone of two on the lot where only one had
existed before, continuing use of the lines createsnsafe situation.”).

1205ee, e.gHiler Dep. 157:15-20 (“[T]his also goes back to weyy nature in terms of property
ownership and so forth. | didn’t want to have sbowy else’s pipe’s [sic] running through my
property or have some restriction on my abilityis® my property, et cetera.”).

121 See, e.g.id. at 36:13-37:2 (“I had suggested to Mr. Kuhns maweecould do an easement
down that side of the property if it were safeitifvere certified, if it was safe. | was a little
concerned—make sure there’s enough room betweenoorse and it, if anything ever blew up
on the pipes or whatever. . . . | was proposing) Mra Kuhns give me, deed me, in exchange for
the easement, ten feet of his back lot, for vari@asons in my mind.”).

12235ee, €.9.A0188 (Jan. 13, 2012 Email Exchange Between Mmd&las and Mr. Hiler).
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Mr. Mandalas communicated to him that the City wagsemely unlikely to grant
such a varianck?

As an alternative to thsale of land, Mr. Kuhns “proposed licensing, and
eventually [an] easement on 10 feet of his propertgxchange for [a west side
easement for laterals}*® However, this potential solution—essentially, an
exchange of easements—ultimately fell throlgh.

It's you, it's you must go
And | must bide'*®

The Kuhns have abandoned their original plan ofdmg a home on their
property, and have instead attempted to sell the Tthe threat of litigation to
resolve the utilities issue has made the sale psopmblematic, however, and the
one serious buyer to have expressed an interd¢iseiKuhns Property decided not

to pursue the purchas¥.

123 See id.(“I did not get the sense the City was willing parsue this option without the
Planning Commission having an opportunity to coasitie matter. The Planning Commission
was a strong advocate for the relatively new retlinie ordinance and | got the sense in limited
discussions that there would be virtually no supfmra proposal that was inconsistent with the
ordinance.”).

124 Hiler Dep. 109:13-18see also idat 37:3-5.

125 70188 (Jan. 13, 2013 Email from Mr. Mandalas to. Miler) (encouraging Mr. Hiler to
“reconsider the option of swapping easements withkMhns”).

126 See supranote 1.

127See, e.9.A0203-04 (Apr. 30, 2012 Email from Mr. Kuhns ta NHiler).
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G. The Perma-lining of the Sewer Lateral and Instabla of a Yard
Hydrant

In 2009, when the relining process proved unworkalother available
options required excavation, or drilling under thiéer Property**® However, in
the meantime, a new technique, called Perma-linkigperged as a viable
alternative, particularly because this processngtreens existing laterals without
excavation® At a minimum, the Perma-lining process extends ldteral’s
lifespan by fifty years®

In 2012, the Kuhns hired Mr. Caswell to Perma-lthe sewer lateral
servicing the Kuhns Property. The Kuhns, in th@pening Brief, describe this
process as “a new and innovative method of impgthe line by installing a
flexible sleeve or tubing into it running to a poirear the connection with the St.
Lawrence Street sewer main. Once inserted, thatguvas then heated by forced
air so that it expanded and hardened to the imtetdace of the existing pipeline,
creating essentially a stronger pipe within a gipé. The liner, notably, does not

reach all the way to the main on St. Lawrence §treg had, the City Wastewater

128 caswell Dep. 25:1-5, 25:19-24.

129 . . . R . .
See, e.gBlizzard Dep. 87:11-24 (describing the City’s irstfrin the process because there is

no need “to tear the streets up”).

130 pet'rs’ Op. Br. at 8see alscA0199 (Perma-Lining Brochure)

131 pet'rs’ Op. Br. at 8see alsaCaswell Dep. 20:11-23, 45:12-20 (describing therrelining

process).
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Department would have needed to be involiéd.Instead, the liner extends
beyond the Hiler Property, but only four feet inhe street®** The Perma-lining
process, which took approximately three hours, emscuted entirely from the
Kuhns Property>*

Following the Perma-lining process, Mr. Caswell dmsl team capped off
the sewer cleanout at the end of the lateral, wisidbcated approximately four to
five feet onto the Kuhns Property, and which stiokat of the ground
approximately one to two fe,t This cleanout was installed on the Kuhns
Property when Mr. Caswell's team completed the 20i@88onnect in preparation
for demolition of the existing summer cottag®. Additionally, Mr. Caswell
installed a yard hydrant on the northeast cornethef Kuhns Property after
completing the Perma-lining proceddré. Because the water had been previously

capped off, during the demolition process, thisdylaydrant provides the Kuhns

132 See, e.g.Stenger Dep. 34:23-24 (“Until you come out inte tstreet, [the wastewater]
department doesn’t get involved.”).

133 Caswell Dep. 46:15-16.

134 1d. at 65:12-66:6, 67:1-18see alsoHiler Dep. 105:22-106:3 (“I did not see any City
employees operating any equipment on either mgrdilr. Kuhns’ lot, ever, that | recall. I've
seen people . . . on his lot who may have been @iiployees, | just don't know, but they
weren’t operating equipment when | saw them.”).

135 Caswell Dep52:6-8, 52:15-18; Woods Dep. 16:20-21.

136 Caswell Dep. 52:11-18. As Mr. Caswell explaingy used that cleanout “and put a cap in
the back of that so that the new house could loeitite it.” Id. at 52:16-18.

137See, e.gid. at 42:13-18, 51:17-22.
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Property with water, even in the absence of a essiel*® Mr. Kuhns testified that
he occasionally sprays water on the Kuhns Propétty.

The City’s involvement in this process was limit@dconfirming that the
water had been disconnected from the main on Surdrace Street, and then
reconnecting the water service after the yard hydreas installed?

H. The Alleged Perma-lining Trespass

The Hilers allege that the Perma-lining proces$amuary 2012 constituted a
trespass onto their property, and that the City e@splicit in this trespass. To
support this allegation, the Hilers contend that@ity supervised the Perma-lining
procedure’™ Although several City employees did stop by tsaske the Perma-
lining process, they maintain that they were neteéhin a supervisory capacity, as
the entire procedure was the result of a privatdgraeot between Mr. Caswell and
the Kuhns:*? In fact, Mr. Stenger noted that someone fromQlitg Wastewater

Department would only have been required to beemtef Mr. Caswell reached

138 See, e.gBlizzard Dep. 55:18-21.

139 Kuhns Dep. 31:23-24.

1405ee, e.g Blizzard Dep. 54:15-21.

141 See, e.g.Resp’ts’ Op. Br. at 18. The Hilers point to anaél sent to Mr. Hiler on April 30,
2012 from Mr. Kuhns—who only attended a very shpwttion of the Perma-lining process—
which says that the Perma-lining process “was agplvith the full supervision of
representatives of the City of Rehoboth.” A0268¢ alsdKuhns Dep. 58:1-5 (explaining that
he only stopped by briefly during the Perma-linprgcess).

192 35ee, e.gBlizzard Dep. 53:2-18; Stenger Dep. 27:9-10 (“[fevould have been no need for
someone to supervise [the process], because iwtlais the property lines.”).
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the sewer main, which he did ridt. Their presence was prompted by Mr.
Caswell, who knew that the City was interestedhis process, and who invited
City employees from the water and sewer departnerabserve™

The Hilers also aver that a permit for this worksweecessary but never
obtained.™ Conversely, Mr. Caswell maintains that a permaswot required for
the Perma-lining process, because he was not regléite lateral, there was no
excavating or any street work, and no permit wagiired for digging on the

Kuhns Property:®

143 Caswell Dep. 46:15-16 (noting that the lining §teg short of the main); Stenger Dep. 25:24-
26:3.

144 See, e.g.Stenger Dep. 23:19-24, 24:13-15, 41:17-18 (notimg €ity was invited by the
contractor to view the lining operation, that mayheee employees from his department stopped
by during the day, and that he was there “[rlougtByminutes to an hour”); Woods Dep. 30:15-
21 (“[T]hroughout the day, several [City employeesm the water and sewer departments]
stopped by. | know | was there. . . . We told ghedy: This is something that if you have a
chance to drive by, look at this equipment theywsi®g. . . . So a good number of different
people might have drove [sic] in for five minutesldeft.”).

195 See, e.g.Resp’ts’ Op. Br. at 18 (citing Blizzard Dep. 4419, 41:22-42:21, 59:14-16).
Although during his deposition, Mr. Blizzard affied that the Perma-lining would require a
permit, he then clarified that Mr. Caswell “didmieed a permit from us. As far as the building
inspector’s office, I'm not sure. . . . But thdrad to be some kind of permit or some kind of
authorization to go ahead.” Blizzard Dep. 59:14-23

146 Caswell Dep. 19:10-12, 19:15-28e also idat 49:12-14 (describing the types of work that
require City permits); Stenger Dep. 34:23-24 (“Ungou come out into the street, [the
wastewater] department doesn’t get involved.”).
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Ye'll come and find the place where | am lying

And kneel and say aive there for me**’

I. This Litigation

The Kuhns-Hiler dispute escalated considerably whenJanuary 2012,
roughly three years after discovery of the laterslls Hiler sent two emails to Mr.
Mandalas, conveying that he intended to tap off ltterals'*® In the second
iteration of this threat, Mr. Hiler conveyed:

| will be tapping off the pipes that are run on prgperty as soon as

the ground thaws. You should sue me if you wantssert an

easement or stop me from capping the lines. suspect [Mr. Kuhns]

has reconnected the lines. If so, any use of theuld amount to

trespass, and—this time—I will seek recompense nagjanim or

anyone else who trespasses by sending water orgeea@oss my
149

property.
Although Mr. Hiler recognizes that this threat welsarged with emotion, he
“definitely considered tapping them off® In fact, in late 2012 or early 2013, Mr.
Hiler asked his landscaper, Mr. Fox, to dig inyasd in order to locate the laterals
so that Mr. Hiler “could have a plumber tap therh”of' In an attempt to locate
the laterals, Mr. Fox dug a hole about five feeeafé®> He was, however, unable

to find them, despite this diligent search; theeralls, of necessity, were left

147 Seesupranote 1.

198 See, e.9.A0188 (Jan. 13, 2012 Email from Mr. Hiler to Midandalas) (“I also plan to take
steps to disconnect the pipes on my property, s Ithat Kuhns has done some more digging
there. There is no easement through my propertthéopipes.”).

199 70187 (Jan. 15, 2012 Email from Mr. Hiler to Mrakdalas).

150 Hiler Dep. 191:14-16.

ld, at 111:16-112:1.

°2|d. at 112:20, 115:4-5.
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unmolested® When no laterals were located, Mr. Hiler decidedt he “was
going to wait to be sued™

J. Procedural History

On June 1, 2012, the Kuhns filed a Verified Patitim Quiet Title,
contending that they are entitled to a permanahtyutasement. On September
17, 2012, the Hilers filed an Answer, as well aSaunterclaim and Third-Party
Complaint. In their Counterclaim, subsequently adesl, the Hilers seek a
declaratory judgment that no such easement exngisictive relief, and monetary
damages$® In their Third-Party Complaint, also amended, Hikers allege that

the City Defendants trespassed on their propenty,aaded and abetted the Kuhns’

3|d. at 112:19-20, 115:4-5,

1541d. at 115:3-8;see also idat 193:2-4 (“[W]hat really stopped me from suimglaloing a lot

of these things [including capping off the linegdsweventually the title company said you should
just wait and get sued, really.’Qut see idat 207:9-11 (“| wasn'’t really trying to get suetwas
surprised actually when there was a suit againstyme

%5 The Hilers request that this Court issue an of@8rto Quiet Title to the Hiler Property in the
name of the [Hilers], confirming that the Hiler Peoty is not subject to any easement; (b)
declaring that the water and sewer lines servitieg[Kuhns’] lot may not be located on the
Hiler Property; (c) ordering the water and seweedi servicing the [Kuhns’] lot located on the
Hiler Property be removed; (d) declaring the [Kuyhaie and shall be equitably estopped from
enforcing an easement across the Hiler Properjyagrding [the Hilers] compensatory and
punitive damages for all the harm and injury sweras a consequence of the [Kuhns’]
interference with the property rights of the [Hdgr(f) awarding [the Hilers] all of their costs
and attorneys fees [sic] incurred in securing qtitet to their property; and (g) granting such
further relief as the interests of justice may iegji Resp’ts’ Answer, Second Am. Countercl.,
and Third Amended Third-Party Compl. at 11-12.
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trespass onto the Hiler Property; and seek damagdsan order that the City
Defendants “remove the water and sewer lines” saleis®

On November 2, 2012, the Kuhns responded to thexr$diCounterclaim and
filed a Cross-Claim against the City Defendantsitending that “in the event that
[the] Kuhns incur any costs, damages, liability ave required to remove and
relocate the sewer and water lines that serve theoperty then the City
Defendants shall be obligated to perform the warkeimburse [the] Kuhns for
any and all costs incurred in doing $8°” The Kuhns also request “[t]hat any
damages awarded to [the Hilers] and against [tH@mssessed against [the] City
Defendants*® On January 7, the City Defendants filed their Wers to the
Kuhns’ Cross-Claim and the Hilers’ Amended ThirdtiP&omplaint.

On September 16, 2013, the parties moved for sugpnjudgment. | heard
oral argument on the parties’ Cross-Motions on Maver 18, 2013. At oral

argument, | requested that the parties briefly esklthe Hilers’ request to invoke

10 Del. C. 8 1902 to transfer the damages aspect of thespass claims to the

1581d. at 15-16. The Hilers request that this Court éefadgment in favor of the [Hilers] and
against the [City Defendants], jointly and severalhwarding compensatory and punitive
damages for all the harm and injury suffered asoasequence of the [City Defendants’]
interference with the property rights of the [Hig? “order[] that the [City Defendants] remove
the water and sewer lines servicing the [Kuhns @nypthat are located on the Hiler Property;”
and “grant[] such other and further relief as tf@ourt] may deem just and proper under the
circumstances.’ld. at 16.

157 pet'rs’ Response to Third-Party Pls.’ Counternt &ross-Claim Against the City Defs. at 5.
1%81d. The Kuhns also request attorneys’ fees and caststhat they “be granted such other and
further relief as this Court deems just and eqletainder the circumstancesld. at 5-6.
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Superior Court. This matter was submitted on Ddxms, 2013. Upon review of
the record, it appeared to me that judicial resmtubf this matter was not in any
party’s interest. | held an office conference anged mediation. Counsel agreed
to discuss the matter with their clients, and lpgunsled consideration of the Cross-
Motions. On February 24, 2014, counsel informedtha compromise was not
possible, and | consider the matter resubmitteaf #sat date.
1. STANDARD OF REVIEW

The parties before me have filed Cross-Motions Sommary Judgment
pursuant to Court of Chancery Rule 56(c). A pavily prevail on a motion for
summary judgment “where the record reflects thatedhs no genuine issue as to
any material fact and that the moving party istittito a judgment as a matter of
law.”** In deciding the motions before me, “the facts niesviewed in the light
most favorable to the nonmoving party and the mp\party has the burden of
demonstrating that there is no material questiofiaof.™®® Also, “[w]here [as
here] the parties have not argued that there isssue of fact material to the

disposition of either motion, the Court shall deé@m cross-motions to be the

139 VViacom Int'l, Inc. v. Winshall2012 WL 3249620, at *10 (Del. Ch. Aug. 9, 201®)drnal
guotation marks omitted).

%0 Senior Tour Players 207 Mgmt. Co. LLC v. Golftov@? Holding Co. LLG 853 A.2d 124,
126 (Del. Ch. 2004).
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equivalent of a stipulation for decision on the msdbased on the record submitted
with the motions.**
1. ANALYSIS

| turn first to the requests for equitable reliehde by the Kuhns and the
City Defendants.

A. Claims that a Prescriptive or Implied Easement &x@3ver the Laterals

The Kuhns, as well as the City Defendants, arga¢ tthe Kuhns have a
prescriptive easement over the latef&lsThe City Defendants also argue that the
City has an implied easement over the lateféls.

Prescriptive easements are disfavored, as “thek wdorfeiture of title.***
Therefore, to establish an easement, the petifpparty must establish each
element by clear and convincing evidenTe.

To establish a prescriptive easement, the petriigoparty must demonstrate,

by clear and convincing evidence, that “they orspas in privity with them have

%11 re Last Will & Testament of Dalan8010 WL 716160, at *2 (Del. Ch. Feb. 15, 2010).

152 1n addition to their prescriptive easement argutntére Kuhns assert that the water lateral
was installed before the Hiler Property was condetgeMr. Chardy in 1930, meaning he “and
subsequent owners acquired title subject to thstence of the water line.” Pet'rs’ Answering
Br. at 8. However, the record does not plainlygate that this was the case.

163 Because of my decision here on the merits, | meeddecide whether the City Defendants
have standing to address these issues, or whathéne Hilers aver, the City Defendants should
have asserted their implied easement claim prisutomary judgment briefing.

164 Dewey Beach Lions Club, Inc. v. Longanecik806 WL 701980, at *3 (Del. Ch. Feb. 24,
2006).

1%51d.; see also CC Fin. LLC v. Wireless Properties, 2012 WL 4862337, at *6 (Del. Ch.
Oct. 1, 2012) (“The clear and convincing standardn intermediate evidentiary standard, higher
than mere preponderance, but lower than proof lkgoreasonable doubt.”) (internal quotation
marks omitted).
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used the disputed area (Xgpenly and notoriously (2) exclusively; (3)
continuously; and (4) adverse to the rights of Her an uninterrupted 20-year
period.™® The open and notorious element of a prescripgiagement claim is
meant “to ensure that the true owner has fair rotit the adverse usé® the
requirement may be satisfied through either actwatonstructive notic&® A
cryptic use of the lands of another cannot ripgo Ban easement, no matter how
long the duration of that use.

To establish an implied easement arising from asige@asement, the
petitioning party must demonstrate, by clear anavowing evidence, that “(1) the
relevant properties were owned by a prior commomewwwho customarily used
one property to benefit the other, (2) the resgltquasi-easement’ was reasonably
necessary to the enjoyment of the quasi-dominamntent, and (3jhe quasi-

easement was apparent at the time that the pragsewiere separated®®

186 Brown v. Houston Ventures, L.L,C2003 WL 136181, at *5 (Del. Ch. Jan. 3, 2003)
(emphasis added) (internal quotation marks omitted)

%7 Tubbs v. E & E Flood Farms, L.PL3 A.3d 759, 766 (Del. Ch. 2011).

%8 See, e.g.0ld Time Petroleum Co. v. Tsagan®978 WL 4973, at *4 (Del. Ch. Nov. 8, 1978)
(discussing the sufficiency of “actual notice te thwner or . . . conditions which will show or
infer such notice”).

1% Tubbs 13 A.3d at 764 (emphasis added). The City Defatslalso suggest that the doctrine
underlying easements arising by implication in gahes broader than that governing implied
easements arising specifically from quasi-easemertdaining that, although a quasi-easement
must be apparent at the time of partition to ripga a true easement, that requirement does not
apply in all cases of implied easements. The Oi§endants thus contend that “[a]n implied
easement arises as a function of the presumed iotehe parties at the time the dominant and
servient tracts are severed,” and that “[t]he iht@nthose parties is not divined by formulaic
analyses, but is instead determined by a considaraf the indicia of intent surrounding the
conveyance;” therefore, according to the City Dd#ents, whether an easement is “apparent” is
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The buried nature of the laterals at issue hereemakspositive the “open
and notorious” element of an easement by presgripas well as the requirement
that a quasi-easement be apparent at the timerdipenties are separated in order
for that quasi-easement to ripen into an easememmnplication. 1 find that the
buried laterals were neither open and notoriougHerprescriptive period, nor—
assuming there was a quasi-easement—sufficientlyarept at the time of
partition; thus, | find that neither easement bgsgription or by implication exists.

During briefing, the Kuhns and the City Defendafgich | refer to
collectively in this section as the “Petitioningrtfes”), highlight, among other
things, the installation of the laterals; maintesenand replacement of the
applicable sewer main; the installation of watertear® public discussions
supposing the laterals’ existence; and City mapsutih which a property owner
could, with a bit of effort and a bit of luck, deso where the laterals at issue were
positioned. Nevertheless, the record falls shérd@emonstrating, clearly and

convincingly, that the laterals were open and nots for the prescriptive period.

only one of many “relevant factors” that may be pontant to the intent determination.” City
Defs.” Sur-Reply Br. at 4see alsoSandie, LLC v. Plantations Owners Ass’n,.Jri012 WL
3041181, at *7 (Del. Ch. July 25, 2012) (“Importgnthowever, and despite the sometimes
inconsistent statements of the case law, quasiresss and easements of necessity are merely
species of implied easements; the central inquithe creation of an implied easement is intent,
the determination of which is not bounded by foranulanalyses, but rather a consideration of
the indicia of intent surrounding the conveyanceHpwever, despite their citation to the correct
legal standard, the City Defendants have put faiwar credible theory or evidence to explain
how, in the absence of a quasi-easement, this @ouftl otherwise determine that the parties
intended to create an easement.
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| note that knowledge of one property owner base@@hemeral evidence of the
installation of the laterals cannot be imputeditduccessor’ | address each of
those factors highlighted by the Petitioning Parbelow.

The Petitioning Parties emphasize that installatibtine laterals would have
necessarily involved digging, providing the sertiproperty owner with notice of
their placement. Nevertheless, evidence of thlggidg would not have provided
notice to subsequent property owners sufficiensatsfy the prescriptive period.
Thus, even if | assume that the sewer lateral wesalled in 1936 as the
Petitioning Parties argué} there is no indication that Mr. Chardy’s successor
were put on notice as a result of this digging wtiesy purchased the property in
1941. For similar reasons, neither the diggingageanying the installation of the
original water lateral, nor the digging that accamied the purported replacement
of the original water lateral in the 1960s or 197vided sufficient notice to
subsequent property owners of the servient property

The Petitioning Parties also emphasize that, in1880s, two water meters
were installed on the sidewalk in front of the HikRroperty, allegedly indicating

that the water lateral serving the Kuhns Propautysrthrough the Hiler Property.

170 Although the Kuhns argue that “the open and notwriexistence of the lines can be traced
through knowledge of City personnel from the Maglaough the meter readers,” the knowledge
of these third parties is inconsequenti@eePet'rs’ Op. Br. at 15.

71 This contention is not supported by the record eodflates the installation of the sewer
main, which was underway in 1936, with the instala of the sewer lateral, which occurred
sometime thereafterSee, e.9g.A0396 (Blizzard Aff.) (noting that “the sewer éaél serving the
Kuhns [P]roperty is no newer than the late 1930’'sarly 1940’s”).
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These meters, however, are not located on the Rileperty, but instead on the
sidewalk. Moreover, as Mr. Blizzard testified, t®vers to these water meters do
not indicate to which property they belong; therefahere was no reason for the
Hilers, or their predecessors, to know that oneemedrresponds to a property on
Lake Drive. Consequently, placement of these waketers is not enough to put
the Hilers’ predecessors, or the Hilers, on naotinag the Kuhns’ water lateral runs
under their property from the main on St. LawreSteet to the Kuhns Property.
Similarly, installation of these water meters ameé teplacement of the
sewer main—projects that took place on St. LawreStoeet and its sidewalk—did
not provide sufficient notice of the laterals rummpunder the Hiler Property.
Further, although public City maps show the locatad the mains on St.
Lawrence Street, they do not portray the latenala iway that would provide a
property owner with noticE? In fact, Mr. Blizzard testified that “[nJormallyhe
water line itself, the service going in, is notitated on the [City] map:*® Mr.
Stenger testified that the sewer map illustratimg hains and manholes, which is

kept at his office, also has “little tick marks shing the location of the lateral$™

172 See, e.g.Pet'rs’ Op. Br. at 7 (noting that “the actual dion of the water and sewerains
throughout the City are shown on the official mapdoth systems that publicly hang on the
walls of the Commissioner’s meeting room in CityIjgemphasis added).

173 Blizzard Dep. 22:15-16.

174 Stenger Dep. 8:11-19, 8:24-9:1.
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He confirmed, however, that there was no way temene whether any specific
lateral connection was being uséd.

| also find that, although City maps indicate ttiedre are no mains on Lake
Drive, this does not necessarily notify a propenyner of the Hiler Property that
his backyard neighbor on Lake Drive receives udgitvia laterals that run
underneath his property. Although the mains aesemt on St. Lawrence Street
and absent from Lake Drive, there are several piatepaths the laterals could
have taken that would not pass through the Hilepénty, as demonstrated by the
Kuhns’ attempt to find an alternative route acroibger neighboring properties.

Further, although the Petitioning Parties mainthit news articles, public
reports, and public discussions throughout the adlesaegarding the water and
sewer systems demonstrate that the laterals’ existand placement were open
and notorious, | find that these articles, repats] discussions are insufficient to
demonstrate clearly and convincingly that the uskterals running through the
Hiler Property was open and notorious for a twerdgr period. | note that,
although public discussions surrounding the parting request of the prior

owners of the Hiler Property in around the year@0@luded discussions about

1731d. at 9:7-11;see alsoNoods Dep. 8:11-20 (noting that maps of the Retlobewer system
show the location of the mains, as well as “whée [tateral] hookup is on the sewer main”;
however, these maps do not “specifically say hdwe [ateral] meanders in the street and onto
the property”).
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whether an easement for the laterals exiStéthese discussions are insufficient to
meet the Kuhns’ evidentiary burden here.

Additionally, though the City would have—or at leatould have—made
markings of existing utilities when the City upgealdthe main on St. Lawrence
Street and when the Hilers’ predecessors demolidteetiouse on the pre-partition
property, this does not provide sufficient notidetloe laterals at issue; similarly,
neither do any markings that accompanied the iasitah of the water meters.
Although this paint indicated that certain utilgiean under the Hiler Property—a
fact these property owners undoubtedly realizedeiveng water and sewer
services themselves—these markings did not suffilgigorovide notice that the
water and sewer laterals fanother propertyan under their land.

Lastly, the Petitioning Parties point to a 1946 orépthat explains that
“[e]ach fall, all street sewers are inspected dushied by means of fire hos€?”
However, this report does not indicate that they Geégularly maintained the
laterals. Nevertheless, even if the City did routinelystiuthe sewer lateral at
issue, because of its buried nature, this procedoréd not have been sufficiently

open and notorious to satisfy this element of pieson.

178 See, e.g.A0113; A0116-17; A0120. Further, after the gt application was approved, a

City Water and Sewer Service form correspondingthi® to-be-partitioned-property had a

handwritten note reflecting that “City records shtwo sewer taps to 100 + 102 St. Lawrence.
Contractor to verify laterals.” A013Spe alscA0134 (“City records show two sewer laterals to
100 + 102 St. Lawrence. If only one exists ).. .

177 A0092 (1946 Report).
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Put simply, for a property to be burdened by theation of a prescriptive
easement, there must exist, by clear and convinewmdence, indicia of use
sufficient to put the owner on ongoing notice thabther was asserting rights that
would result in such a burden, over a period ofntyeears. Such indicia of use is
lacking heré’® The evidence at most indicates that three exizasabf the Hiler
Property took place: two in the twenties, thirties, forties, laying the initial
laterals, and one later replacing the water lateath of which was presumably
followed by a short period when the evidence of ¢lxeavation was noticeable.
That does not equate to a twenty-year period ohame. The other evidence,
extensive though it is, may be sufficient to deniais that a motivated and
dedicated property ownepould have ferreted out the location of the laterals,i®u
woefully short of the indicia of adverse use thaddd put a landowner on notice
that his rights were potentially forfeited. | ndteat the Kuhnghemselvesvere
surprised to learn that their property was servibgdaterals running across the
Hiler Property; if such use was not apparent to diamers of the purportedly-
dominant tenement, it is difficult to see how iinche equitably imputed to the

owners of the burdened property.

178 See Savage v. Barretd013 WL 3773983Del. Ch. July 17, 2013)ut see Brosius-Eliason
Co. v. DiMondj 1991 WL 242640 (Del. Ch. Nov. 15, 1991) (holdimgth limited analysis and
despite the fact that “the evidence [was] not welleloped,” that there was an easement “for the
purpose of connecting [the defendant’s] residenitie an existing sewer line” running under the
adjacent property).
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Similarly, 1 find the buried laterals would not hevbeen sufficiently
apparent at the time the properties were sepatateatisfy the requirements of an
implied easement, even assuming the other eleroéats easement by implication
were satisfied. For the purchaser of a propertpd found to have received his
land subject to an unexpressed but implied easeesing from an existing
guasi-easement, that burden on the land must hese apparent at the time of
transfer:’® Evidence that such was the case is simply lacking

Just as fundamental, and fatal to the implied easérlaim, is the fact that
the record fails to demonstrate that the waterdateas in place at the time of
partition of the lots in question from other RHD&htls. With respect to the sewer
lateral, it clearly wagotin place at the time of partition.

Finally, although the Kuhns argue that the Hilers aquitably estopped
from preventing the Kuhns’ use of these laterdlsytdid not raise this argument

until their Answering Brief; therefore, | considdnis argument waived. Even if |

179 See, e.gBrown v. Houston Ventures, L.L,2003 WL 136181, at *4 (Del. Ch. Jan. 3, 2003)
(noting that to establish an implied easement, ‘fiagure of the servitude must appear to be
permanent and obvious prior to the severance”efa quotation marks omittedee also
Judge v. Ragadb70 A.2d 253, 258 (Del. 1990) (“If a single paayns two parcels of property
and uses one to benefit the other, no actual eagesereated since only one owner is involved.
Because this use resembles an easement, howeigerefierred to as a ‘quasi-easement.’ If the
property owner then conveys the ‘quasi-servienengnt,” he may retain an actual easement
appurtenant to the land he keeps, even if the g@amee is wholly silent on the question of
easements and even if the easement is not abyahatedssary for the enjoyment of the retained
property. Thus, if a property owner has traditipnarossed parcel A to reach parcel B and he
sells parcel A, he may continue to cross that pardeis presumed that a grantor in this
situation does not wish to abandon the preexistamgl use; the grantee is put on notice by
observing evidence of the preexisting.)semphasis added) (citations omitted).
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were to consider this contention, however, the Kuluould not prevail. “The
doctrine of equitable estoppel may be invoked wiheparty by his conduct
intentionally or unintentionally leads another, reliance upon that conduct, to
change position to his detrimerf® “To establish estoppel it must be shown that
the party claiming estoppel lacked knowledge or theans of obtaining
knowledge of the truth of the facts in questiorieton the conduct of the party
against whom estoppel is claimed; and sufferecepugicial change of position as
a result of his reliance® Here, there is simply no evidence that any
representation was made by the Hilers to the Kuimas the Kuhns, having
themselves only discovered the laterals’ placement2009, relied upon.
Consequently, the Kuhns have failed to establish dihounds for equitable
estoppel.

For the foregoing reasons, the Kuhns’ request éatatatory judgment, and

the related equitable relief they seek, are defifed.

180 Key Properties Grp., LLC v. City of Milfor@95 A.2d 147, 152-53 (Del. 2010).

181 \Waggoner v. Lastei581 A.2d 1127, 1136 (Del. 199Gee also Cornerstone Brands, Inc. v.
O’Steen 2006 WL 2788414, at *3 n.12 (Del. Ch. Sept. 20,800In order to prevail on an
equitable estoppel theory, plaintiff must show ¢bnduct by the party to be estopped that
amounts to a false representation, concealmentaténmal facts, or that is calculated to convey
an impression different from, and inconsistent witlat which the party subsequently attempts
to assert, (2) knowledge, actual or constructifethe real facts and the other party’s lack of
knowledge and the means of discovering the tri8h,tife intention o[r] expectation that the
conduct shall be acted upon by, or influence, thergparty and good faith reliance by the other,
and (4) action or forbearance by the other partyuting to a change of status to his
detriment.”).

182 address the Kuhns’ Cross-Claim against the Digfendants regarding the City’s obligation
to provide water and sewer below.
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| next address the Hilers’ Counterclaims for monegand injunctive relief.

B. The Hilers’ Request for Monetary Damages for Traspa

The Hilers contend that the Kuhns, as well as titg Befendants, have
trespassed across their property, and that thewldhoe awarded monetary
damages as a restfit. The elements of trespass, a strict liability offe, are as
follows: “(1) the plaintiff must have lawful possesn of the property; (2) the
defendant must have entered onto the plaintiffsl lvithout consent or privilege;
and (3) the plaintiff must show damagé¥.”“Any unlawful entry upon another’s
land constitutes a trespass, and the law impliesadas for such a trespass, but the
amount depends upon the damages actually d8he.”

The Hilers are not entirely clear as to which aofs trespass they
complain*®® Since the record does not indicatko owns or placed the laterals,

and since it is as likely that the initial placemehthe laterals was done pursuant

183 Because of my decision here on the merits, | doaddress whether the City is immunized
from liability pursuant to the Municipal Tort ClasAct.

184 O'Bier v. JBS Const., LL2012 WL 1495330, at *2 (Del. Super. Apr. 20, 20Beckrich
Holdings, LLC v. Bishg2005 WL 5756847, at *9 (Del. Ch. June 9, 2005).

1% OBier, 2012 WL 1495330, at *2.

186 During briefing, the Hilers—relying on the City f2adants’ conduct between 2009 and
2012—argue multiple trespasses by the City Defetsdas well as several instances when the
City Defendants allegedly aided and abetted tresgsasf the KuhnsSee, e.g.Resp’ts’ Op. Br.

at 37-40. However, the sole count of the Hilersirdt Amended Third-Party Complaint alleges
that “[iln or around January of 2012, [the City Peflants] entered, or aided and abetted the
[Kuhns] in entering, the Hiler Property without pession, with notice of the [Hilers’] objection

to their entry, and supervised the installatiompérable water and sewer lines through the Hiler
[P]roperty.” Resp’ts’ Third Am. Third-Party Comg].18. Here, | only address trespasses by the
City Defendants alleged in the Hilers’ pleadings.
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to a license as by trespd86no damages are available from the time before the
Hilers’ discovery of and objection to the laterml2009'®® The Hilers argue that,
in that year, a plumber hired by the Kuhrsspassed on the Hiler Property to dig
up the laterals. As evidence of this trespasy, ploént to the fact that the Kuhns'’
fence had been removed. Though conceding thatféinae was on the Kuhns
Property, they assert that this fence “obviouslys wamoved for the specific
purpose of digging across the border of the twoerties and into the [Hiler
Property].*® Further, the Hilers maintain that they saw theat’ of the digging
the weekend after it purportedly occurred. Thandscaper also maintains that he
saw evidence of digging. The Kuhns were notified @ffered to pay for any
damage; the Hilers, however, declined. | find ttket record—which contains
conflicting testimony, as Mr. Caswell denies thatdr his employees ever entered

or dug on the Hiler Property—is insufficient to demonstrate the trespass atlege

187«p license amounts to a permissive use grantetheyowner of a property to another which is
terminable at the will of the owner.Coker v. Walker2013 WL 1858098, at *3 (Del. Ch. May

3, 2013) (explaining that a license “does not conitée, interest or estate in [the burdened]
property”) (internal quotation marks omitted).

188 Wwith this conclusion the Hilers apparently do misagree; at Oral Argument, the Hilers
clarified that “[w]hat we are asking for is trespdsom the City then turning the water on and
helping with the [P]erma-liner.” Oral Arg. Tr. 147-19.

189 Resp’ts’ Op. Br. at 34

19 5ee supraote 97.
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The Hilers further contend that use of the latefatgheir intended purpose
constitutes a continuing trespass for which theyetitled to damages: They
also argue that passing the Perma-liner througlseier lateral was an additional
act of trespass by the Kuhns, as well as an actredpass by the City
Defendant$® The evidence demonstrates that, prior to instatieof the Perma-
liner, the sewer lateral was serviceable and wasypnably in operation prior to
the removal of the existing residence from the KuRnoperty in 2008. Since the
Perma-liner was passed through the sewer lateraltuying it entirely from the

Kuhns Property, that trespass can have causedardugu of damages beyond that

191 5ee, e.g.Resp’ts’ Op. Br. at 1 (alleging “a continuinggpass that commenced in January of
2012 when the [Kuhns] had a water spigot instatledheir property and the City turned on the
water service to the water line”)d. at 42 (“[T]he [Hilers] have shown that the [Kuhns]
trespassed on their land on a number of occasi009 and again in 2012, lastly inserting
material into the [Hilers’] land and leaving it tiee Thus, [the Kuhns] are not only liable for
trespass, but also continuing trespass.”); ResBégly Br. Against Pet’rs at 3 (“If there is water
and sewage flowing through the lines, then thatstituies a continuous trespass on [the Hiler
Property].”);id. at 18 (“The pipes themselves, the work on them,thadise of them all amount
to trespasses, including continuing trespasses.”).

192 The Hilers argue that the 2012 Perma-lining pre@emstituted an additional trespass by the
Kuhns and the City Defendants; alternatively, thiedd argue that the City aided and abetted the
Kuhns’ trespass. The Hilers’ allegations are bdaegkly on the contention that there was no
operable service before this process; therefoee Pirma-lining process and the installation of
the water spigot amounted to thmstallation of operable water and sewer lines through the
Hiler [P]roperty.” See, e.g.Resp’ts’ Third Am. Third-Party Compl. I 18 (emplsaadded)see
alsoResp’ts’ Second Am. Countercl. at I 16; A0400 (BrBsofessional Opinion Letter) (noting
that the November 2008 demolition permit issuedtf@ Kuhns Property “stipulated thal
utilities must be disconnected, capped and insgeayethe City prior to any demolition,” and
thereby concluding that “once the Kuhns’ water mernand sewer lateral were capped, they were
no longer operative”). The evidence is to the yt however. There is no evidence that the
laterals were inoperable before the installatiothefPerma-liner.
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resulting from the use of the lateral to carry sgevacross the Hiler Property. In
other words, nothing in the record indicates thatHiler Property is worth less as
a result of the Kuhns lining of the sewer latéfal.Clearly, however, passage of
water and the PVC liner through the buried lateveds an act of trespass by the
Kuhns!®®* As explained above, damages are not an elememtespass and,
because the Kuhns lack an easement for the udes¢ laterals, the Hilers have
established that a trespass occurred as well @epm@nt to a monetary award for
that trespass. The amount of damages must be badbd evidence in the record.
Here, that evidence is that the damage worked erottmers of the Hiler
Property by the identical ongoing trespass—pass#genaterial through the
laterals starting in the 1920s or '30s and runrihrgugh 2009—was so slight, so
utterly unburdensome, that it went completely urmsat. The laterals run within
the setback area of the Hiler Property; thereftre,laterals, in addition to being
undetectable from the surface, lead to no losssef asthetics or function of the

property. The Hilers are in the difficult positioharguing that the trespass was so

193To the extent the Hilers are also alleging thatattempted, ultimately unsuccessful, 2009 re-
sleeving process constituted a trespass by the ¥uts same analysis applieSee, e.g.
Resp’ts’ Op. Br. at 35.

194See, e.gFarny v. Bestfield Builders, Inc391 A.2d 212, 213 (Del. Super. 1978) (“Generally,
in Delaware, the measure of damages for trespassofis the difference between the value of
the land before the trespass occurred and the whline land after the trespass.”).

19 The Hilers have failed to show trespass on theip@rty by the City Defendants.
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burdensome as to justify substantial damatdfebut so unobtrusive as to not
provide them, or their predecessors, notice obasurrence; they have prevailed
on the latter, but cannot on the former. | therefind that the Hilers are entitled
to nominal damages only, in the amount of $3.

C. Aiding and Abetting the Trespass

The Hilers additionally allege that the City Beflants have aided and
abetted the Kuhns’ trespass. “Liability for aidiagd abetting [a third party’s
commission of a tort] requires proof of three elatse underlying tortious

conduct, knowledge, and substantial assistati€elti determining whether a party

196 At Oral Argument, the Hilers contended that they @oncerned that the Perma-liner, which is
composed of PVC plastic, may in some way provecttxithem. See, e.g.Oral Arg. Tr. 79:13-
14 (*[T]he [P]erma-liner is a source of distresslanpotential health concern.jj. at 80:21-
81:1 (“I think the Court can take judicial notider example, as indicated in articles, that flegibl
PVC, which this claims to be, has phthalates in.it and phthalates in 2008 were banned in
children’s toys.”). Such a supposition is unsupgaiby the record.

197See, e.gReeves v. Meridian S. Ry., LLEL So. 3d 964, 968 (Miss. Ct. App. 2011) (awagdin
$10 in nominal damages for the defendant’s trespasttng that the plaintiff had not provided
evidence of actual damages, and there was no eaddrat indicated the trespassed-upon
property had been damaged, or that the plaintidf $u#fered any injury as a resulfphnson v.
Martin, 423 So. 2d 868, 870 (Ala. Civ. App. 1982) (finglinvhere “there was no proof of actual
damages to the land or any personal property,” tlwahinal damages could be awarded in
litigation involving a defendant who admitted tlet trespassed$ee also Williams v. Manning
2009 WL 960670, at *9 (Del. Super. Mar. 13, 2009he¢ Court admits it is unclear as to
whether the jury was making its award based orb#fevior of the parties before or after the
surveying was completed by both parties in the samof 2004. However, this observation is
not troubling upon review because the Court findeasonable jury could not award anything
but nominal damages for the trespassing that oeduibetween 1988 to mid-2004 since the
boundary lines were not ‘known’ at this time. . The Williams failed to show any damages
during this period of time. This, of course, maksnse because the Mannings provided
uncontradicted testimony that it was their belieéyt owned the strip of land. Therefore, the
Mannings did nothing to devalue the property. Thdli&vhs could not and did not show
otherwise.”).

198 Anderson v. Airco, Inc2004 WL 2827887, at *4 (Del. Super. Nov. 30, 200
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has “substantially assisted” the commission ofrg the Court considers “(1) [the]
nature of the act encouraged, (2) the amount amdl & assistance given, (3) the
defendant’s absence or presence at the time dabthe(4) the relationship to the
tortious actor, (5) the defendant's state of miadd (6) the duration of the
assistance™® For the reasons that follow, | find that the IHildave failed to
demonstrate that the City Defendants substan@aiysted the Kuhns’ trespass.
The Hilers allege that in January 2012, the Cityfelddants “entered, or
aided and abetted the [Kuhns] in entering, the rHAmperty without permission,
with notice of the [Hilers’] objection to their eyt and supervised the installation
of operable water and sewer lines through the Hitaperty.?® Contrary to this
assertion, there is no evidence that City sup@&wigias required, or provided, for
the Perma-lining process, or that the City empleymesent at the Kuhns Property
did anything but observe the procedure at theatioih of the Kuhns’ contractor,
Mr. Caswell. Further, although the City confirmédat water had been
disconnected from the main on St. Lawrence Straed, then reconnected this
service after the yard hydrant was installed, tosduct does not amount to
“substantial assistance” of the Kuhns’ trespas$ie flecord, moreover, does not
support the Hilers’ suggestion that the City Defamd “accommodated the

surreptitious nature of [the Kuhns’] trespassesdiling to issue necessary permits

19 patton v. Simonel992 WL 398478, at *6 (Del. Super. Dec. 14, 1992)
200 Resp’ts’ Third Am. Third-Party Compl. { 18.
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and notices of the work* Thus, | find that the Hilers’ claim that the City
Defendants aided and abetted the Kuhns’ trespassaa matter of evidence.

D. Request for a Permanent Injunction

The Hilers seek, in addition to declaratory reb@d monetary damages, a
mandatory permanent injunction directing the Kulenghe City Defendants to
remove the laterals from the Hiler Propeéfy.A mandatory injunction represents

203 1n order to

extraordinary relief that should be granted onlyarsmly.
demonstrate entitlement to a permanent injunctioa,movant must demonstrate
“(1) actual success on the merits; (2) irrepardlalen will be suffered if injunctive

relief is not granted; and (3) the harm that walult from a failure to enjoin the

actions that threaten [the movant] outweighs themhtinat will befall the [non-

201 Resp’ts’ Reply Br. Against the City Defs. at 27.
202 Resp’ts’ Answer, Second Am. Countercl., and THirdended Third-Party Compl. at 11, 16;
but seeOral Arg. at 76:5-6 (“We are not asking for thegs, by the way, to be removed.q;

79:12-13 (“We do not necessarily want the pipesowd . . . .”);see alsoResp’ts’ Reply Br.
Against the City Defs. at 28 (“What [the Hilersjeaseeking from [the City Defendants] is a
prohibition of the City using or allowing the usktbe water and sewer lines that are serving the
[Kuhns Property]. This can be accomplished byGlitg cutting the [Kuhns’] lines at the mains
and capping off those lateral hook ups [sic] onrttaen. . . .").

203 See, e.g.Tulou v. Hertrich 1998 WL 409160, at *1 (Del. Ch. June 22, 1998)j(inctive
relief, especially the extraordinary remedy of meatody injunctive relief lies only in equity and
will only issue where the facts, the law and thexsmeence of the Court believe it to be
appropriate.”);see also Hollingsworth v. Szczesi8k A.2d 816, 822 (Del. Ch. 1951) (“It does
not necessarily follow in every case, even though right may be clear, that the [movant] is
entitled to a mandatory injunction. The courtslwilways consider the equities between the
parties, and, in some cases, where a great injlirpevdone to the [non-movant], with very little
if any to the [movant], will deny equitable religf.see also Bertucci’'s Rest. Corp. v. New Castle
Cnty, 836 A.2d 515, 519 (Del. Ch. 2003) (noting tharaliminary injunction “is granted only
sparingly and only upon a persuasive showing thiat urgently necessary, that it will result in
comparatively less harm to the adverse party, hat] in the end, it is unlikely to be shown to
have been issued improvidently,” and that “[t]itarglard for issuing a mandatory preliminary
injunction is, for obvious reasons, even more detimgyy).
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movant] if an injunction is granted® As detailed above, prong one has been
satisfied, as there is no easement for the latatalssué > | explore prongs two
and three below.

1. There exists a likelihood of irreparable harm

Here, the maintenance of the laterals servingKihlens Property, with no
easement or license to do so, constitutes an mwadithe Hilers’ property rights.
The matter before me, therefore, fits squarely iwithis Court’s prior findings that
“interference with a property right constituteseparable harm®® and that “loss

of a property right is itself sufficient to suppden] injunction.”’

However,
because an injunction is only proper when the lu#laof equities favors the
movant, | must determine whether the irreparablenhsuffered by the Hilers

absent injunctive relief outweighs the harm to ¢tiger parties if an injunction is

grantedt®

204 Sjerra Club v. Delaware Dep't of Natural Res. & En€ontrol, 919 A.2d 547, 555 (Del.
2007).

295 Given the failure of proof of who owned or laicethaterals, | need not address the issue of
whether the mandatory injunctive relief sought hekeen if otherwise justified, could be entered
against the Kuhns, the City, or neither.

20% yansant v. Ocean Dunes Condo. Council 2014 WL 718058, at *1 (Del. Ch. Feb. 26,
2014).

207 Jestice v. Buchanai2000 WL 875417, at *3 (Del. Ch. May 23, 2000).

2981d.; see also Tristate Courier & Carriage, Inc. v. Bergn 2004 WL 835886, at *13 (Del.
Ch. Apr. 15, 2004) (“To merit a permanent injunatigthe movant] must show . . . the harm
resulting from a failure to issue an injunctionweighs the harm to the opposing party if the
court issues the injunction.”).
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2. The balancing of the equities weighs againsiniciive relief.

Although the Hilers will suffer some quantum ofejparable harm absent an
injunction, | find that balancing the equities hareighs against the imposition of
such an extraordinary remetfyj. Typically, this balancing requires the Court to
address whether “the harm that would result if ajuniction does not issue
outweighs the harm that would befall the opposimgtyp if the injunction is
issued.'?
| have determined that neither the Kuhns nor thiy Oefendants have
demonstrated that an easement exists permittingfubese laterals. The parties,
however, have not established who initially laie¢ tlaterals, or who owns the
laterals currently. Consequently, if | were torgréhe Hilers’ request, either the
Kuhns (who, though | have found them liable fospass, did not take part in the
laying of the laterals) or the City Defendants (whay not have been involved in
the laterals’ installation and who are not liabbe frespass here) would face the

heavy burden of removing the laterals from the HReoperty. Although such a

remedy would provide relief to the Hilers, it wouddso place an inequitable

209 5ee, e.gln re Cencom Cable Income Partners, | 000 WL 130629, at *7 (Del. Ch. Jan.
27, 2000) (“For a permanent injunction the factmes the same [as for a preliminary injunction],
except that the [movant] must actually succeedhemterits. This relief is extraordinary and the
test is stringent.”).

21penn Mart Supermarkets, Inc. v. New Castle Shopipir@ 2005 WL 3502054, at *15 (Del.
Ch. Dec. 15, 2005) (internal quotation marks ordjtteee also Homsey Architects, Inc. v. Nine
Ninety Nine, LLC 2010 WL 2476298, at *12 (Del. Ch. June 14, 20¢® balancing the
equities, a court will weigh the harm a plaintiffiiveuffer if an injunction is not issued against
the harm the defendant will suffer if the injunctiis issued.”).
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burden on the Kuhns or the City Defendants. | fimat this burden outweighs the
harm that would be suffered by the Hilers in theeasize of an injunction, as the
laterals at issue are so inoffensive that they leisted for at least seventy years
without anyone even noticing them, let alone beaffgnded or irritated by their
presence. In this circumstance, therefore, thanoag of the equities prevents me
from ordering either the Kuhns or the City Defendain remove the laterals from
the Hiler Property. Nothing in this opinion pret®rnhe Hilers from excavating
their own property and removing the laterals, assgrthey are not so prevented
by statute or ordinance.

E. The Kuhns’ Request that the City Defendants ProditiErnative Means
of Water and Sewer Connection

The Kuhns contend that, if no easement exists twerlaterals, the City
must provide an alternative means of connectiorthto City water and sewer
systems. This obligation, according to the Kuhdsrives from the City’s
obligation to provide its residents with water aselver service, and the City’s
recognition “that it directed the water and sewawige to [the Kuhns Property] to
be via the main in St. Lawrence Street requiringcrassing of [the Hiler
Property].®** The City Defendants counter that consideratiorhif issue was

(prior to this Memorandum Opinion) premature; neitparty addressed the legal

211 pet'rs’ Op. Br. at 19see alscA0146 (May 4, 2009 etter from Mr. Ferrese to Mr. Hiler)
(noting that “the City has provided access to seavel water service to [the Kuhns Property] by
directing a prior owner of that property to connicbugh [the Hiler Property] for this service”).
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basis for the Kuhns’ contention, if any, in bringithese Motions. Therefore, |
withhold decision and direct the parties to infama what remains to be submitted
on this issue.

V. CONCLUSION

Two neighbors find themselves unable to work outagreement to solve
what might seem to an outside observer a smalf@eoertsy, and instead invest, in
this litigation, funds that surely could have foumbetter use. Despite urging from
this Court, they were unable to resolve the issesylting in a decision that must
be unsatisfying for all concernét.

For the foregoing reasons, | find that there ispmescriptive or implied
easement for the water and sewer laterals at issliee use of the laterals
constitutes a technical trespass, and the Hilees emtitled to $3 in nominal
monetary damages from the Kuhns. The balancinbetquities cannot support
the mandatory injunctive relief sought by the Hiteordering the Kuhns or the
City to remove the laterals from their propertyastly, pursuant to the American
Rule, all parties are responsible for their owmraitys’ fees. The parties should

confer as to whether the issues raised in the Kubrass-Claim against the City

12| note that counsel for all parties here are tdperienced and skillful in the practice of real
property and land-use law, and nothing in this Memdum Opinion should be read as a
criticism of the conduct of counsel in this matter.
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Defendants need to be further addressed, and prewicappropriate form of order

consistent with this Memorandum Opinion.
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