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The year is 1985. Two sophisticated parties emfjemt venture that allows
the first party to exercise a call right ten yearsthe future, and provides for
consideration in Soviet Rubles. The contract frtprovides that these Rubles
must satisfy certain criteria, including that thieg the official currency of the
Soviet Union. However, when that party attemptsexercise the call right in
1995, the Soviet Union has collapsed and SovietdRubvhile still physically to
be found, are no longer an official currency. RarssRubles—the official
currency of the Russian Federation—are, howevdeast according to the party
making the call, an appropriate substitute for 8oRubles. The second party
disagrees, and the contract does not address wihat if and when Soviet Rubles
satisfying the characteristics of the contract bezainavailable.

The scenario above is a fiction, but the matteoteeme is strikingly similar.
The facts, laid out below, are complicated, but theues presented are as
straightforward as those above: The Plaintiffs seekpecifically enforce a call
which provides that the currency to be exchangedhe Defendants’ interest is
shares in a limited partnership, with the numbeslodres to be determined by
market value. The partnership, however, no lorgeasts. The Plaintiffs have
tendered shares in a successor partnership. Tlead»ts argue that the contract
cannot be specifically enforced because the Pi@mintcannot tender the

consideration bargained for, and that in any egéates in the current partnership



are less valuable to it than the shares specifigda contract. The matter is before
me on cross-motions for summary judgment. As \atly contract, the intent of
the parties, as expressed in the contract, contold where ambiguities exist, |
must resort to extrinsic evidence to determinepies’ intent. Because factual
guestions remain, the cross-motions for summargmenht must be denied.
I. FACTS

The Plaintiffs in this matter—Simon-Mills I, LLC;Arundel Mills
Mezzanine GP, LLC; Grapevine Mills Operating CompahbLC; and Concord
Mills Mall GP, LLC (collectively, the “Simon Part€)—are Delaware limited
liability companies either directly or indirectlyhwlly-owned by Simon Property
Group, LP (“Simon Group™. Simon Groupis a limited partnership that “owns,
develops, and manages retail real estate propétties

Simon Group’s sole general partner is Simon Prgpg@roup, Inc. (“Simon,
Inc.”), a real estate investment trust (“REIT”),rusttured as an umbrella

partnership real estate investment trust (“UPREITAs an UPREIT, all of Simon

! Simon Aff. § 3; Am. Compl. 1 4; Answer 1 4.

> The names of the many players here are abbreviatecarious ways in the numerous
documents and pleadings in the record. The pairtidsiefing settled on acronyms for these
entities in a laudable effort to promote clarityrarely reject the shortened form of the names of
entities chosen by the parties in briefing. | ddhere, however, because, | confess, the maze of
acronyms overwhelmed the mind of this aging andiimitlyslexic judge. | apologize for any
inconvenience the parties may find in analyzings tbpinion and its use, in quoting the
pleadings, of bracketed matter, but am heartenethdéyact that | suspect the reader, like the
writer, will find clarity enhanced.

% Simon Aff. 1 3.



Inc.’s assets are owned by Simon Grdugimon, Inc., in turn, owns a majority
interest in Simon Group. Simon, Inc. stock trades on the New York Stock
Exchange (“NYSE”). Moreover, partnership units $imon Group (“Simon
Group Units”) are convertible into cash or the pelpltraded stock of Simon, Inc.
at the option of Simon, Int.

The Defendants in this matter are Delaware limikedility companies
affiliated with the Kan Am Group (“Kan Am”): Kan AriSA XVI LP; Kan Am
USA XII LP; Kan Am USA XIV LP; Kan Am USA XVIII LP;Kan Am USA Tier
I LP; and Kan Am USA XV LP (collectively, the “KaAm Parties”). Through its
various real estate funds, Kan Am facilitates glabhaestment opportunities for
Germany-based private and institutional investotéan Am’s holding company,
Munich-based Kan Am International GmbH, “directsjost of the activities
connected with the closed-end Kan Am real estatedyi and is responsible for
Kan Am’s accounting, data-processing, taxations@enel, media, and public
relations functioné.

A. The JV Limited Partnerships

* Foxworthy Aff. § 3.

® Simon Aff. { 3.

® Foxworthy Aff. 11 3, 6.

’ Pls.’ Opening Br. in Supp. of Mot. for Summ. J9at
& Am. Compl. 1 26; Answer { 26.



The Simon and Kan Am Parties, and their affiliatedd ownership interests
in four Delaware limited partnerships relevanthis taction, the Orange City Mills
Mezzanine Il Limited Partnership (“Orange City LPArundel Mills Mezzanine
Limited Partnership (“Arundel Mills LP”), Grapeviniglills Limited Partnership
(“Grapevine Mills LP"), and Concord Mills Mall Lined Partnership (“*Concord
Mills LP,” and collectively with the Orange City,rAndel Mills, and Grapevine
Mills Limited Partnerships, the “JV Limited Partships”)?

The joint venture relationship among Simon, IncanKAm, and their
affiliates dates back to the mid-1990s when ThdsMilorporation (“Mills Corp.”),

a “developer, owner, and manager’ of a portfolio wftail properties®
“approached [Simon, Inc.] about participating isexies of joint ventures for the
purpose of developing and owning various shoppegers in metropolitan areas
across the United StateS.”Mills Corp., like Simon, Inc., was a REIT structd
as a UPREIT,; its operating partnership was ThesMilmited Partnership (“Mills
Partnership”). Mills Corp. owned a majority of MilPartnership and also served

as its general partn&. Mills Corp. common stock was publicly traded dwe t

® Hammond Aff. § 3.

19 Am. Compl. 1 23; Answer | 23.
1 Foxworthy Aff. { 5.

'2|d. 11 6; Simon Aff. 7.



NYSE and Mills Partnership units (“Mills Units”) we convertible into the
publicly traded stock of Mills Corp. or cash, a¢ thption of Mills Corp™?
Thereafter, Mills Corp. and Simon, Inc., throughliates of their respective
operating partnerships, and Kan Am, through itsousr funds, began fostering a
business relationship that involved the pursuitredl estate joint venturés.
Among the joint ventures developed during the ntwl-late-1990s were the
Grapevine Mills, Arundel Mills, and Concord Millsirhited Partnerships.
Grapevine Mills LP, which was formed in July 199@s the first joint venture
where Simon, Inc., Mills Corp., and Kan Am were iaNolved at inception; its
governing limited partnership agreement was execuiel996 (the “Grapevine
Mills Agreement”)*®* The Concord Mills LP was formed and the agreement
governing the parties’ relationship was executbd (Concord Mills Agreement”)
in July 19972" In 1999, the Arundel Mills LP was formed and thgreement
governing the parties’ relationship was executbd (Arundel Mills Agreement,”

and collectively with the Grapevine Mills and CormtdMills Agreements, the

13 Foxworthy Aff. { 6.

1.

15 Simon Aff. § 8. Simon, Inc. also became involvegrojects that Mills Partnership and Kan
Am were already pursuing, including the Ontario IMILP; in 1995, the Ontario Mills LP
Agreement was amended and restated in connectitih Stmon Group’s entrySee, e.g.
Braithwaite Aff. Ex. A; Braithwaite Aff. 11 8-9; Kkavorthy Aff. 7. That Agreement is not at
issue here.

1 See, e.gBraithwaite Aff. Ex. D. at R-1, R-3; Foxworthy fAf] 7.

17 See, e.gBraithwaite Aff. Ex. E. at R-1, R-2.
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“Original JV Agreements”§® In each joint venture project, “the managing gehe
partner . . . was an entity co-owned by [Simon @tand [Mills Partnership] or
their respective affiliates:®

Under the Original JV Agreements, involved affdéiatof Simon Group and
Mills Partnership had a call right, while affiliste@f Kan Am received a put right.
The buy/sell provisions, however, could not be kaa until the tenth anniversary
date of the “Grand Opening,” as that term was @efiin the Agreements.
Essentially, this buy/sell right could not be exsed until ten years after each
respective project became operational. Each yiéar the initial ten-year period,
and upon proper notice during a specified ten-daydew, Simon Group- and
Mills Partnership-affiliated entities could purckathe interests of the Kan Am
affiliates in these partnerships. If the call tiglas exercised, the consideration to
be paid was Mills Units and Simon Group Units patarin proportion to Mills
Partnership’s and Simon Group’s respective intergsthe relevant partnership’s
general partner, unless the Kan Am affiliate ogtedeceive all cash, or a portion
of its interest in cash and the remainder in pta Mills Units and Simon Group

Units ?*

18 See, e.gid. Ex. F at R-1, R-2.

19 Foxworthy Aff. { 6.

20 See, e.g.Belger Transmittal Aff. Ex. 6 § 11.3(a}t. Ex. 7 § 11.3(a); App. to Answer Ex. 6 §
11.3(a).

21 SeeBelger Transmittal Aff. Ex. 6 § 11.3(djd. Ex. 7 § 11.6(d); App. to Answer Ex. 6 §
11.3(d).



Conversely, the Kan Am-affiliated entities couldjuee affiliates of Simon
Group and Mills Partnership to purchase their ggts. If a Kan Am entity
exercised its put right under the Original JV Agneats, it would receive cash
unless the Mills Partnership and Simon Group atfis elected to pay for its
interest entirely in Mills Units and Simon Group itdn in a proportion that Mills
Partnership and Simon Group agreed upon, or a catbn of cash and an
agreed-upon proportion of Mills Units and Simon @ydJnits*?

Under these Agreements, the Mills Units and Simaou@ Units were
valued at “the gross proceeds which would have lod¢ained if such units were
converted into freely tradeable common stock ofld@orp. or [Simon, Inc.] as
the case may be, and sold at the average closing pf Mills Corp. common
stock or [Simon, Inc.] common stock, as the casg b&g on the fifteen (15) most
recent trading days preceding the date of the Balyltice.®® The Original JV
Agreements also outlined the characteristics thdls NUnits and Simon Group
Units were required to possess. Specifically,drsgeements provided that:

Any [Mills Units] received by [Kan Am] pursuant tinis [buy/sell

provision] shall have substantially the same riglfiscluding

redemption, conversion, registration and anti-glutprotection) as
attached to units issued in connection with thengdron transactions

of [Mills Partnership], as more fully described the Registration
Statement for Mills Corp. dated April 14, 1994 atiee exhibits

2 See, e.gid.
23 Belger Transmittal Aff. Ex. 6 § 11.3(dpe also idEx. 7 § 11.6(d); App. to Answer Ex. 6 §
11.3(d).



thereto, as amended through the date of this AggaemAny [Simon
Group Units] received by [Kan Am] pursuant to tHisuy/sell
provision] shall have at least the same rightsli{chag redemption,
conversion, registration and anti-dilution proten)i as are attached to
[Simon Group Units] issued to other limited pargsef [Simon
Grouze] as of the date of receipt of the [Simon Grainits] by [Kan
Am].

Importantly, because both Mills Corp. and Simorg. Iwere structured as
UPREITs, under Section 721 of the Internal Reve@uode, “the contribution of
real property or interests in a partnership owmniegl property to the operating
partnership solely in exchange for the operatingneaship’s units may qualify as
a tax-deferred transactiof?” Consequently, contributions of real property or
interests to Mills Partnership or Simon Group ircleange for Mills Units or
Simon Group Units, respectively, had the poteritialqualify as a tax-deferred
transactiorf° The Original JV Agreements evinced the partiagrit to conduct
transactions that qualified for tax deferral un8ection 721, providing:

In the event that [Kan Am] is to receive [Mills Wsji and/or [Simon

Group Units], then that portion of the transactgirall be cast as a

contribution to [Mills Partnership] and [Simon Gpju ratably in

accordance with the value of units received frocheaf that portion

of [Kan Am’s] Entire Interest which is being exclgal for [Mills

Units] and/or [Simon Group Units], and intended to be a tax-free
transaction under Section 721 of the CAtle

24 Belger Transmittal Aff. Ex. 7 § 11.3(fsee also idEx. 6 § 11.3(f); App. to Answer Ex. 6 §
11.3(f).

2> Simon Aff. 1 5; Sokolov Aff. § Ssee alsd=oxworthy Aff.  14.

26 Simon Aff. § 7; Sokolov Aff. ] 7.

2" Belger Transmittal Aff. Ex. 6 § 11.3(d) (emphaaikied):see also idEx. 7 § 11.3(d); App. to
Answer Ex. 6 § 11.3(d).

1C



The Plaintiffs also contend that the parties ineghthe buy/sell provisions to serve
as a dispute resolution mechanihirhe Defendants dispute this contentidn.

In 2002, Simon, Inc., pursuant to a separate blisangement with Mills
Corp., “offer[ed] to either sell [its] interests ithe relevant joint ventures
[including the four at issue here] or buy [Mills pds] interests in the relevant
joint ventures at a stated pric®."This would mean that either Simon, Inc. or Mills
would be exiting the joint partnership, and conseqly, that either Simon Group
Units or Mills Units, both of which served as bwellsconsideration under the
relevant limited partnership agreements, woulddmelered unavailable.

On March 4, 2002, Kan Am executive James Braittevaent a letter to
Simon, Inc.’s CEO, David Simon, and Mills Corp.’sEQ, Laurence Siegel,
communicating that:

The Partnership Agreement for Ontario Mills calis the purchase

price for Kan Am’s interests to be paid in unitsliofited partnership

in [Mills Corp.] or [Simon, Inc.] in certain circustances. We would

be interested in discussing with you how [the beiy/provision] of
the Ontario Mills Agreement might be implementedhiére has been

%8 See, e.g.Pls.” Opening Br. In Support of Mot. for Summaf.36-37; Pls.” Answering Br. in
Opp’n to Defs.” Mot. for Summ. J. at 28-29 (“In throxy disclosures provided to Mills
stockholders in connection with a vote to approvidshpursuing joint ventures with Kan Am,
Mills noted a concern that ‘Kan Am will have sigodnt consent rights’ in the joint ventures,
but assured its stockholders that it ‘will have tight to acquire Kan Am'’s interest for appraised
value once the project is mature allowing it torgéhate Kan Am’s consent rights if they are a
problem.™).

9 See, e.gHammond Aff. 7 35-38.

30 Simon Aff.  14see alsd~oxworthy Aff. § 17.

11



a buy/sell between [Mills Corp.] and [Simon, Inof]your interests in
Ontario Mills, L.L.C?*

At the time, if the Simon Group- or Mills Partneisfaffiliates were to exercise
their call rights under the Ontario Mills LP Agreent, the Kan Am affiliates were
to receive two-thirds of their interest in Mills i;and one-third in Simon Group
Units, unless they elected to receive c&stin March 5, Simon responded that:

With respect to your question on Ontario, the omhpact of our

buy/sell with [Mills Corp.] would be that if the lgar between us later

decided to call your interest, you would have tightrto request OP

[Operating Partnership] Units of that entity or lzadf you put your

interest, it is the acquirer that elects whetheuse cash or its OP

Units. In either case, the OP units would be ofcwéaver of [Mills

Corp.] or [Simon, Inc.] was your partn&r.

Braithwaite did not respond to Simon.

In 2002, Simon, Inc. sold its interest to Millsipd* Thereafter, Mills Corp.
continued to operate real estate joint ventureb Wan Am. On May 31, 2002,
following Simon, Inc.’s exit, the Original JV Agre®nts were amended to remove
all references to Simon, Inc. and its affiliat2sThe amendment to the Grapevine

Mills Limited Partnership Agreement, for examplejcluded the following

provision:

31 Foxworthy Aff. Ex. A;see alsd@Simon Aff. § 15.
32 SeeBraithwaite Aff. Ex. B § 11.3(d).

33 Simon Aff. Ex. B;see also id{ 16.

34 See, e.gBraithwaite Aff. Ex. C at R-6.

% See, e.gid. T 14.

12



References to “[Simon Group]” or its Affiliates e Partnership
Agreement are hereby deleted to the extent no flomgperative
following transfer of the Simon Interest. Referesicto “[Simon
Group]” or its Affiliates in the Partnership Agreent that pertain to

rights or obligations of [Simon Group] or its Afites that survive the

transfer of the Simon Interest shall be deemedédadferences to

[Mills Partnership], Kan Am XV and Kan Am XXI, sexadly, in their

respective capacities as transferees of the Simaerelst, in

accordance with their Allocable Percentafes.
The agreements governing the Arundel Mills and ©othcMills Limited
Partnerships contained similar provisidhs.

Orange City LP, the fourth partnership involved djewas formed in
February 2004—that is, after Simon, Inc. had exibtedpartnership—as part of the
reorganization of the Orange City Mills Mezzanine® The governing
partnership agreement was executed in 2004 (thartger City Agreement,” and
collectively with the Original JV Agreements, thdV* Agreements”). Like the
Original JV Agreements, the Orange City Agreemelsb acontains a buy/sell
provision whereby the default consideration fora#l is Mills Units>® Unlike the
Original JV Agreements, however, Section 11.2(ajhef Orange City Agreement
provides that “for purposes of this Section 11.21 &ection 11.3 [the buy/sell

provisions] [Mills Partnership] shall be deemedinclude [Orange City Mills

% Sedd. Ex. D § 2(e).

37" Sedd.; id. Ex. E § 2(h)id. Ex. F § 2(e).

38 Belger Transmittal Aff. Ex. 23 at KANAM_00001178.

39 SeeQuinn Transmittal Aff. Ex. 16 § 11.3(d) (“If [Mill®artnership] is the Offeror pursuant to
Section 11.3(b) . . . and unless [Kan Am] electsetteive cash, the Buy/Sell Price shall be paid
in full in [Mills Units].”).

13



Mezzanine Il GP, LLC] and any other Mills Partn&fs.The term Mills Partners is
defined as “[c]ollectively, [Mills Partnership] af@range City Mills Mezzanine I
GP, LLC] and their respective Affiliates, successand/or assigns who or which
become Partners in accordance with this Agreenient.”

B. Trouble at Mills Corp.

In early 2005, Mills Corp. began to experiencecacting and liquidity
issues. Mills Corp. disclosed that, due to acaognerrors, it needed to restate
financial results for 2000 through 2084.Thereafter, the SEC began an inquiry
into Mills Corp.’s accounting practices and, in M&ar2006, launched a formal
investigatior> Around this time, the deadlines for repaying apgpmately $2
billion in debt were also approaching, and Millsr@& “auditor believed that
there was ‘substantial doubt’ that Mills Corp. abdtay in business because of
[these] looming deadline$”

On March 17, 2006, Mills Corp. announced that itulgobe filing its 2005

annual report lat&. Mills Corp., in fact, never filed this 10-K nonysubsequent

0 Quinn Transmittal Aff. Ex. 16 § 11.2(a).

“11d. § 1.39;see also id§ 1.2 (defining Affiliate, “[w]ith respect to anyePson, a Person who,

directly or indirectly, controls, is under commoontrol with, or is controlled by, that Person,”
with control meaning “the possession, directly mdtifectly, of the power to direct or cause the
direction of the management and policies of sualsdg).

“2 Am. Compl. 7 27-28.

*1d. 1 28.

*1d. 1 29.

*1d.

14



quarterly or annual reports, following its 10-Q fhe third quarter of 2008. As a
result, Mills Corp. became unable to “register amynmon stock and therefore
could not provide stock in the event holders ofl[dMUnits] sought conversior'.”

Between October 2005 and January 2007, as theserdotw and liquidity
issues were unfolding, Mills Corp. common stocksftp over half of its market
value.”® In February 2007, Mills Corp. entered into anesggnent with SPG-FCM
Ventures, LLC (“SPG Ventures”), whereby SPG Verguveould acquire Mills
Corp. for approximately $7.9 billion (the “Mergergfeement”). SPG Ventures
was a joint venture between a Simon Group subsichad funds managed by
Farallon Capital Management, LLC (collectively, tE#on”).*® The Simon Group
subsidiary and Farallon each held a 50% intereSB& Ventures.

Pursuant to the Merger Agreement, a tender offexr amducted; thereafter,
a subsidiary of SPG Ventures merged into Mills menthip, with Mills
Partnership surviving. As a result of this trameeg holders of Mills Units
generally received $25.25 in cash, while certaitdéxs received the option of

exchanging these Units for Simon Group Units. ldaddof 319,022 Mills Units

took advantage of this optich.

*® Sokolov Aff. 1 10.

" Pls.” Opening Br. in Supp. of Mot. for Summ. J1@ see als®Belger Transmittal Aff. Ex. 19.

8 Sokolov Aff. 1 10; Am. Compl. T 30; Answer { 30.

9 Sokolov Aff. 1 10.

*0 Further, at the time, German investors of Kan Aefdtapproximately 4.5 million Mills Units.
In connection with the merger, approximately 18Gh&se investors—each holding over 5,000

15



As a result of this merger, Simon Group “acquirégD&o indirect ownership
interest in [Mills Partnership], and thereby acgdian indirect ownership interest
in a number of joint venture projects between iati#ls of [Mills Partnership] and
Kan Am, including the JV Limited Partnerships.”Mills Corp. was dissolved on
August 1, 20072

C. The Unavailability of Mills Units

Following Mills Corp.’s dissolution, Mills Units ndonger satisfied the
requirements under the buy/call provisions of theAyreements—because Mills
Corp. had been dissolved, Mills Units were no longenvertible into Mills Corp.

common stock® Though Simon Group Units were convertible intsn&a, Inc.

Mills Units—had the option of receiving cash or gerting their Units into Simon Group Units.
Only four investors, holding 45,000 Mills Units tadtively, opted to receive Simon Group
Units. Hammond Aff.  11. Further, only one KamAorincipal chose to convert any Mills
Units into Simon Group Units, and “Kan Am entitieat together owned more than 500,000
Mills Units all chose to sell for cash . . . ratliean take [Simon Group Units]ldl. 1 12—-13.

> Sokolov Aff. § 11.

2d,

>3 Though the JV Agreements contain “Change in Céhpmvisions, these do not address the
type of Units to replace Mills Units, if made undshble. See, e.g.Quinn Transmittal Aff. Ex. 5

§ 11.6(a) (“Commencing May 1, 2011 and each andyeMay I* thereafter during the term of
the Partnership . . . or, if earlier, upon the ooence of a Change of Control Transaction, either
[Kan Am] or [Arundel Mills Mezzanine GP, LLC] (théOfferor”) may give Notice in
accordance with this Section 11.6 (the ‘Buy/Seltibi) to the other . . . .")id. Ex. 12 § 13(d)
(“Section 11.3(a) [of the Grapevine Mills Agreemasthereby amended to read in its entirety as
follows: . . . Commencing May 1, 2008 and each every May %' thereafter during the term of
the Partnership . . . or, if earlier, upon the oomoce of a Change in Control Transaction, either
[Kan Am] or Mills (the ‘Offeror’) may give Noticen accordance with this Section 11.3 (the
‘Buy/Sell Notice’) to the other . . . .”)d. Ex. 5 8§ 1.16 (defining the term “Change in Control
Transaction”). The Plaintiffs argue that the opieraof these Change in Control provisions,
however, conflicts with the Defendants’ interpretatof the buy/sell provision, since this call
right would be illusory upon a change of controdenDefendants’ reasoningSee, e.g.PIs.’
Answering Br. in Opp’n to Defs.” Mot. for Summ.akt. 18-19.

16



common stock, thus preserving the applicability Se#ction 721 to qualifying

transactions, Farallon was a private entity forclhthis feature was unavailable.
The buy/sell provisions of the JV Agreements, hosvewere not updated to
reflect the unavailability of Mills Units, nor didhe parties amend these
Agreements to indicate the appropriate buy/sels@ration now that Mills Units

were unavailabl@? Nonetheless, the Plaintiffs contend that, afier2007 merger

and Mills Corp.’s dissolution, the Defendants conéd to contemplate that the
buy/sell provisions remained in effect, and thatn@ Group Units were the
appropriate—and in fact automatic—substitute foldinits.

1. Kan Am Audited Financial Statements

Among other indications of Kan Am’s intent, the iBtdfs point to several
statements contained in Kan Am’s audited finanstatements. For instance, in
2007, after the merger and Mills Corp.’s dissolnfickan Am represented that
“[tlhere was no impact on the Partnership[s] relate the acquisition® In
subsequent audited financial statements, moreddaan, Am recognized that the
relevant Kan Am entities “have agreements thakediat dates and under certain

conditions may require the sale of the [Kan Am]tRanrship’s interest to [Mills

>4 The parties did amend the Arundel Mills Agreemeanig delete the term “Mills. Corp.” from
the definitional section of that Agreement, becatlsg term was “no longer required.” Quinn
Transmittal Aff. Ex. 6 8 3. This amendment, howevkd not make any explicit changes to the
buy/sell provisions.

>® Belger Transmittal Aff. Ex. 23 at KANAM_00001178.

17



Partnership] at fair market value, as definedhatdate of such salé® In its June
25, 2013 audited financial statement for Kan AM U3N LP, one of the
Defendants here, Kan Am noted that “[t]he limiteattpership agreements of The
Outlets at Orange Entities have provisions that meyuire the sale of the
Partnership’s interests . . . at a price based tpofair market value of the Project
as determined by third-party appraisers, for (atRartnership’s option) either cash
or [Mills Units].”>" This statement also discloses that “[tlhe Pastmipr has
challenged Simon’s ability to perform under theiled partnership agreements.”

2. The Denver West Negotiations

Additionally, the Plaintiffs contend that the negtibn of the Denver West
joint venture is illustrative of the parties’ intewith respect to the four limited
partnership agreements at issue here. Followirg 2007 merger and Mills
Corp.’s dissolution, the parties negotiated theldvi@orp.-Kan Am Denver West
LP Agreement (the “Denver West Agreemenit”’)This Agreement was based on
the terms of the Mills-Kan Am Colorado Mills LP Aggment (the “Colorado

Agreement”), which contained similar terms to theAhreements at issue héete.

% 1d. Ex. 24 at KANAM_00001564see also idEx. 25 at KANAM_00000783id. Ex. 26 at
KANAM_00001148;id. Ex. 27 at KANAM_00001582.
2; Id. Ex. 29 at KANAM_00000803.
Id.
* Hammond Aff. § 17.
0d. 1 19.

18



On September 23, 2007, Melissa Breeden, Senidir Atarney for Simon,
Inc., sent an email to representatives of Kan Aatjrgy that, “Simon and Farallon
would like the Buy/Sell Price to be paid in casllypsince upon the dissolution of
Mills Corp. payment in [Mills Units] no longer wask®® She attached to this
email a draft version of the Agreement that comdirsolely cash as buy/sell
consideratior? Kan Am, on the other hand, wanted to retain tightr in
connection with the Denver West Agreement, “to neesome form of non-cash
consideration® Simon, Inc. General Counsel and Secretary, Jamd3arkley,
who was involved in the Denver West negotiatioatgyed in his affidavit that:

Despite the unavailability of [Mills Units] convéste into [Mills
Corp.] common stock at the time the Denver WesAg¥eement was
negotiated, during the negotiations, representatofeKan Am took
the position that the Buy/Sell Provisions of thenider West JV
Agreement should, consistent with the JV Agreemetsitinue to
reference payment of the Buy/Sell Price in [Millsitd]. During
these negotiations, Kan Am took the position thatthe successor to
[Mills Partnership], [Simon Group] had successability under the
Buy/Sell Provisions such that [Simon Group] woultié to provide
its operating partnership units in situations wHafgéls Units] would
otherwise have been required to pay all or a portibthe Buy/Sell
Price. My understanding was that Kan Am’s requestinclude
references to [Mills Units] in the Buy/Sell Prowass of the Denver

°L1d. § 24;id. Ex. A at KANAM_00015487.

%21d. § 24:id. Ex. A at KANAM_00015487, KANAM_00015531-34.

%3 |d. 1 25;see alsoBreeden Aff. 1 9 (“Recognizing that [Mills Unitspavertible into [Mills
Corp.] common stock were no longer available, [Simimc.] proposed that all references to
[Mills Units] be removed and that the Denver WegtAlgreement provide for payment of the
Buy/Sell Price exclusively in cash. In responsands Braithwaite, on behalf of Kan Am,
requested that the Denver West JV Agreement incleterence to payment of the Buy/Sell
Price in [Mills Units], even though [Mills Units]janvertible into [Mills Corp.] common stock
were no longer available.”).
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West JV Agreement was an attempt to preserve Kars Aight to
receive the Buy/Sell Price in [Simon Group Unfts].

Ultimately, the parties agreed that, for Denver Wesash would be the sole
buy/sell consideration. Nevertheless, Simon, IRarallon, and Kan Am executed
a Unifying Side Letter for this project on Octoldgt, 2007. During negotiations of
this Letter, Kan Am proposed the following language

[Mills Corp.] and Kan Am acknowledge that the noiggering party
under the Buy/Sell provision of the [Colorado Agremt] may chose
either cash or units of limited partnership interes [Mills
Partnership] (“[Mills Units]”) or a combination dioth as payment for
the sale of Kan Am’s Entire Interest. The [Colaradlgreement]
contemplates that any payment in [Mills Units] webble valued at the
gross proceeds obtained if such units were conveirieo freely
tradable common stock of the Mills Corporation (fliCorp.”). In
light of the dissolution of the Mills Corp., Milend Kan Am agree to
negotiate in good faith a new valuation for the [[sUnits] that shall
entail a conversion into the common stock of [Simok.], or an
affiliated corporate entity approved by Kan Am

Neither Simon nor Farallon, however, approved & Bainguagé® Six days later,
Kan Am principal Kent Hammond emailed another dtaftBrian Warnock of

Simon, Inc., which acknowledged that:

% Barkley Aff. 1 7:see also idf 8 (“During negotiations of the Denver West JV égment, |
do not recall Kan Am ever expressing that includiefgrences to payment of the Buy/Sell Price
in [Mills Units] would result in the right to cakan Am’s interest under the Buy/Sell Provisions
being unexercisable, and neither Kan Am nor Kan #rounsel ever communicated such a
position to me, or to my knowledge, anyone at [Sir@youp], during the negotiations.”).

°> Hammond Aff. Ex. B. at KANAM_00021887 § 1(G) (engstis added)see alsctHammond
Aff. T 26.

%®1d. 1 26.
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[lln light of the acquisition of the Mills Corpoiah and [Mills
Partnership] (collectively, “Mills”) there is a disagreement as to the
form of the non-cash consideration under [the beiyisrovisions] of
the Denver West Agreement as well as the Limitedn&aship
Agreementsi.e., whether the units are to be units of [Simon Giloup
instead of [Mills Units] as a result of the acquien of Mills. The
parties hereby further acknowledge that, by exeautif the Denver
West Agreement, Kan Am has not waived any of g&ts or claims
as to the form of non-cash consideration underkjthgsell provision]
of any of the Limited Partnership Agreements or Benver West
Agreement’

The language regarding the parties’ “disagreemsrio dhe form of the non-cash
consideration under [the buy/sell provisions] o¢ thenver West Agreement as
well as the Limited Partnership Agreements” wasinoiuded in the final version,

however. The executed Unifying Side Letter indtpeovides:

Notwithstanding Paragraph 3 hereof, and without/eaof any rights
that the parties may have regarding the constnuaiio[the buy/sell
provision] of the [Colorado Agreement], [the buWsgovision] of
the [Denver West Agreement] provides that cashl dalthe sole
form of payment in the event the buy/sell provision . are exercised
by either Partner. MLLC, Mills Partnership, DenvéWest
Development Company, LLC and Kan Am XX agree thkatthe
parties agree, or it is later determined, that noash consideration
may be paid under the payment provisions of [thgdmll provision]
of the [Colorado Agreement], then [the buy/sell yason] of the
[Denver West Agreement] shall also be modified ¢flect such
payment provision®

®71d. Ex. C at KANAM_00017559 (emphasis addesBe alstHammond Aff. § 27.

® Quinn Transmittal Aff. Ex. 2 at 9 (emphasis addéd)e buy/sell provision of the Colorado
Agreement, which provided for [Mills Units] as bagll consideration, was never amend&ee,
e.g, Hammond Aff. §{ 29-30.
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In her Affidavit, Breeden expressed that she “ustberd at the time that the
reference to ‘non-cash consideration’ in the UmifyiSide Letter was intended to
refer to limited partnership units of [Simon Groip]

3. Refinancing of Grapevine Mills LP

In 2008, the Grapevine Mills LP was refinancedt th#at time, Simon, Inc.
sought to amend the buy/sell provisions of the évage Mills Agreement such
that cash was the sole buy/sell considerdfioKan Am was not amenable to this
proposal, and no amendment was made.

4. Kan Am Considers Exercising Put Rights

David Simon testified that, in March 2009, “Dietricvon Boetticher, a
principal of Kan Am and its affiliated entities,lleal [him] and explained that Kan
Am would like to sell its interest in various joiméntures between [Simon Group]
and Kan Am, including the JV Limited Partnershifms[Simon, Inc.] in exchange
for [Simon Group Units].*? Simon later sent an email to others at Simon,, Inc
stating “I got a call from [von Boetticher]. He wld like to sell his Kan Am

positions to us for units’®

% Breeden Aff. 7 11.
"9 Hammond Aff. | 32id. Ex. E at KANAM_00015631-32, 34-35.
71
Id. T 33.
2 Simon Aff.  20.
"3 Belger Transmittal Aff. Ex. 37.
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In September 2009, Gregg Goodman, President ofsMHartnership,
traveled to Germany to conduct a presentation fgroaip of Kan Am investors
and sales representatives, and to meet with vottiBloer and Franz von Perfafl.
During lunch one day, von Boetticher

expressed to [Goodman] a strong desire to findans¢rategy for

Kan Am from the joint venture partnerships betwexfiliates of

[Simon Group] and Kan Am, including the JV Limit&@rtnerships.
Mr. von Boetticher indicated that such an exittsiyg would involve

an exchange of Kan Am’s ownership interests in jtiet venture

partnership for equity interests in [Simon, Incr. von Boetticher
stated that he had previously spoken with David daimChief

Executive Officer and Chairmen of the Board of [8imInc.], about
selling Kan Am’s position in joint ventures betwefSimon Group]

and Kan Am, including the JV Limited Partnershipsexchange for
[Simon, Inc.] equity, and he asked that | conves/duntinued interest
in such an exchange to David Sinion.

Following his trip, Goodman sent an email to DaSithon and Richard Sokolov—
Simon, Inc. President, Chief Operating Officer, am&ctor—which conveyed von
Boetticher’s “strong desire to find an exit stratdgom their project ownership,”
and noting that “he said he had spoken with yothenpast about converting their

ownership into shares in [Simon, Inc’{.”

"4 Goodman Aff. { 7.

°1d.

" Belger Transmittal Aff. Ex. 38. The Plaintiffssalrely on a communication between Kan Am
and a Farallon executive, Rocky Fried, in whiche8rconveys that Kan Am “a put, no call.

They can exercise the put on May 1st. It sourkks they want [Simon, Inc.] stock.” Belger

Transmittal Aff. Ex. 39. According to the Plaiffiif this evidences Kan Am’s “desire to receive
[Simon, Inc.] equity in the event the call right svexercised.” PIs.” Opening Br. in Supp. of
Mot. for Summ. J. at 24. The Defendants, howewentend that this email is unrelated to the
dispute before meSee, e.q Braithwaite Aff. I 15.
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Additionally, Kan Am held three meetings where axe®s discussed the
impact of the 2007 merger, including “the unitstthauld be available upon Kan
Am’s exit from the joint ventures,” with its invest and distributors: an October
2007 meeting in Dusseldorf, Germany, and Septer@db@® and August 2010
meetings in Munic! Norbert Geisen, who brokers investments in varigan
Am funds, attended these meetings, and explairad th

On several occasions during these meetings, | [ré€ah Am

executives, including Dietrich von Boetticher anithMael Birnbaum,

stating that, because [Mills Units] were no longeailable following

the acquisition of [Mills Corp.] and [Mills Partrsdrip], if Kan Am

were to exit the joint ventures pursuant to the/Bell Provisions of

the JV Agreements, Kan Am would be able and freehoose to

receive operating partnership units of [Simon Gipumplieu of [Mills

Units]. Messrs. von Boetticher and Birnbaum statieat [Simon

Group Units] would provide Kan Am and its investarigh the same

tax advantages as [Mills Unit&].

Kan Am investors Joerg Dudel, who attended all dhneeetings, and Reiner
Michael Cramer, who attended the 2007 meeting irssBldorf, had similar
recollections?”

D. The 2012 Agreement and Indemnity, and the 2012ri.&treements

In 2012, affiliates of Simon, Inc. acquired Faral®interest in certain Mills

Partnership assets, including Mills Partnership$erest in the JV Limited

" Geisen Declaration 6.
®1d. 1 7.
"9 See, e.g.Dudel Declaration { 8; Cramer Declaration { 6.
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Partnership&’ As a result, “Farallon retained only a small iedt capital interest
in Simon Mills.”®* Following Farallon’s exit, in March 2012, SimorrdBp and
Kan Am signed an Agreement and Indemnity, with Siriwoup as the Indemnitor
and various Kan Am parties as the Indemnities. dditidat Agreement, these Kan
Am parties consented to the transaction betweemgitnc. and Farallon, as well
as the subsequent restructuring of Mills Partnerskihile Simon Group agreed to
indemnify these parties for claims arising out bfde transactions. This
Agreement provides that the

Indemnities agree that any of [the Simon Groupiaféd entities

which are the transferees upon the Closing of tlam3Jaction will be

admitted as partners and/or members, as the cagebajaof the

applicable entities which own any of the [Simon @GpKan Am
Properties, without any further act or agreemequired®

The parties further stipulated that “[t]his Agrearhshall not be construed as a
modification of such organizational documents, ber construed to diminish,
enlarge or in any way affect such rights, if anyiah, to the extent such rights

exist, shall remain in full force and effect in amtance with their term$®

8 Am. Compl. 1 38 (“As part of these transactiodills Partnership] transferred certain assets,
including its interests in or with respect to théLlmited Partnerships, to Simon-Mills Il, LLC
and Simon-Mills lll, LLC . . ., entities that wereholly owned subsidiaries of [Mills
Partnership]. Through certain additional transmdj affiliates of [Simon, Inc.] acquired
Farallon’s interest in Simon Mills.”); Countercl4Y Answer to Countercl. | 4.

8. Am. Compl. 1 38; Countercl. { 4.

82 Quinn Transmittal Aff. Ex. 21 § 1(b).

81d. § 1(d).
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By late April 2012, and after the execution ofsthAgreement and
Indemnity, certain disagreements had arisen betw@mAm and Simon, In%.
With the ten-day window in which those affiliatesutd exercise their buy/sell
rights quickly approaching, Simon, Inc. was contktipg whether to buy out all
or a substantial portion of Kan Am’s inter&t.On April 26, 2012, at a meeting
between Kan Am and Simon, Inc. representatives, Kancommunicated that
they did not want Simon, Inc. to exercise its ca@hts®® Thereafter, the parties
continued to negotiate their disagreements andckany May 2012, affiliates of
Simon Group and Kan Am executed a letter agreethanprovided:

We have agreed that notwithstanding anything in Bagtnership

Agreements or Omnibus Amendment to the contrary,ttie 2012

calendar year only, either Simon or Kan Am may tekecbe an

Offeror and deliver a Buy/Sell Notice to the Offer@ithin ten (10)

days from and after June 1, 2012 (but not beforee Jy 2012), as

opposed to the ten (10) day period currently spetifin the

Partnership Agreements commencing May 1, 2012.

In early June 2012, a second letter agreement weasuted, which extended the
election period to June 19, 202 The parties, however, reached a resolution, and

no affiliates of Simon Group exercised their caghts at that timé&?

E. TheSimon Parties Seek to Exercise Their Call Rights

8 See, e.g.Sokolov Aff. 11 15-16.

%1d. 1 16.

4. 1 15.

87 Belger Transmittal Aff. Ex. 40 at SIMONO000955%&e als@imon Aff. | 26; Sokolov { 18.
8 See, e.g.Belger Transmittal Aff. Ex. 41 at SIMON0O0009561.

89 Sokolov Aff. 1 20.
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In their current iteration, the buy/sell provisiooisthe four JV Agreements
at issue provide that each year, from May 1 an@liwiten days thereafter, a party
may give notice that it is exercising its rightsdenthat provision. If the call right
is exercised under the Arundel Mills, Grapevine I8filand Concord Mills LP
Agreements, the consideration to be provided idsMilnits unless the relevant
Kan Am entity elects to receive all or part of itderest in casf® Under the
Orange City Agreement, Mills Units are the propensideration unless the Kan
Am affiliate elects to receive the value of itsieminterest in casft. Conversely,
if a Kan Am entity exercises its put right, the Isell consideration is cash unless
the Simon Group affiliate opts to pay entirely artally in Mills Units*?

As buy/sell consideration, these Mills Units waydoe valued

at the gross proceeds which would have been olotaihesuch

common units were converted into freely tradeabl@mon stock of

Mills Corp., and sold at the average closing pradeMills Corp.

common stock, on the fifteen (15) most recent trgdlays preceding
the date of the Buy/Sell Notica.

Likewise, they are to

% See, e.g.Quinn Transmittal Aff. Ex. 5 § 11.6(d) (“[T]he BiSell Price shall be paid in full in
common units of limited partnership in [Mills Pagtship] (“[Mills Units]”), unless [Kan Am]
elects to receive either (A) one hundred perced0%d) of the Buy/Sell Price in cash or (B) a
portion of the Buy/Sell Price in [Mills Units] artle remainder of the Buy/Sell Price in cash.”);
id. Ex. 7 8 11.3(d)id. Ex. 10 § 11.3(d).See generally idExs. 7-15.

oL1d. Ex. 16 § 11.3(d).

%2 SeeQuinn Transmittal Aff. Ex. 5 § 11.6(d)j. Ex. 7 § 11.3(d)id. Ex. 10 § 11.3(d)id. Ex. 16

§ 11.3(d).

%1d. Ex. 5 § 11.6(d)see also idEx. 7 § 11.3(d)id. Ex. 10 § 11.3(d)id. Ex. 16 § 11.3(d).
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have substantially the same rights (including rgotean, conversion,

registration and anti-dilution protection) as dtied to units issued in
connection with the formation transactions of [MliPartnership] and
Mills Corp., as more fully described in the Regsitytn Statement for
Mills Corp. dated April 14, 1994 and the exhibheteto, as amended
through the date of this Agreeméht.

Further,

[i]n the event that the owners of the [Kan Am] Eatinterest are to
receive [Mills Units], then that portion of the misaction shall be cast
as a contribution to Mills Partnership, of that tpor of [Kan Am’s]
Entire Interest which is being exchanged for [Milkits], and is
intended to be a tax-free transaction under Se@@dnof the Codé&

Additionally, the buy/sell provisions under the Agreements provide that,
if at the time of Closing, either party fails torfsgm as required, then
in such event the non-breaching party shall haeeritfht to void the
Buy/Sell Notice attributable thereto or to pursuag aghts at law or in

equity (including without limitation, instituting auit for specific
performancej®

On April 16, 2013, following a meeting at whichet buy/sell provisions
were discussed, Braithwaite sent a letter to D&ndon expressing that no units
except Mills Units were acceptable to Kan Am.In this letter, Braithwaite
conveyed that, “[llast year, | expressed our wjhess to Steve to negotiate
possible amendments to the put-call provisions, laeterated that willingness to

you in our recent meeting on the 15th of Aprfl.”

%1d. Ex. 5 § 11.6(f)see also idEx. 7 § 11.3(f)jd. Ex. 10 § 11.3(f)id. Ex. 16 § 11.3(f).
%1d. Ex. 5 § 11.6(d)see also idEx. 7 § 11.3(d)id. Ex. 10 § 11.3(d)id. Ex. 16 § 11.3(d).
%1d. Ex. 5 § 11.6(e)see also idEx. 7 § 11.3(e)id. Ex. 10 § 11.3(e)d. Ex. 16 § 11.3(e).
" Belger Transmittal Aff. Ex. 43 at SIMONO00000210.

% d. at SIMON00000211.
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On May 2, 2013, Plaintiffs Simon-Mills Il, LLC; Gpavine Mills Operating
Company, LLC; and Arundel Mills Mezzanine GP, LL&wided notice that they
were exercising their call rights under the OraQyy LP, Grapevine Mills LP,
and Arundel Mills LP Agreements, respectively. ®tay 6, the affiliated
Defendants disputed the validity of the Plainti#gercises of their call rights.

On May 13, 2013, Plaintiff Concord Mills Mall GPLC provided notice
under Concord Mills LP Agreement that it was ex&ng its call right. On May
13, 2013, the affiliated Defendants disputed tHelig of this exercise, as well as
the timeliness of the notice by Concord Mills M@lP, LLC.

Because of the unavailability of Mills Units, thé&intiffs were prepared to
provide Simon Group Units, unless the relevant Kamentities elected to receive
cash. The Defendants, however, contend that thmtPis cannot comply with
their contractual obligation of providing Mills Usj and have breached the JV
Agreements?

1. PROCEDURAL HISTORY

On May 2, 2013, the Plaintiffs filed their VerifiecComplaint, subsequently

amended, seeking declaratory relief and specififopmance of the buy/sell

provisions under the JV Agreemefts. On June 10, the Defendants filed their

% Without waiving any of their rights, the Defendahiave agreed to participate in the appraisal
process contemplated under the buy/sell provisibtise JV Agreements.
190 Am. Compl. 1 3.
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Answer and a Verified Counterclaim for breach ofhtcact, alleging that the
Plaintiffs’ inability to provide Mills Units as spdied in the JV Agreements
renders their notice invalid, and that “[tlhe faduof the [Plaintiffs] to provide
valid Buy/Sell Notices consistent with the provissoof the JV Agreements
represents a breach of the Buy/Sell provisions hie 0V Agreements™
Additionally, the Defendants argue that the May 2813 notice of Plaintiff
Concord Mills Mall GP, LLC was untimely.

On June 18, 2013, Kan Am filed a Motion for Judgtmem the Pleadings,
for which | heard oral argument on September 24,320At the conclusion of
argument, | reserved decision on Kan Am’s Motiod amquested that the parties
pursue limited discovery on two discrete issuast, fiwhether there are material
differences between Mills Units and Simon Grouptslnand second, whether the
2012 Indemnification Agreement substitutes Simae, Bnd Simon Group Units
for Mills Corp. and Mills Units under the JV Agreents:’?

On December 9, 2013, the Defendants filed a Motion Terminate
Discovery and Renew Their Motion for Judgment om Rteadings. After briefing
and telephonic oral argument, | denied this Motio®n March 28, 2014, the
parties cross-moved for summary judgment. | heaatlargument on the parties’

Cross-Motions on June 30, 2014. For the followigsons, | deny both Motions.

191 Countercl. 11 41-42.
192 5ept. 24, 2013 Oral Arg. Tr. 80:1-81:5.
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[11. STANDARD OF REVIEW

The parties have cross-moved for summary judgmarguant to Court of
Chancery Rule 56(c). A motion for summary judgmsititbe granted “where the
record reflects that there is no genuine issueoany material fact and that the
moving party is entitled to a judgment as a matfdaw.”’® When addressing a
motion for summary judgment, “the facts must bewdd in the light most
favorable to the nonmoving party and the movingtypdras the burden of
demonstrating that there is no material questiofactf™® At this juncture, “the
court cannot weigh the evidence, decide among congpéenferences, or make
factual findings.*®

When addressing cross-motions for summary judgmiembust examine
each motion separately, drawing all reasonablerenfees and resolving all

conflicts in the record in favor of the non-movipgrty'®® | may “only grant a

193viacom Int'l, Inc. v. Winshall2012 WL 3249620, at *10 (Del. Ch. Aug. 9, 2012).

194 Senior Tour Players 207 Mgmt. Co. LLC v. Golftov@¥ Holding Co., LLC853 A.2d 124,
126 (Del. Ch. 2004).

19n re El Paso Pipeline Partners, L.P. Derivativetigi, 2014 WL 2768782, at *1 (Del. Ch.
June 12, 2014).

1% |n re Orchard Enterprises, Inc. S’holder Litjg88 A.3d 1, 8 (Del. Ch. 2014) (“When
considering the plaintiffs’ motion, conflicts ineghevidence must be resolved in favor of the
defendants, and all reasonable inferences drawmreinfavor. When considering the defendants’
motion, the opposite is true.”Fasciana v. Elec. Data Sys. Corg29 A.2d 160, 166—67 (Del.
Ch. 2003).
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motion for summary judgment to one of the partiéemthere is no disputed issue
of material fact and that party is entitled to jotEnt as a matter of law®’
IV.ANALYSIS

The Defendants urge me to conclude that the laregabthe JV Agreements
unambiguously provides for Mills Units as buy/sadhsideration, and to hold the
parties to that agreement. The Plaintiffs, corelgraurge me to look to extrinsic
evidence to fill the gaps in these agreements—ngnmeldetermine the parties’
expectations regarding the unavailability of Millsnits due to restructuring,
something left unaddressed by those agreements-teafidd that Simon Group
Units are not only a contractually-compliant suiogéi, but one to which the
Defendants consented.

There are material disputes of facts in the red¢bad, as described below,
prevent me from granting summary judgment to eitberty heré®® Further,

because the scope of these Motions reached beywndnpact of the 2012

197 Fasciana 829 A.2d at 166—67.

198 See, e.g.United Rentals, Inc. v. Ram Holdings, |n837 A.2d 810, 830 (Del. Ch. 2007)
(“When the issue before the Court involves therpritation of a contract, summary judgment is
appropriate only if the contract in question is mb&guous. Therefore, the threshold inquiry
when presented with a contract dispute on a mokonsummary judgment is whether the
contract is ambiguous.”)Eagle Indus., Inc. v. DeVilbiss Health Care, In¢02 A.2d 1228,
1232-33 (Del. 1997) (“[W]hen there is uncertaimythe meaning and application of contract
language, the reviewing court must consider thelenge offered in order to arrive at a proper
interpretation of contractual terms. This task mhayaccomplished by the summary judgment
procedure in certain cases where the moving paréegerd is noprima facierebutted so as to
create issues of material fact. If there are issafematerial fact, the trial court must resolve
those issues as the trier of fact.”).
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Agreement and Indemnity, and the material diffeesnbetween Mills Units and
Simon Group Units—the only areas into which | akalvdiscovery pending these
motions—it is prudent to allow the development ahare complete record upon
which to resolve these important, and heavily disgucontractual issuéS.

A. The Defendants’ Motion for Summary Judgment

The JV Agreements unambiguously provide that thfaudie consideration
when exercising the call is Mills Units meeting te@r criteria. However, these
Agreements do not address the unavailability ofigvidnits due to a change in
control or restructuring transaction. Accordinglycannot conclude from this

{10

unambiguous language whether the parties intertdedall right™ to lapse if and

199 At oral argument on the Defendants’ Motion for gaént on the Pleadings, | invited the

parties to conduct limited discovery into two issuirst, the impact of the 2012 Agreement and
Indemnity on the JV Agreements, if any, and secawitether there are material differences
between Mills Units and Simon Group Units. My meation for doing so was to provide more

context for the Defendants’ allegations that therRiffs were in breach of these JV Agreements,
and for the Plaintiffs’ contention that the 2012r&gment and Indemnity effectively substituted
Simon Group Units for Mills Units in the buy/seliqvisions in the JV Agreements.

The Defendants assert that the scope of the Rifairdiscovery has far exceeded these
limited bounds, and that | should deny the Plasiti¥lotion for Summary Judgment to allow for
a more complete record to be developed. The d&goeonducted by the Plaintiffs has
exceeded this limited discovery, and extends inéoldackground of the JV Agreements at issue.
| do not find it appropriate to deny the Plaintiff$otion on this basis alone, but rather, based on
my determination that a review of extrinsic evidem proper here, and that the record not only
contains material disputes of fact but is also wdeleeloped.

Additionally, the Plaintiffs challenge the Defentsirsubmission of two affidavits and
one declaration in conjunction with their AnsweriBgef. Even assuming that these affidavits
and declaration were submitted improperly, therfilés will now be afforded the opportunity to
engage in further discovery, including depositiohthese affiants, as appropriate.

19 The contention is that the call right, but not essarily the put right, would lapse. This is
because under the Buy/Sell provision, if the dghtrwas exercised, the consideration to be paid
was Mills Units and Simon Group Units pro rata nogmortion to Mills Partnership’s and Simon
Group’s respective interests in the relevant pastrip’s general partnegnlessthe Kan Am
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when Mills Units satisfying the contractual criiebecame unavailable. Instead, |
must resort to extrinsic evidence to determine losvparties intended to proceed
in the circumstances in which they now find themss!* Though not fully
developed, the record here is not devoid of incboat that Kan Am considered
Simon Group Units an appropriate substitute folviilnits, and that it had—prior
to its April 26, 2013 letter disavowing any conseten but Mills Units—
intimated that Simon Group Units, or at least séone of non-cash consideration,
would be contractually compliafi? Consequently, | cannot conclude that the
Defendants intendeahly to accept Mills Units, and, accordingly, that ta right
was meant to lapse when those Units became unbhail& his, among the other
issues discussed below, will require further fakctlevelopment to ascertain the

parties’ intent.

affiliate opted to receive all cash or a combinatad cash and Mills Units and Simon Group
Units. If, however, a Kan Am entity exercisedpt# right under the Original JV Agreements, it
would receive cash unless the Mills Partnership @ingon Group affiliates elected to pay for its
interest entirely in Mills Units and Simon Groupit$nin a proportion that Mills Partnership and
Simon Group agreed upon, or a combination of casham agreed-upon proportion of Mills
Units and Simon Group Units. Thus, the put rightuldonot necessarily lapse upon the
unavailability of Mills Units, since the default msideration was cash, even if the call right
lapsed. See, e.g.Belger Transmittal Aff. Ex. 6 8§ 11.3(d)d. Ex. 7 § 11.6(d); App. to Answer
Ex. 6 § 11.3(d)infra at 8-9.

111 35ee, e.gEagle Indus.702 A.2d at 1233 (“In construing an ambiguoust@miual provision,

a court may consider evidence of prior agreememtiscammunications of the parties as well as
trade usage or course of dealingit); at 1233 n.10 (“This is true notwithstanding thegance

of a routine integration clause . . . .").

12 This includes the representations that Kan Am madés investors and distributors; the
overtures made by von Boetticher indicating thaiaated to exercise his put right in exchange
for Simon Group Units; the execution of the twadet following the execution of the 2012
Agreement and Indemnity contemplating that Simoouprcould be an “Offeror;” and, to a
much lesser extent, the statements that Kan Am nmaiceaudited financial statements.

34



Further, as the JV Agreements do not address thegailability of Mills
Units, the Plaintiffs’ allegation that the Defentiaimave breached their implied
duty of good faith and fair dealing is not precldd®y our case la#** For those
reasons, the Defendants’ Motion for Summary Judgmsestenied.

B. The Plaintiffs’ Motion for Summary Judgment

The Plaintiffs point to record evidence to supgb&ir motion; nonetheless,
| find the record as currently constituted insuéfit to demonstrate as a matter of
law that the Plaintiffs are entitled to specificrfjpemance or damages. “The
court’'s ultimate goal in contract interpretationtasdetermine the parties’ shared

intent."™1*

Accordingly, “[w]hen the language of a contrad plain and
unambiguous, binding effect should be given toeitglent meaning™*° and the
Court should not resort to extrinsic evidence “@mwthe terms of the contract or to

create an ambiguity’*® However, where the contract does not addresm#tter

in dispute, the Court may resort to extrinsic emimke to ascertain the parties’

113 Compare Klig v. Deloitte LLP36 A.3d 785, 797 (Del. Ch. 2011) (“A court wilhgloy the
covenant to analyze unanticipated developments dilltgaps in the contract’'s provisions.”
(internal quotation marks omitted)jith Nemec v. Shradef91 A.2d 1120, 1128 (Del. 2010)
(“Delaware’s implied duty of good faith and fair aleg is not an equitable remedy for
rebalancing economic interests after events thaldcleave been anticipated, but were not, that
later adversely affected one party to a contrgcafid Sanders v. Devind997 WL 599539, at
*6 (Del. Ch. Sept. 24, 1997) (“[T]he law is settldwht where the terms of a contract expressly
address the terms of a dispute, those expressactusi terms—not an implied covenant of good
faith and fair dealing—govern the parties’ relaich

114 Medek v. Medek009 WL 2005365, at *8 (Del. Ch. July 1, 2009).

5 MPT of Hoboken TRS, LLC v. HUMC Holdco, L1XD14 WL 3611674, at *5 (Del. Ch. July
22, 2014) (internal quotation marks omitted).

%11 re Explorer Pipeline C9.781 A.2d 705, 713-14 (Del. Ch. 2001) (internabtgtion marks
omitted).
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intent, such as “the overt statements and actheoparties, the business context,
prior dealings between the parties, and other legsirtcustoms and usage in the
industry.**’

After reviewing the record, | cannot conclude amatter of law that the
parties intended that the units of any operatimneaship convertible into publicly
traded common stock, or that Simon Group Units ifipatly, were intended to
substitute for or actually replaced Mills Unitshat initially, upon the 2007 merger
and subsequent dissolution of Mills Corp., or ugmnrestructuring that took place
in 2012, leading to the parties’ execution of trggrement and Indemnity.

The record requires factual development in sevards, including (1) the
parties’ negotiations surrounding entry into theAlyfeements, thus informing me

whether the Defendants demonstrated a contractaifarence to the type of

partnership units it would receiv® (2) Defendants’ suggestion of a special

117 See, e.g.Senior Hous. Capital, LLC v. SHP Senior Hous. Furdd;, 2013 WL 1955012, at
*41 (Del. Ch. May 13, 2013) (“The LLC Agreement sdent on this matter, and so it is
necessary to look to extrinsic evidence to deteentive parties’ intent.”)Eagle Indus., Inc. v.
DeVilbiss Health Care, Inc702 A.2d 1228, 1232 (Del. 1997) (“Contract tettmsmselves will

be controlling when they establish the parties’ owm meaning so that a reasonable person in
the position of either party would have no expeéotet inconsistent with the contract
language.”).

118 See, e.g.Foxworthy Aff 16 (“Initially during the negotians of the JV Agreements, Kan
Am indicated that it wanted to have the option leceor receive the Buy/Sell Price entirely in
either [Mills Units] or [Simon Group Units]. [Sinm Inc.] was not willing to provide the
Buy/Sell price entirely in [Simon Group Units], aad a compromise the parties agreed that in
the event of a call Kan Am would receive the Bul{/$¥ice in a mix of [Mills Units] and
[Simon Group Units], based on [Mills Partnershiplda[Simon Group’s] relative ownership
interests in the general partner of the joint vextunless Kan Am opted to receive cash.”).
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relationship between Kan Am and Mills Corp., susattMills Units are uniqué&?’
and (3) Defendants’ contention that Mills Units hegltain tax advantages that
may not be realized if the currency is Simon Gronjts!?°

The remaining evidence Plaintiffs offer, includiag exchange between
Braithwaite and Simon in 2002, negotiations regaydithe Denver West
Agreement after Mills Corp.’s dissolution, the 204greement and Indemnity, and
the Orange City Mills Agreement, is insufficientr fme to grant the Plaintiffs

summary judgment for the reasons discussed below.

1. Braithwaite-Simon Exchange

The Plaintiffs point to an exchange between Bvedtte and Simon in 2002
relating to the buy/sell provisions in the Ontafidills JV Agreement—an
Agreement not at issue here. Though at that t8Bmapn, a Simon, Inc. executive,
communicated his understanding that, upon eithdls I@iorp. or Simon, Inc.’s exit
from the joint venture relationship, the buy/setinsideration for Kan Am’s
interest would be either operating partnershipsuaftwhichever entity remained
or cashi?! Braithwaite did not respond to either confirm dgspdite this position.

Nonetheless, the Plaintiffs argue that this silereflects a confirmation, and that

119 See, e.g.Pefs.’ Opening Br. in Supp. of Mot. for Summ. J.2#-25: Defs’ Reply Br. in
Supp. of Mot. for Summ. J. at 14-15.

120 5ee, e.gDefs.” Opening Br. in Supp. of Mot. for Summ. J-3%; Defs’ Reply Br. in Supp.
of Mot. for Summ. J. at 13-14.

121 Simon Aff. Ex. B;see als®Bimon Aff. | 16.
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this exchange demonstrates a mutual understandivag, ‘following the buyout
transaction, the non-cash currency would be thésuwfi whichever of the two
operating partnerships remained as Kan Am’s parimehe joint venture,” not
only under the Ontario Mills LP Agreement, but alswler the JV Agreements.
Kan Am’s silence in response to Simon’s communicategarding the impending
exit of either Mills Corp. or Simon, Inc.—and thmpact of that exit on the
buy/sell consideration of an agreement not at igsere—does not compel the
conclusion as a matter of law that Kan Am was cotisg to the substitution, in
any JV Agreement and at any time, of Simon GroupgdJnor does it resolve the
guestion of the intent of the parties upon entetitegJV Agreements.

2. Denver West Agreement and Negotiations

The Plaintiffs contend further that, upon Simong¢.| return into the
parties’ joint venture relationship, and followiMjlls Corp.’s dissolution in 2007,
Kan Am’s “explicit position” was “that [Simon Groupnits] were the required
currency under the Buy/Sell Provision$¥ Nevertheless, in negotiating the
Denver West Agreement, Simon, Inc. itself did ndbg@ the position that Simon

Group Units were the automatic, or even appropriststitute for Mills Units;

122 p|s’ Reply Br. in Supp. of Mot. for Summ. J. 412, 11 n.17. The Plaintiffs further argue
that because Braithwaite did not address this otiote until his late-filed affidavit, “[t|he only
conclusion that can be drawn is that Kan Am in faaderstood and agreed with Simon that the
appropriate currency would be either [Simon Grourit¢) or [Mills Units], depending on which
entity was Kan Am’s partner.id. at 12.

23d. at 3.
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instead, Simon, Inc. and Farallon tried to leverdgeunavailability of Mills Units
to force Kan Am to accept cash as the only buy/sefisideration under that
Agreement?*

Furthermore, the execution of a Unifying Side Letteconnection with the
Denver West project does not demonstrate that KancAnsidered Simon Group
Units the automatic replacement for Mills Units Idebing Mills Corp.’s
dissolution. The first draft of this Letter propgosby Kan Am reflected its desire
“to negotiate in good faith a new valuation for fMills Units] that shall entail a
conversion into the common stock of the [Simon,]Iner an affiliated corporate
entity approved by Kan Ant*® After this language was rejected by Simon, Inc.
and Farallon, Kan Am sent a draft that reflectsdiitderstanding that there existed
a “disagreement as to the form of the non-cashiderstion under [the buy/sell
provision] of the Denver West Agreemeas well as the Limited Partnership
Agreementsi.e., whether the units are to be units of [Simon Gtanptead of
units of [Mills Partnership] as a result of the aisition of [Mills Corp.]"**® While
absent from the executed version of this Lettas kanguage prevents me from

concluding, at the summary judgment stage and basean incomplete record,

124 |n fact, Simon, Inc. used the unavailability ofllliUnits as leverage on at least one other
occasion, in connection with the refinancing of @Gmpevine Mills LP.SeeHammond Aff. |1
32-33;id. Ex. E at KANAM_00015631-32, 34-35.

125 Hammond Aff. Ex. B. at KANAM_00021887 § 1(Gee also id] 26.

1261d. Ex. C at KANAM_00017559 (emphasis addesbe also idf 27.
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that Kan Am believed that Simon Group Units were #utomatic successor to
Mills Units; that it believed a negotiation of itghts unnecessary; or that it was
waiving its right to negotiate an appropriate nasc buy/sell consideration at a
future time. Rather than indicating an automatibssitution of Simon Group
Units for Mills Units, the executed Unifying Sideetter suggests that further
negotiations to determine the appropriate buyfseiisions to replace Mills Units
were contemplatetf’

Far from demonstrating that Kan Am “confirmed feliag the 2007 Mills
merger that [Simon Group Units] were the requiresh-nash currency and the
currency that Kan Am wanted to receive in exchafweits interests?® the
Denver West negotiations demonstrate that, follgvtire 2007 merger, the parties
understood that Mills Units satisfying the criteafthe buy/sell provisions were
unavailable; that the parties disagreed as to pipeopriate substitute; and that at
least Kan Am contemplated some form of negotiategarding an appropriate
substitute. While it is true that Simon Group Wnwere “the only non-cash
currency that could have been considered at threg,'tias Farallon was a private

company, the parties specifically deferred a detation that Simon Group Units

127 The executed Unifying Side Letter provides thift the parties agree, or it idater
determined that non-cash consideration may be paid underptngnent provisions of [the
buy/sell provision] of the [Colorado Agreement]eth[the buy/sell provision] of the [Denver
West Agreement] shall also be modified to reflaathspayment provisions.” Quinn Transmittal
Aff. Ex. 2 at 9 (emphasis added).

128 p|s ' Reply Br. in Supp. of Mot. for Summ. J. at 7
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should be substituted for Mills Units. Based upo® evidence currently of record,
neither party, during the Denver West negotiatewvidenced a sufficiently clear
belief that Simon Group Units were contractuallyigglent to Mills Units under
the JV Agreements at issue here, to allow me w, fas a matter of law, that the
Plaintiffs are entitled to a judgment.

3. 2012 Agreement and Indemnity

| find that the 2012 Agreement and Indemnity doe$ mnambiguously
substitute Simon Group Units for Mills Units as IBell consideration in the JV
Agreements?® That Agreement provides that the Kan Am entities

agree that any of [the Simon Group]-affiliated ges which are the
transferees upon the Closing of the Transactwihbe admitted as
partners and/or membersas the case may be, of the applicable
entities which own any of the [Simon Group]/Kan APnoperties,
without any further act or agreement requiréd

From this language, the Plaintiffs argue that tlefeddants consented to Simon

Group as “the agreed-upon successor to [Mills Rastmp] in each of the JV

129 From 2007 to 2012, Farallon was involved in toig{ venture relationship with Simon, Inc.
and Kan Am. Though Simon Group Units convertili® ipublicly traded Simon, Inc. common
stock were available during this period, Farallomsva private entity for which this feature was
unavailable. Thus, from 2007 to 2012, it is naacl how the buy/sell provision would have
operated, and what consideration would have beproppate. To the extent that the Plaintiffs
argue that the 2012 Agreement and Indemnity not sabstituted Simon Group Units for Mills
Units, but was also responsible for reinvigorating structure of the call rights that existed prior
to Farallon’s involvement in the joint venture teaship, | find such an argument unavailing.
This does not mean that the buy/sell rights ceasegkist in 2007, only that a more detailed
record is necessary to determine the appropriag¢eatipn of the buy/sell provisions now that
Mills Units are unavailable.

130 Quinn Transmittal Aff. Ex. 21 § 1(b) (emphasis edy
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Limited Partnershipst®* As noted by the Plaintiffs, all JV Agreements ide
that they are “binding upon and shall inure to lbeaefit of the parties hereto and
their respective . . . successors, and permittegjes” which, the Plaintiffs aver,
following the 2012 Agreement and Indemnity, inclsd®mon Group® As a
corollary, the Plaintiffs argue, Simon Group inutesall Mills Partnership rights,
including the right to buy out Defendants in itsrounits, Simon Group Units.

| do not find the Plaintiffs’ interpretation of th2012 Agreement and
Indemnity to be the only reasonable interpretatibthe document. | note that this
Agreement does not explicitly reference the buy/pebvisions within the JV
Agreements, and that its purpose was to providenmification to the Kan Am
entities in exchange for their consent to the 242ructuring. To the extent |
may resort to extrinsic evidence to determine thetigs’ intent in the 2012
Agreement and Indemnity, the record before messfircient to demonstrate that
the parties intended that Agreement to have amecetin the buy/sell provisions of
the JV Agreements.

The Plaintiffs, notably, have not introduced inttiet record any
contemporaneous evidence indicating that eithetypeontemplated that this

Agreement would have any impact on the buy/selvigions, much less work a

131 p|s.’ Reply Br. in Supp. of Mot. for Summ. J at 22
132 See, e.g.Quinn Transmittal Aff. Ex. 5 § 14.10; Pls.’ Refy. in Supp. of Mot. for Summ. J
at 22.
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substitute of Simon Group Units for Mills Unit§. Instead, the Plaintiffs rely on
their contention that they have introduced intoréeord
uncontradicted evidence that at all relevant timésm when the
Buy/Sell Provisions were first negotiated in the9® through the
execution of the Agreement and Indemnity in 2012-AKAm
understood and agreed that the Buy/Sell Price wbelgayable in
operating partnership units of whichever of [MilFartnership] or

[Simon Group] was Kan Am’s partner at the time oBay/Sell
transactiont®

and urge me, in light of that background, to fthdt Kan Am consented in the
Agreement and Indemnity to Simon Group and Simoou@Units replacing Mills
Partnership and Mills Units in the JV Agreements.have already found this
background less clear than do the Plaintiffs. @rg1g the competing inferences
derived from the limited extrinsic evidence | hdafore me, | cannot conclude as
a matter of law that the intent or effect of thd2@®greement and Indemnity was
to substitute Simon Group Units for Mills Units the JV Agreements at issue
here.

4. Orange City Agreement

Lastly, the Plaintiffs contend that the language tke Orange City

Agreement “reflects the understanding that, if [MiPartnership] was no longer

133 3See, e.g.Quinn Transmittal Aff. Ex. 2 at 11 (admitting, thdut waiving their objections, that
they never “stated to anyone on the Kan Am Entite=half, orally or in writing, that an
intended purpose or effect of the Agreement anérimdty was to modify the stated currency in
the Buy/Sell provisions of the JV Agreements angdemmit the substitution of [Simon Group
Units] for [Mills Units]”).

134p|s.” Answering Br. in Opp’n to Defs.’” Mot. for . J. at 20-21.
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Kan Am’s partner in that joint venture, Kan Am wduleceive operating
partnership units of [Mills Partnership’s] successd® Section 11.2(a) of that
Agreement provides that Mills Partnership, “for pases of . . . [the buy/sell
provisions,] shall be deemed to include [Orangg Bitls Mezzanine 1l GP, LLC]
and any other Mills Partners® with the term “Mills Partners” being defined as
“[c]ollectively, [Mills Partnership] and [Orange §@iMills Mezzanine Il GP, LLC]
and their respective Affiliates, successors and&signs who or which become
Partnersn accordance with this Agreemeéiit’ Thus, the Plaintiffs argue that:

By defining the term “[Mills Partnership]” as use&d the Buy/Sell

Provisions to include [Mills Partnership’s] sucaassand assigns, the

Orange City Mills Agreement contemplates that [MiRartnership’s]

successors would be able to exercise the call agidt deliver the

Buy/Sell Price inits operating partnership units. The fact that these

provisions were included in the only JV Agreemeréacaited after

Simon sold its interests in 2002 is further evidetitat the parties did

not intend, and the JV Agreements do not providé tihe acquisition

of [Mills Corp.] would eliminate the call right®

The Orange City Agreement may be evidence of theigsa intent in
entering the JV Agreements, but in light of the guhies in the record, at this

stage | cannot find that it demonstrates, as aemaftlaw, that the parties’ intent in

%5d. at 24.

136 Quinn Transmittal Aff. Ex. 16 § 11.2(a).

137|d. § 1.38 (emphasis addedge also idat § 1.2 (defining Affiliate, “[w]ith respect tany
Person, a Person who, directly or indirectly, colstris under common control with, or is
controlled by, that Person,” with control meaninbe' possession, directly or indirectly, of the
power to direct or cause the direction of the managnt and policies of such Person.”).

138 p|s.’ Answering Br. in Opp’n to Defs.” Mot. for $um. J.at 24 (emphasis added).
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the JV Agreements was that successor’s units wengractually equivalent to

Mills Units.

For these reasons, | cannot conclude as a matt&awothat the parties
intended to substitute or did in fact replace Miisits with Simon Group Units in
the buy/sell provisions of the JV Agreements, eitingially, at the time of the
2007 merger, when Simon, Inc. bought out Faralto2012, or when the parties
executed the 2012 Agreement and Indemnity. Addkilig, the Plaintiffs argue
that the Defendants waived any right they may Heacdkto insist on Mills Units as
the sole buy/sell consideration. | cannot find,tlea limited record here, that the
Defendants have waived their rights to insist onlldMiUnits as the sole
consideration in the event of a call by entering @range City Mills Agreement,
or otherwisé® For the foregoing reasons, the Plaintiffs’ Motifuox Summary
Judgment is denied.

C.Remaining Issues

Having determined that | cannot, at this junctammclude as a matter of law

that the parties intended to provide and accept Bhills Units, | find it premature

139 See, e.g.Dervaes v. H.W. Booker Constr. C&980 WL 333053, at *8 (Del. Super. 1980)
(“Where the evidence concerning waiver, or an eldroe requisite thereof is disputed, or where
more than one reasonable inference may be drawmtfie evidence, the issue is generally held
to be a factual question inappropriate for sumnaaijydication.”); AeroGlobal Capital Mgmt.,
LLC v. Cirrus Indus., In¢.871 A.2d 428, 445 (Del. 2005) (“intention to waimust appear clear
from the record evidence before summary judgmegtasted on this issue”).

45



to address whether the Plaintiffs were in breacthefJV Agreements. Similarly,
consideration of the timeliness of the call noficevided under the Concord Mills
Agreement is premature, and should await my dagigost-trial, of whether the
Defendants contracted for Simon Group Units agma fof buy/sell consideration.
In light of the complexity of the significant faeu development still
required, | find it appropriate and desirable toalep the facts more thoroughly at
trial **°
V.CONCLUSION

For the foregoing reasons, | deny the parties’ s&idotions. An

appropriate Order accompanies this Memorandum Oini

1405ee e.g., Alexander Industries, Inc. v. Hill1 A.2d 917, 918-19 (Del. 196%bersole v.
Lowengrub,180 A.2d 467, 468—69 (Del. 1962fentor Graphics Corp. v. Quickturn Design
Sys., InG.1998 WL 731660 at *3 (Del. Ch. Oct. 9, 1998ynt'l Ins. Co. v. Rutledge & Gar50
A.2d 1219, 1227-28 (Del. Ch. 2000 re Orchard Enterprises, Inc. Stockholder Liti§8 A.3d
1, 16 (Del. Ch. 2014).
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