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Dear Counsel:

This matter came before me today on the Plaintifguest for preliminary

injunctive relief, seeking to enjoin the closingadtender offer pending disclosure

of certain financial information to the Plaintiffnd to a purported class of

stockholders of Millennial Media, Inc. After argent, and in light of the briefing,

| denied the requested injunction. The Plaintifmediately made this oral Motion

for an Emergency Certification of Interlocutory Agg (the “Emergency Motion”).



The Defendants noted their opposition to the motiéor the reasons that follow,
pursuant to Supreme Court Rule 42, certificatiotieisied.

The action filed by Plaintiff An Nguyen challengas all-cash tender offer
(the “Tender Offer”) by Mars Acquisition Sub, In€Merger Sub”)—a wholly
owned subsidiary of AOL Inc. (“AOL”")—to purchasé af the outstanding stock of
Millennial Media, Inc. (“Millennial” or the “Compayt), upon the completion of
which Merger Sub will merge with and into the Comypawith the Company
continuing as the surviving corporation and as allylowned subsidiary of AOL.
On September 18, 2015, Millennial filed a Schedu#D-9 (the “Proxy” or
“Recommendation Statement”) in connection withTeeder Offer, which is due to
close on October 16, 2015.

Plaintiff's Amended Complaint, filed September 2015, alleges that (1) the
merger consideration and the sales process werdafuentally unfair to
Millennial’s stockholders; (2) the merger agreemegmuded unreasonable deal
protection provisions; and (3) the Proxy was matirincomplete and misleading,
in that it fails to adequately disclose materiérmation related to the Tender Offer,
including the process leading up to the consummatibthe Tender Offer; the
financial analyses conducted by the Board’s finanadvisor, LUMA Securities
LLC (“LUMA”), in support of its fairness opinion;ral the Company’s financial

projections.



The number of disclosure violations alleged is axtdinary: the Amended
Complaint identifies several specific areas whaeeRroxy is allegedly materially
incomplete and misleading, listing what Plaintifélieves to be the missing
disclosures. A full recitation of those missingaosures follows.

In the “Background to the Merger” section, the Rl alleges that the Proxy
fails to disclose: (a) “[w]hether the implied péiase value ranges LUMA calculated
In connection with the various financial analysegerformed to determine the
fairness of AOL’s $2.10 per share offer were thaeesas the implied per share value
ranges it calculated in connection with AOL’s $1p&s share offer, and if not, the
value ranges LUMA calculated in connection with A©%2.10 per share offesde
Recommendation Statement at 18)”; (b) “[w]hy thatggic committee determined
that AOL'’s initial proposal of $2.00 per share wagst in the best interest of the
Company’s stockholders,” which Plaintiff alleges‘material given that the Board
ultimately agreed to accept the significantly lowerger Consideration of $1.75
per sharegeeRecommendation Statement at 15)”; (c) “[a]n expl@maconcerning
why Company A and Company C were informed that‘@a@mpany’s strategic
process was nearing conclusion’ sometime betweea dwiand June 15, when the
Company had not even received an offer it deemédrable from AOL at that
point in time (Recommendation Statement at 15));“(d] fair summary of the

‘possibility of interest from any other parties’ ascussed by the strategic



committee on June 8, 2015 (Recommendation Statesnd®),” which the Plaintiff
alleges is “material to stockholders to determirteether the Board’s decision to
ultimately finalize a deal with AOL for significagt less consideration than it
initially offered was reasonable and in their bettrests”; (e) “[a] fair summary of
the discussion led by Company management on A@fusbncerning ‘the reasons
stated by AOL for the reduction in the per shanepase price,” which the Plaintiff
alleges is “material for stockholders to determwieether AOL’s purported reasons
for lowering its offer by $0.40 per share were atifusupported by AOL’s due
diligence results and the Company's recent findnciperformance
(Recommendation Statement at 21)”; and (f) “[t]dentity of the seven other
Company employees with whom AOL entered into Olffetiters (Recommendation
Statement at 19),” which the Plaintiff alleges mdterial for stockholders to
determine whether the sale and negotiation prosessimproperly influenced by
conflicts of interest.”

Additionally, the Plaintiff alleges that the Prox$fails to provide any
information concerning the number of outstandingreh beneficially owned by
Millennial’'s directors and executive officers astbé date the Merger Agreement
was signed, and the aggregate cash consideraggmit receive for such shares,”
arguing that “[s]juch information is material for IMnnial's stockholders to

determine whether the sale and negotiation prosessimproperly influenced by

4



the Board’'s desire to quickly cash out their othsewilliquid shares in the
Company.”

With respect to LUMA'SSelected Companies Analydsund in the Proxy at
pages 29-31, the Plaintiff alleges that the Praxg to disclose: (a) “[tlhe specific
criteria utilized to select the 14 companies thatewused for the analysis,” which
the Plaintiff alleges is “material given the sigoaint differences in the multiples that
were calculated for each of the three categoriesoofipaniesi(e. Advertising
Technology — Managed Media, Advertising Technol®&igtform, and Digital
Media/Interactive Marketing)”; (b) “[tlhe LTM Revere and CY 2015 Revenue
multiples observed for each of the companies etlifor the analysis,” which the
Plaintiff alleges is “material for stockholders determine whether the multiple
ranges selected by LUMA were reasonable and appatefirand (c) “[t]he basis for
LUMA'’s decision to utilize the lowest multiple raeg associated with the
‘Advertising Technology-Managed Media’ companiebgi much higher multiples
were observed for the two other categories of comasa including the Digital
Media/Interactive Marketing group, of which AOL wawcluded,” arguing that
“[s]Juch information is material given that LUMA’sedision to utilize the lowest
range of trading multiples resulted in much lowaplied per share value ranges.”

With respect to LUMA’SSelected Transactions Analydisund in the Proxy

at pages 31-32, the Plaintiff alleges that the yPfaiks to disclose: (a) “[t]he specific



criteria utilized to select the 6 transactions thate used for the analysis,” which
the Plaintiff alleges is “material given the sigoaint differences in the multiples that
were calculated for each of the transactions”; énd‘[tlhe enterprise value to
current year revenue multiple calculated for edcthe transactions utilized in this
analysis, and the mean and median of the multgibsgrved,” which the Plaintiff
alleges are “material to stockholders because sificimation provides a necessary
guidance point for stockholders to determine thetrappropriate multiple to utilize
for purposes of calculating an implied per shataezaange.”

With respect to LUMA'dllustrative Discounted Cash Flow Analysésund
in the Proxy at pages 32-33, the Plaintiff allethps the Proxy fails to disclose: (a)
“the illustrative terminal values calculated forrpases of the analysis”; (b) “the
basis for LUMA'’s decision to use an end-of-yearcdimting methodology, rather
than the nearly universally used mid-period dis¢mgn convention”; (c) “the
present value of Millennial’s net operating losagdorwards, which was a benefit
that was excluded from the analysis”; and (d) “difi@ation of the assumptions
underlying LUMA’s weighted average cost of captalculation.”

With respect to LUMA’sPremiums Paid Analysisound in the Proxy at page
33, the Plaintiff alleges that the Proxy fails teatbse: (a) “[t]he specific acquisitions
that were utilized for purposes of the analysisliich the Plaintiff alleges is

“material to stockholders because without suchrmédion they cannot determine



whether the acquisitions selected were actually payable and appropriate for
purposes of the analysis”; and (b) “[t]he low, higlean and median premiums paid
for the entire group of acquisitions that were exed,” which the Plaintiff alleges
Is “material to stockholders because such inforomais necessary for them to
determine whether the ranges LUMA selected wereogpiate.”

The Plaintiff alleges further that the Proxy “faits disclose the amount of
LUMA'’s $3.6 million fee that is contingent upon tlkempletion of the Proposed
Transaction, which is material for stockholdersd&termine whether LUMA'’s
fairness opinion was improperly influenced by ikside to ensure that the Proposed
Transaction is consummated.”

With respect to Millennial’s financial projectiorfeund in the Proxy at pages
34-35, the Plaintiff alleges that the Proxy “fale disclose the following
information,” which the Plaintiff argues “are parilarly material given that two of
the cases of projections resulted in a DCF illustegprice per share of $0.00”: (a)
“[wlhy AOL was not provided with the ‘High Scenariorecast (Recommendation
Statement at 34),” which the Plaintiff alleges mdterial given that the High
Scenario forecast presented the most favorablerrpiaif the Company’s future
financial performance and therefore supported hdrigaluation for the Company”;
(b) “[w]hy the Mid Scenario Adjusted EBITDA figurgsrovided to AOL were

different from the figures in the Millennial Projeans (Recommendation Statement



at 35)"; (c) “[t}he standalone unlevered, after-teee cash flows that the Company
was forecasted to generate from 2015-2019 for eatire three forecasts that were
prepared (i.e., High Scenario, Mid Scenario, ang Baenario),” which the Plaintiff
argues are material “because they are being aslkeathange their ownership stake
in the Company and forego the Company’s future d¢ksts in exchange for all-
cash consideration today”; (d) “[s]tock-based congagion projections”; (e) “[n]et
operating loss balances and utilization”; and [@jrhortization expense.”

With respect to the Cash and Debt Overview of thikeNhial Projections,
found in the Proxy at pages 35-37, the Plaintiiégds that the Proxy “fails to
disclose why the Mid Scenario and Low Scenario@&h figures provided to AOL
were different from the figures in the Millenniafdfections (Recommendation
Statement at 36).”

Finally, the Plaintiff alleges that, with respeatthe table of reconciliation of
Adjusted EBITDA to GAAP operating income, foundtire Proxy at page 36, the
Proxy “fails to provide any detail concerning hdve reconciling adjustments were
made, which is material given that two of the cadfgwojections resulted in a DCF
illustrative price per share of $0.00.”

By the time this preliminary injunction request wagmitted, these alleged
disclosure allegations were abandoned, and arefdrerwaived, with a single

exception, advanced in the alternative. The Hfainbtes that management



provided inputs that LUMA, the financial advisosad to derive unlevered, after-
tax free cash flows and a discounted cash flow (D@Huation, and that the
Company disclosed that fact in the Proxy, but tiat all projections and inputs
themselves were provided in the Proxy. The Plaiotintends that the disclosures
are misleading, because they imply that managemsszit (rather than LUMA)
produced the projected unlevered, after-tax fresh dl@aws, or alternatively, that all
management projections and inputs relied on by LUMAst be disclosed as a
matter of law.
DISCUSSION

The Tender Offer is to close on October 16. Givenpress of time, | issued
a bench ruling directly following oral argument. itiVrespect to the argument that
the 14D-9 was materially misleadihd, found that a fair reading of the Proxy
disclosed accurately that management did not pedipaecasts of unlevered, after-
tax free cash flows, but did provide revenue priges and other inputs from which
LUMA derived unlevered, after-tax free cash flomsl@a DCF valuation. Therefore,
| found it unlikely that the Plaintiff could prevan the merits on this ground.

With respect to the argument that all inputs predidy management on

which the financial advisor relied in its DCF valoa must, as a matter of law, be

! The Plaintiff argued that an implication that mgeaent had projected unlevered, after-tax free
cash flows could give stockholders an unwarrantedidence in those projections, citibgas v.
Purches 2012 WL 4503174 (Del. Ch. Oct. 1, 2012).
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disclosed to stockholders, | found suchea serule inconsistent with our case law.
Further, | found that the Plaintiff had failed terdonstrate under the facts here that
the Proxy was materially incomplete or misleadinlyly understanding of the
Plaintiff’'s request for certification of an intedotory appeal is that it is based solely
on the contention thatger serule exists, or should exist, that all managenmgnits
relied on by the advisor in crafting a DCF mustiszlosed.

Supreme Court Rule 42 controls interlocutory apgpe&arlier this year, the
rule was amended to emphasize the exceptionalenatua grant of interlocutory
review. The ground stated orally in the Emergelintion is consistent with an
application under Rule 41 (b) (ii) or (iii)), madelevant here under Rule 42(b)(i),
that my bench decision represents a conflict indéeisional law or involves an
unsettled question of law. Under Rule 42(b), | trdetermine whether my bench
decision determined a substantial issue, estabkliaHegal right, and meets one of
the grounds stated above.

| find that the bench decision determined a sulbisilaiasue and established a
legal right. The Defendants are, as a resultatfdiecision, free to proceed with the
Tender Offer without disclosing information thaetRlaintiff contends is required
by law. Without review, the Plaintiff will be foed to decide whether to tender
without the information it seeks, although he wdtain the right—assuming what

he describes as inadequate disclosures prove ® lteen materially misleading,
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causing him to improvidently tender—to seek damageder a quasi-appraisal

metric. However, | do not find our case law toureleveloped or conflicted, and

therefore | cannot certify interlocutory appealerel the Company did not prepare
projected unlevered, after-tax free cash flows, andordingly, did not provide such

projections to its financial advisor. It did prdei projections of earnings, non-cash
stock based compensation, and change in net wodapial. While these precise

inputs were not disclosed in the proxy, the Compditydisclose projected net

revenues, gross profits, and adjusted EBITDA.

The investment advisor, as disclosed in the Proogk the management
forecasts, adjusted them for amortization of intllegassets which it obtained from
the Company’s form 10-K, made a decision to netegireciation and amortization
against capital expenditure, and thereby derivéemaned, after-tax free cash flows,
using a formula explicitly set forth in the Prox@Qur case law provides that, where
the bankers derive unlevered, after-tax free cdmWwsf rather than relying on
management projections, the inputs on which théy ae= notper sesubject to
disclosure. As this Court has previously noteddisclosure that does not include
all financial data needed to make an independdestméeation of fair value is not

per semisleading or omitting a material fact. The fdwt the financial advisors
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may have considered certain non-disclosed infoonatoes not alter this analysfs.”
Therefore, the Plaintiff's reliance on grounds thia# case law is conflicted or
undeveloped is misplaced. | do not understandPthiatiff to contend for purposes
of interlocutory appeal that, even in the absericeper sedisclosure rule, he has
demonstrated that the information he seeks is mhterder the specific facts of this
case, but even if he does, my determination to ahetrary is based on my
interpretation of the facts submitted in connectioth the Pl request, and does not
turn on conflicted or unsettled case aw.
For the foregoing reasons, the Plaintiff's Emergedotion for Certification

of Interlocutory Appeal is denied. An appropriatder is attached.

Sincerely,
/s Sam Glasscock Il

Sam Glasscock Il

2 In re Checkfree Corp. S’holders Litjg2007 WL 3262188, at *2 (Del. Ch., Oct. 18, 2007)
(internal citations omitted).

3 1d. (noting that a stockholder seeking disclosurestramplain why “receiving information in
addition to the basic financial data already disetty is material to his decision) (internal quaiati
omitted).
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

AN NGUYEN, Individually and On
Behalf of All Other Similarly Situated,

Plaintiff, : C.A. No. 11511-VCG
V.

MICHAEL G. BARRETT, THOMAS
R. EVANS, ROBERT P. GOODMAN,
PATRICK KERINS, ROSS B.
LEVINSOHN, WENDA HARRIS
MILLARD, JAMES A. THOLEN, AOL
INC., and MARS ACQUISITION SUB,
INC.

Defendants.

ORDER DENYING LEAVE TO APPEAL
FROM INTERLOCUTORY ORDER

AND NOW, TO WIT, this___ 8th day of October, 201Be Plaintiff having made
application under Rule 42 of the Supreme Courtfoorder certifying an appeal from the
interlocutory order of this Court, dated Octobe815; and the Court having found that such
order decides a substantial issue of material itapoe but that the criteria of Supreme Court
42(b)(iii) do not apply,

IT IS ORDERED that certification to the Supremeu@mf the State of Delaware for

disposition in accordance with Rule 42 of that GoisrDENIED.

[s/ Sam Glasscock Il
Vice Chancellor
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