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This opinion resolves (cross-motions for summary judgment brought in
acomplicated indemni fication case. In a previous opirios,' the court
resolved a panoply of difficult issues, some of which the parties now seek to
revisit.

In this opinion, the court concludes that plaintiff Robert M.. Cochran is
entitled to summary judgment as to certain claims against him that he
successfully defended Defendant Stifel Financia Corsoration agreed to
indemnify Cochran to the “full extent” permitted by Delaware law if he was
sued by “reason of the fact” that he served as a director, officer, and
employee of Stifel Financia’s wholly.-owned subsidiary, Stifel Nicolaus &
Company, Inc. Because § [Jel. C. § 145(c) would require Stifel Financial to
indemnify one of its own directors and officers if he was successful in
identical circumstances to Oochran’s, | conclude that ~tifel Financid is
permitied by 8 Del. C, § 145(1) to indemnify Cochran inder Delaware law
and thus required to indemnify him as a matter of contract.”

But | grant summary judgment for Stifel Financial as to others of

Cochran’s claims. These claims seek to have Stifel Fiaancial indemnify

' Cochran v. Stifel Financial Corp., Del. Ch., C.A. No. 17350, mem. op , Strine, V.C. (Mar. &,
2000) |hereinafter Cochran ).

“In large [neasure, [ already decided the issue that determines this asoect of the motion in
Cochran |y mem. op. at 38-46, and rely upon that opinion’s reasoning in support of my
conclusion.



Cochran for a judgment and other costs he suffered in litigation with Stifel
Nicolaus based on his breach of his employment contrzct and a related
promissory note. As to these claims, this court concludes that Cochran’s
contractual claims against Stifel Nicolaus were not brought “by reason of’
his service in indenxnfication-eligible positions at Stifel Nicolaus “at the
request of’ Stifel Financial. “By reason of’ clams, are essentialy clams
that challenge conduct by the party seeking indemnity n his official
corporate capacities. By contrast, St-ifel Nicolaus's claims alleged that
Cochran breached his personal contractual obligations to Stifel Nicolaus.
Holding that Stifel Financial must indemnify Cochran for the costs he
incurred in living up to his end of his employment agreements with Stifel
Nicolaus would rewrite those agreements and render 1 any of Cochran’s
purported duties thereunder illusory. Rational contracting parties could not
have believed that Sti fel Financial would “‘request” Cochran’s service at its
wholly-owned Stifel Nicolaus subsidiary and yet agree to pick up any
liability Cochran incurred 25 a result of his breach of his employment
contracts.
I. Factual- Background
MPaintiff Robert M. Cochran was a director, officer, and employee of

Stifel, Nicolaus & Co., Inc. (“Stifel Nicolaus’), who concluded his career



with Stifel Nicolaus as Executive Vice President in Stifel Nicolaus's
Oklahoma City Municipal Bond Underwriting Department (the “Municipal
Bond Department”).

Stifel Nicolaus is a wholly-owned subsidiary of defendant Stifel
Financial Corporation (“Sti fel Financia™). In hisame:rr ded complaint,
Cochran seeks indemmnification from Stifel Financial pursuant to 8 Del. C.

§ 145(a) and (c) and Stifel Financia’s indemnification bylaw (the
“Indemnification Bylaw”). ‘ The Indemnification Bylaw states:

TheCorporation [Stifel Financial/ shallindemnify totheFUl | extent

authorized by /aw any person made or threatened to be made a party

to any action, suit or proceeding, whether crimina, civil,
administrative or investigative, by reason of the fact that he . . . isor
was a director, officer or employee of the Corporation or any
predecessor oft he Corporation or serves or served any other
enterprise as a direcior, officer or employee at tie request of the

Corporation or any predecessor of the Corporation.’

Therefore, in all respects relevant to this motion, the Indemnification Bylaw
covers the sarne actions that would be covered by subs:ctions (a), (b), and
(c) of §145 of Title &; that is, actions brought against Cochran “by reason of
the fact” that he servea Stitel Nicolaus at the request o Stifel Financial.

Cochran left the employ of Stifel Nicolaus involuntarily in August of

1994. Since that time, Cochran has been named as a dzfendant in a criminal

> Stifel Financial’s Amended And Restated By-Laws § 6.4 (Compl. Ex. A) (emphasis added)
[herenafter Indemnification Bylaw].



proceeding brought by the United States Attorney’s ofiice in Oklahoma (the
“Criminal Proceeding”), a defendant in a civil enforcerent suit brought by
the Securities and Exchange Commission (the “SEC Case™), and a defendant
in an arbitration action brought against him by Stifel Nicolaus (the
“Arbitration”).

Because this motion turns on the substance and current status of the
Criminal Proceeding and the Arbitration,” | turn to a besic description of
each of them.

A. The Criminal Proceeding

The Crimina Proceeding involved numerous coants of crimina fraud
asserted against Cochran by the United States govemrr ent. The alleged
fraud involved certain third-party contracts that Cochran caused Stifel
Nicolaus to enter into in connection with bond issues in which Stifel
Nicolaus represented the issuer. These third-party corvracts allegedly were

not disclosed to the issuers.

" The SEC Case involves allegations that Cochran violated various provisions of the federal
securities laws while acting in his official capacities at Stifel Nicolaus Cochran has already paid
a $100,000 c¢ivil penalty and agreed to a belts-and-suspenders permanent injunction prohibiting
him from committing violat ons of the federal sccurities laws in the future. Several of the SEC’s
claims agamst him remain to be tried. Earlier m the case, Cochran sought indemnification of a
portion of the costs of the SEC’s investigation of him, on the theory that the SEC’s investigation
was related to the Criminal Proceeding. At this stage, Cochran does rot contend that this claim
can be resolved by a summary judgment motion.



Cochran was convicted on numerous counts of fraud at tria. But his
conviction was overturned on appeal by the United Sta.es Court of Appeals
for the Tenth Circuit® and the dismissal of the charges against him has now
become final.

Cochram now seeks summary judgment against Stirel Financia
requiring it to indemni fy him for costs and expenses in the Criminal
Proceeding. He bases his current motion solely on the: Indemnification
Bylaw and not on the srovisions of the version of § 145(¢) that applies to
this case. The prior version of § 145(c) that applies to this action requires a
corporation to indemnify its agent if the agent is successful on the merits or
otherwise of an action falling under § 145(a) or (b).°

Because Cochran admits that he cannot, on the current record,

demongtrate that he acted as Stifel Financial’s agent, C'ochran’s current

S United States v. Cochran, 109 F.3d 660 (10" Cir. 1997).

¢ Because of the iming of the conduct at issue, Cochran can relyv upo 1 the version of 8 Del. C.
{il A5(¢) that existed before July 1, 1997 to support his claim. See Cocliran I, mem. op. at 39 &
1.60, scctiorn 45(cihers ated:

To the extent that a director, officer, employee or agent of a cor soration has been
successiul on the merits or otherwise in defense of any action, suit or proceeding referred
to in subsections (a) and () of this section, or in defense of any claim, 1ssue or matter
therein, he shall be indemnified against expenses (including atterneys’ fees) actually and
reasonably incurred by him in connection therewith.

2 R.F.BALOTTI & 3. AL FINKELSTEIN, THE DELAWARE LAW OF CORPORATIONS
AND BUSINESS ORGANI{ZATIONS § 145, at [V-44 (3d ed. 1998) [hereinafter BALOTTI &
FINKELSTEIN] (guoting & Del. C, § 145(c), effective July 1, 1994) (emphasis added). The
statute has since been amended to, among other things, remove the requirement for mandatory
indemnity of agents. [d.



moation is based solely on the Indemnification Bylaw. Under his reading of
that Bylaw, Cochran argues that so long as Stifel Financial could lawfully
indemnify him for success 11 defending the Criminal Proceeding, it has

contractually obligated itself to do so.

B. The Arbitration

Stifel Nicolaus brought the Arbitration pursuant to § 9(c) of Cochran’s
employment contract with the company (“the Employment Contract™). In
the Arbitration, Sti-fel “Nicolaus made four claims:

(1) that Cochran had breached the Employment Contract by refusing
to repay Stifel Nicolaus portions of the montaly draws he had
received in 1994 that exceeded the annual compensation to which
he was ultimately entitled under the formula contained in § 3 of
the Contract (the “Excess Compensation Clam”);

(2) that Cochran had breached the Employment Contract by refusing
to repay an incentive note (the “Promissory Note’) which under
the Contract became payable when Cochran’s employment was
terminated for cause in conformity with § 7( a) of the Employment
Contract (th: “Promissory Note Claim”);

(3) that Cochran had breached his fiduciary dutizs to Stifel Nicolaus
and was required to indemnify Stifel Nicolaus for any harm it
suffered as aresul t of hismisconduct (the “Ereach of Duty
Claim”); and

(4) that Cochran had breached the non-compete provisions of the
Employment Contract (the “‘Non-Compete Claim”).

A five-day arbitration hearing was held in September 1996. In early

October, the Arbitration panel issued its decision (the “Arbitration Award”).



Stifel Nicolaus prevailed on its Excess Compensation and Promissory Note
Claims and was awarded in excess of $1 .25 million. The Arbitration panel,
however, rejected Sti fel Nicolaus's Breach of Duty Claim. Stifel Nicolaus
voluntarily withdrew the Non-Compete Claim, allegedly because Cochran’'s
refusal to respond to discovery requests left Stifel Nicclaus without the
evidence needed to support this Claim.

Stifel Nicolaus then filed an action in federal court to confirm the
arbitration award. Cochran ‘objected to confirmation oa several grounds. Or
May 6, 1997, the federal district court: (1) regjected Cochran’s objections
because he had not filed a motion to vacate, modify, or correct the
Arbitration Award within 90 days of its issuance; (2) confirmed the
Arbitration Award; and (3) entered a judgment for Stifzl Nicolaus at the
level of the Award (the “Judgment”).” Cochran did not apeal the Judgrnent
and the Judgment is therefore fina in every sense.

The Judgment is therefore also “*entitled to force and effect for al
purposes, e.g., collateral estoppel, res judicata, or full 7aith and credit.’ As

Stifel Nicolaus points out without rebuttal from Cochran, the Arbitration

! Stifel, Nicolaus & Co., Inc. v. Cochiran, No. 4:97-MC-0007, mem. a 1-2, Jackson, J. (E.D. Mo.
May 7, 1997) (citing 9 U.S.C. § 12 & Domino Group, Inc. v. Charlie Parker Memorial
Foundation, 985 F.2d 417, 419 (8" Cir. 1993)).

S Sutch v, State Farm Mut. Auto. Ins. Co., Del. Supr., 672 A.2d 17, 21 (1995).



Award necessarily depended on certain subsidiary findmgs, which Cochran
may not now dispute. They include the facts that:

¢ Cochran was properly terminated for cause under § 7(a) of the
Employment Contract.

o Because Cochran was properly terminated for cause, he was
required to repay the outstanding balance of the Promissory Note,
or $550,000.

¢ Under a proper calculation of his compensation for 1994 under the
formula contained in the Employment Contract, Cochran received
excess compensation of $552,000 which he was obligated to repay
by the terms of § 3(b) of the Employment Contract.’

Stifel Financial seeks summary judgment against Cochran’s
indemnification claims as to the Excessive Compensation, Promissory Note,
and Non-Compete Claims. Its primary argument in support of this motion is
that those claims were not brought against Cochran “by reason of’ his
service in indemnification-eligible positions at Stifel Nicolaus; instead, those
clams are alleged to have been brought solely to enforce contractual
commitments Cochran made in his personal capacity.

Stifel Financial does not seek summary judgment on its Breach of

Duty Claim, which was unsuccessful, because it acknowledges that the

Breach of Duty Claim was brought against Cochran “by reason of his’ his

’ The court has reviewed those parts of the voluminous Arbitration Record cited by the parties
and agrees with Stifel Financial’s assertion that these and other issues were necessarily decided
by the Arbitrators. See Stifel Fmancial S.J. Br. at 13-14, 45-46.



service in his officia capacities at Stifel Nicolaus. Because he prevailed on
that Claim, Cochran does, however, seek summary judgment for himself as
to the Breach of Duty Claim under the Indemnification Bylaw, but not under
§ 145(a) or (c)."

[I.  The Parties Kgy Arguments And The Relevani, Procedural Standard

The parties have filed numerous briefs and have raised many
arguments. At bottom, however, the motions can be distilled into two
important contentions. (1) that Stifel Financia is entit’ed to summary
judgment as to the Excessive Compensation, Promissory Note, and Non-
Compete Claims because those Claims were not brougnt against Cochran
“by reason of” his service in his indemnifiable capacities: and (2) that
Cochran must be graned summary judgment as to the Criminal Proceeding
and the Breach of Duty Claim under the Indemnification Bylaw because of
his success in defending those matters.

In addressing these contentions, | apply the familiar standard under
Court of Chancery Court Rule 56. Under that standard, summary judgement

should be granted where there are no genuine issues of material fact and the

'Y As can be seen from these approaches, the parties have both teken the position that where

separate claims brought in one action can be sensibly segregated for purposes of analyzing
whether indemnity 1s owed, the court may doso See, e.g., Merritt-Ciapiman & Scott Corp. v.
Wolfson, Del. Super., 32 1 A.2d 138, 141 (1974) (taking this approach).



movant is entitled to judgment as a matter of law.” The facts must be
viewed in the light most favorable to the non-moving party and the moving
party has the burden of demonstrating that no material question of fact
exists. '* When a moving party has properly supported its motion, however,
the non-moving party must submit admissible evidence sufficient to generate
afactual issue for trial or suffer an adverse judgment.”’

Here, virtually none of the parties arguments turn on disputed facts.
Instead, the parties’ competig motions hinge on their divergent views of the
governing lega principles.

[11. Legal Analvsis

A. Is Stifd Financial. Extitlad To Summary Judgment Oa Cochran’s Claims
For Indemnification For The Excessive Compensatior, Incentive Note, And
Non-Compete Claims?,

In Cochran I, the court concluded that Cochran zould press his claim
for indemnifkation under & Del. C. § 145(a) as to the Judgment against him
on Stifel Nicolaus's Excessive Compensation and Incentive Note clams

even though, if Cochran ultimately succeeded, that might result Stifel

Financial indemnifying Cochran for judgments he owed “o Stifel Financia’s

1 See, e.g., Williams v. Geier, Del. Supr., 671 A.2d 1368, 1375 (1996).

2 Tanzer v. Int 'l Gen. Indus., Inc., Del. Ch., 402 A.2d 382, 385 (1979) (citing Judah v. Delaware
Trust Co., Del. Supr., 378 A.2d 624, 632 (1977)).

Y fd; Ch. Ct. R. 56(e).
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wholly-owned subsidiary Stifel Nicolaus.” With discernible reluctance, |

concluded that the Excessive Compensation and Inceriiive Note claims

asserted by Stifel Nicolaus could not be considered an action “by or in the

right of Stifel Financial itself within the meaning of 8 Del. C. § 145(b)."
In so concluding, however, | also noted:

In rgecting Stifel Financia’s argument, |, of course, in no way imply
that Cochran will ultimately be entitled to inderrnity for the
Compensation and Promissory Note judgments. For example, if
Cochran knowingly took excessive or unearned compensation or
falled to repay sums he clearly owed on a promissory note, then his
conduct would not have been in good faith or i the best interests of
Stifel Financial. Cochran could not simultaneously act in bad faith
toward Stifel N:colaus while acting in good faith towards Stifel
Financial when he bases his claim to indemnification on Stifel
Financial’s alleged request that he serve Stifel Nicolaus as a director,
employee, and officer.

In this respect, i a'so have grave doubt that a person can sign a
binding agreement with a wholly-owned subsidiary, commit himself
to abide by the contract, and then refuse as a matter of economic
reality (by seeking indemnity from the subsidiary’s parent) to repay
sums that the relevant decisionrnaker under the contract had ruled
were owed to the subsidiary. In such a situation, the key purpose of
§ 145 (and its predecessor) — “to permit corporate executives to be
indemnified in Situations where the propriety of their actions as
corporate officials is brought under attack” -— is not implicated.

" Cochran I, mem. op. at 26-35.

'* J¢. 1 decline Stifel Financial’s belated invitation to revisit this conclusion. The fact that
Cochran acknowledges that a dollar gained by Stifel Nicolaus ir. litigation 1s a benefit to its
singular owner, Stifel Financial, does not thereby convert any lawsuit by Stifel Nicolaus into one
“by or in the right” of Stifel Financial. This conflation of parent and subsidiary is hotly contested
by Stifel Financial when such a conflation injures it, but is advocated when conflation serves
Stifel Financial’s goal of denying Cochran indemnification. For exaraple, if Stifel Nicolaus and
Stifel Financial are one and the same entity as a matter of law, that would also appear to nutlify
Siifel Financial’s objection (o Cochran’s claim for indemnification urider § 145(c).

i



Here, for example, it appears that Cochran bound himself to an
employment contract and a promissory note with Stifel Nicolaus that
contained arbitration clauses. Although § 145(a) contains expansive
language governing actions against a person “by reason of the fact

that the person” was serving another corporation “at the request of the
parent,'” the obvious intent of the statute is to govern actions against
such a person as a result of his actionsin his off cial capacity. When a
person signs an employment agreement or promissory note with the
corporation he serves, heis, one would think, acting as an individual.
To the extent that a dispute about his complianc: with such an
agreement later arises, it would appear to be “by reason of the fact that
the person” allegedly breached his individual obligation to the
corporation, and not “by reason of the fact that the person”

incidentally was serving the corporation in a position “at the request
of” another corporation.

Rut because this precise argument was not made by Stifel Financia
and therefore 1 have not had the benefit of briefing on this question
and because its resolution may turn on the substance of the underlying
contracts, | cannot dismiss the complaint on this basis.”

Stifel Financia has therefore understandably based its current

summary judgment n-lotion on an argument that the Ex cessive

Compensation, Promissory Note, and Non-Compete Claims did not involve

claims that arose “by reason of the fact that” Cochran was serving Stifel

Nicolaus as a “director, officer, employee, or agent” zi the request of Stifel

Financial.”” Rather, Stifel Nicolaus contends that the Exazessive

Compensation, Promissory Note, and Non-Compete Claims are

guintessential examples of & dispute between an employer, Stifel Nicolaus,

' Cochran I, mem. op. at 35-33 (citations omitted).

Y8 Del. C. § 145(a), (b); see also Iademnification Bylaw (same prinzip ¢)

12



and an employee, Cochran, who was acting entirely in his persona capacity.
If Stifel Financial is correct, then Cochran is not eligible tor indemnification
for these Claims under § 145(a) or (C) or the Indemnifization Bylaw.

Cochran responds to Stifel Financial’s argument with a recourse to
plain language. Because Cochran’s status as a director, officer, and
employee of Stifel Nicolaus was essential to the Hxcessive Compensation,
Promissory Note Claims, and Non-Compete Clainis, Cochran wonders how
Stifel Financial can contend that those Claims werz no: asserted against him
“by reason of the fact” that he held those capacities at Stifel Nicolaus.

Although Cochran’s argument has some linguistic plausibility, that is
its only virtue. When a corporate officer signs an emp loyment contract
committing to fill an office, heis acting in a persona (capacity in an
adversarial, arms-length transaction. To the exten: that he binds himself to
certain obligations under that contract, he owes a personal obligation to the
corporation. When the corporation brings a claim anc proves its entitlement
to relief because the officer has breached his individual obligations, it is
problematic to conclude that the suit has been rendered an “officia capacity”
suit subject to indemnification under § 145 and implerr enting bylaws. Such
a conclusion would render the officer’s duty to perform his side of the

contract in many respects illusory.



In contracting w ith Stifel Nicolaus, Cochran bound himself to
important personal obligations. Those obligations included a commitment
to: (1) repay any excessive ‘compensation he received ‘within ten days after
he was provided proper notice by Stifel Nicolaus; (2) repay the balance of
the Promissory Note in the ¢vent that he was termiinated for cause in
accordance with the Agreement; (3) not to compete wi'h stifel Nicolaus for
one year after his contract ... terminated; and (4) arbi trate any disputes
arising out of the Agreement.

As a matter of law., Sti fel Financial’s decision to elect Cochran as a
member of the Stifel INicolaus board of directors is deemed a “request” by
Stifel Financial to have Cochran serve Stifel Nicolaus 'n all his capacities —
as a director, officer, and employee.” But it isinconceivable that Stifel
Financia “requested” Cachran to serve Stifel Financial under employment

contracts that., by operation of the Indemnification Bvlaw, implicitly

" This request is deemed to exist under law under the teaching of the Supreme Court’s decision
in Von Feldt because Cochran was elected to the Stifel Nicolaus board by virtue of Stifel
I'nancial’s votes. Yon Feld:r v. Stifel Financial Corp., Del. Supr , 714 A.2d 79, 84-85 (1998). For
purposes of simplicity, the ¥on Feldt court refused to distinguish ameng a subsidiary officer’s
roles and held that the election of the subsidiary officer to the subsidiary’s board was sufficient
evidence that the parent requested the service of the subsidiary officer in all his capacities at the
subsidiary. {/d. Therefore, this court ought to be cautious to hold that the implications of that
request are greater than is necessary to serve the clear statutory purposes of § 145, as articulated
n Von Feldr. To hold that the parent corporation is (1) subject to a finding that it requested the
subsidiary officer’s service and (2} must indenmify the subsidiary officer when he fails to live up
to his personal contractual obligations to the subsidiary turns a relaticnship of mutual obligation
between the parent and subsidiary officer into an imbalanced one unfairly tilted in favor of the
subsidiary officer.



required Stifel Financid to indemnify Cochran for any “good faith” breaches
of those contracts that he commitred.” Rather, the only plausible conclusion
is that Stifel Financia expected that the terms of Cochrari’s employment
contracts with Stifel Nicolaus would be paramount and exclusive as to any
clams for breach of those contracts, absent a pro-vision in those contracts to
the contrary. That is, if Stifel Financia is deemed by law to have

“requested” Cochran’:; service at Stifel Nicolaus in al of his capacities, so
too should it be deemed to be an implied beneficiary of his employment
contract-a beneficiary entitled to have Cochran live ip to his bargain with
Stifel Nicolaus without assistance from Stifel Financial itself.”

Had the parties intended Cochran to be held harmlzss for excessive
compensation he had been paid by Stifel Nicolaus thrcugh indemnification
by Stifel Financial, surely it would have been clearer to smply state that in
the Employment Conitract. Similarly, had the parties itended that Cochran
be permitted (by virtue of indemnification frorn Stifel Financial) not to repay
the Promissory Note in the event of his contractually proper termination for

cause, the Note could have said this.

" Inn this regard, I note that Cochran specifically pleads that Stifel Fir ancial reviewed and
approved his Employment Agreement.

¥ See supra note 18.

15



Rut the acceptance of Cochran’s argument rewrites his employment
contracts in just this manner. Requiring Stifel Firizncizl to indemnify
Cochran for judgments he owes to Stifel Nicolaus based on his breach of his
contractual duties subverts the contractual arrangement between Cochran
and Stifel Nicolaus. Ii leaves Stifel Nicolaus without a genuine remedy
against Cochran.”'

Such a result could not have been reasonably contemplated by
Cochran when he entered into the Employmenr Agreerient and signed the

Promissory Note. Cochran is a sophisticated businessraan and cannot have

rationally believed that Stifsl Financia would indemnify him if he breached

It can, of course, be argued that the good faith requirement of 8 Del. C. § 145(a) provides
Stifel Nicolaus with some protection. But the good faith test fits poorly with Cochran’s
Employment Contract. For example, Cochran was fo receive healthy advances that were subject
to repayment if his office’s end-of-the-year results did not reach a sufficiznt level of profitability,
regardless of whether he per formed admirably otherwise. Does the good faith test apply to
Cochran’s decision to accept the advances in the first place? Or o his decision not to repay them?
If it is the former. it makes little sense because the Employment Contract contemplated that
advancements might well exceed the ultimate salary due. If it is the latter, Stifel Financial’s
alternative argument entitles them to summary judgment. Because the dispute resolution
mechanism under the contract has produced a final judgment requiring Cochran to repay the
Excess Compensation, what 1s his good faith reason for asking Stifel “inancial to pay his
judgment for him? Since Siifel Financial wholly owns Stifel Micolaus, Cochran surely knows
that this aliows him to keep his excess compensation at the expense of Stifel Nicolaus — a result
that is clearly “opposed to the best mterests of the corporation.” & Del. C. § 145(a).

And if Cochran contends that the good faith test should be applied to Cochran’s decision to
contest Liability, that argument supports the conclusion that permitting indemnification would
rewrite the contract. Rather than being responsible for any breach, Cochran would only be
responsible for breaches that he could not contest 1n good faith. If the parties intended such an
unusual standard to apply, that standard would have found expressior in the language of
Cochran’s contracts with St ifel Nicolaus.



his own contractual obligations to Stifel Financial’s corporate child, Stifel
Nicolaus.

Thus, | hold that the FExcessive Compensation, Promissory Note, and
Non-Compete Claims were not brought against Cechren “by reason of the
fact” that he was serving in indemnification-eligible positions at Stifel
Nicolaus, but “by reason of the fact” that he had allegedly breached a
personal contractual obligation he owed to Stifel Nicolaus. As such,
Cochran is not entitled to indemnification for these Claims under § 145 or
the Indemnification Bylaw.

This conclusion does not undermine the purpose o f § 145 in any
discernible manner. Section 145 serves to encourage: capable persons to
serve in important corporate capacities ‘ by guaranteeing that they will receive
reimbursement for expenses they incur in defending suits that challenge their
conduct as corporate officials.”” This central purpose is not endangered by a
determination that corporate officials are bound to live up to the personal
undertakings they make in their employment contracts with the corporations

they serve.” Corporate officers and the corporations who employ them have

“ Von Feldr, 714 A2d at 84; Fssential FEnterprises Corp. v. Automatic Steel Products. Inc., Del.
Ch,, 164 A.2d 437, 441 (1960).

P Cf Sorenson v. Overland Corp._ 142 F. Supp. 354, 358-59 (D.Del. 1956) (where former
director and officer had success{ully defended a shareholder suit attacking his personal conduct in
negotiating his employment contract and options, the court held that no ndemnification was
owed him because the challenged transactions had been entered nto in the officer’s individual

17



agreat deal of flexibility in allocating the economic risks that arise out of
their employment relationships. This opinion simply recognizes that
corporate officers whc accept a particular employment arrangement must
accept the obligations that go along with the benefits of that arrangement.*

Nor has Cochra-n persuaded me that the Judgment attributable to the
Excessive Compensation and Promissory Note Claims is indemnifiable
because of the unique nature of those Claims. | address each of these Claims
in turn.

According to Coctran, the primary reason he had to repay

compensation to Stifel Nicolaus is because Stifel Nicolaus charged

capacity n an arm’s length transaction with the corporation), aff 'd, 242 ¥.2d 70 (3d.Cir. 1957);
Grove v. Daniel Valve Co., 874 S W .2d 150, 155 (Tex. App. 1994) (dictum stating “an
employment contract is indeed a personal benefit, much like the sale of cne’s own stock in a
company, and does not coincide with the employee’s substantive wor< furthering the
corporation’s business activities.”); Bensen v. American Ultramar Lta., No. 92CTV4420, 1996
WL 435039, at *3, M.J. (S.D.NY. Aug. 2, 1996) (holding that a plair tiff' was not entitled to
indemnification under corperate provisions similar to § 145 where the: claims at issue involved
pension payments he had received because those payments involved personal conduct the
plaintiff had undertaken as an individual contracting with the corporatior; in so ruling, the court
stated that 8 Del. C. § 145 “does not cover transactions that are purely personal.”); Minami Int'l
Corp. v. Clark, No. 88CIV2135, 1992 WL 58838, at *1, Walker, J. (S.D.N.Y. Mar. 16, 1992)
{(Under New York indemnification statute similar to § 145, holding that the statute was not
“designed to provide indemnification for officers of the corporation who are sued for breach
of their contractual obligations to the corporation.”); Tilden of New Jersey, Inc. v. Regency
Leasing Sys., fnc., 237 A D.2d 431 (N.Y. App. Div. 1997) (“Inasmuc 1 as the action against the
defendant is based upon a personal guaranty, the action is brought against him ‘by reasen of
the fact that he was a director ot officer of the corporation” within the meaning of that phrase

1)

as employed m [the New York indemnification statute].”).

*In so ruling, I 1n no way rule out the possibility 1 hat indemnificat:on would be appropriate in a
situation where a corporate officer was required to defend the validity of his employment contract
from an attack by third-part es. Such a situation is very dif ferent thar requiring a corporate
officer to pay any damages to his employing corporation resulting {frem his own breaches of a
contract that he entered nto his personal capacity.
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Cochran’s Municipal Bond Department with expenses related to
investigations and litigation inspired by Cochran’s conduct as an officer and
employee of Stifel Nicolaus. As aresult, Cochran contends that the Excess
Compensation Claim in fact was brought by “reason o f” Cochran’s
performance of his o fficial duties.

I am unpersuaded by this argument. In his Employment Agreement,
Cochran bound himself to a formula for determining his compensation. That
formula was tied to the performance of the Municipal 3ond Department, and
involved a calculation based on the profitability of tha: Department. That
calculation necessarily involved the expenses of the Department, including
“non-operating charges, such as charges and reserves for pending or
threatened claims and other proceedings.”” Having contracted in this
manner and having received a determination by the co atractual
decisionmakers (the Arbitrators) that the contractual formula dictated the
conclusion that he had been overpaid, Cochran is now bound to live up to his
contractual duty to repay the excess compensation he received. The fact that
the contractual fox-mu ainvolved factors that depend to some extent on

Cochran’s own behavior does not thereby transmogrify a dispute over his

? Employment Agreement § 3(e).
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persona contractual obligaiions into an official capacity suit indemnifiable
under § 145 and Stifel Financial’s Indemnification Bylaw.*

Likewise, the Promissory Note Claim is not indemnifiable because it
Is dso grounded wholly on Cochran’s breach of his contractual duties. The
Arbitrators found that Cochran had been properly terminated for cause.
Cochran signed a Promissory Note that obligated him 0 repay the Note if he
was terminated for cause. It was Cochran’s refusal to ‘vz up to his personal
contractual commitment to repay the Promissory Note that led to the
Judgment against him. This refusal did not involve any official act by
Cochran in his capacities at Stifel Nicolaus.”

For these various reasons, | grant Stifel Financiel’s motion for
summary judgment as to these Claims*”

13. Is Cochran Entitled To Indemnification By Mirtt ¢ Of His Success In

Defending the Criminal Proceeding And Stifcl Financial’s Breach Of Duty
Clam?

Cochram bases his summary judgment motion as to the Criminal

Proceeding and the Breach of Duty Claim on the Indemnification Bylaw,

“® As noted previously, Stifel Finaneial does not argue that the Breach of Duty Claim was not
brought against Cochran “by reason of” his service in indemnifiable capacities at Stifel Nicolaus.

" The Non-Compete Clairn obviously involves allegations about Cochren’s post-employment
conduct that do not plausibly relate to conduct taken in his former statuses at Stifel Nicolaus.

* Because I have resolved the motion mn favor of Stifel Financial on the grounds stated, I do not
reach 11s other arguments as to why summary judgment 1s appropriate, except 1o the extent noted
mnnote 2 1. supra.
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which requires Stifel Financial to indemnify him ‘“to the full extent
authorized by law.” L.ike the Delaware Supreme Court d: d in analyzing this
provision in the Von Feldt case, | construe the plain lariguage of this
provision as requiring Stifel Financial to inderrmify Cochran if such
indemnity would be permissible under the Delaware Gzneral Corporation
Law (“DGCL”).” That is, i-f the DGCL does not forbid such
indemnification, such mderonity is authorized, or in other words,
permissible.™

In accordance with this court’s earlier opinion in Cochran /7, Cochran
argues that two subsections of § 145 support his contention. The first is
§ 145(f), which provides that the indemnification right:; “provided by, or
granted pursuant to” other subsections of § 145 “shall not be deemed

exclusive of any other rights to which those seeking indemnification . . . may

be entitled under any bylaw, agreement, . or otherwise . . . .” In Cochran

2 Von Feldt, 714 A.2d at 81, In fairness to Stifel Financial, the Supreme Court, in dictum, read
this breadth as mandating indemnily in circumstances where § 145(a) and (b) provided for
permissive indemnity. /d. The Supreme Court, however, was ot cor fronted with a situation
where the party claiming indemnity satisfied the criteria of § 145(c) but was not within the class
of persons to which that subsection required the provision of mandatory indemnification. Nor did
the Court constder the effect of § 145(f). As such, Von Feldi does not address the issue this case
presents.

" See BLACK’S LAW DICTIONARY 122 (5" ed. 1979) {defining “authorize” as meaning,
among others things, giving “a right or authority to act” and “permit| ting] a thing to be done in
the future,” and noting that “authorized” 1s “sometimes construed as equivalent to ‘permitted’™);
BLACK’S LAW DICTIONARY 129 (7" ed. 1999) (defining “authorize” as “[t]o give legal
authority; to empower” or “| tJo formally approve; to sanction™)



I, this court noted that learned commentators have construed § 145(f) as
suggesting “that a corporation’s decision to provide broader indemnification
rights should not be disturbed unless those broader rights are ‘ contrary to the
limitation or prohibitions set forth in the other section 145 subsections, other
statutes, court decisions, or public policy . . ..

The other relevant subsection that Cochran relies upon is § 145(c).
That subsection mandates that corporations indemnify present or former
directors and officers who have been “* successful on the merits or otherwise”
in the defense of any action covered by § 145(a) or (b) Cochran notes that
the statute therefore requires that a corporation indemnify its chief executive
officer if he is acquitted of a crime on atechnicality in a proceeding within
the scope of § 145(a), regardless of whether the CEO acted in good faith.
The same would be true if an action for breach of fiduciary duty brought
against the CEO were dismissed on non-merits grounds. Because a
corporation must indemnify even its CEO in these circumstances based on
his mere attainment of success in conformity with § 145(c¢), Cochran argues
that § 145(f) surely permits Stifel Financia to indemnify Cochran when he

meets that same statutory success standard. And if it is permissible for Stifel

' Cochran I, mem. op. at 47 (quoring I:. Norman Veasey et al., Dela vare Supporis Directors
with a Three-Legged Stool of Limited Liability, Indemnification and Insurance, 42 BUS. LAW.
399, 4 15 (1987)) {hereinafter *“ Veasey™].



Financial to do so, Cochran contends that it has bound itself to do so, by the
clear operation of the Indemnification Bylaw.

In examining Cochrarr’s argument, it is essential to recognize that
Cochran has established, as a matter of law, that were he a director or officer
of Stifel Financial, his right to indemnification as to the Crimina Proceeding
and the Breach of Duty Claim would be mandatory. A party eligible for
mandatory indemnification under § 145(c) must demor.strate two key
elements: (1) that the matter at issue was covered by § 145(a) or (b); and (2)
that the party was successful on the merits or otherwisc.

Here, Cochran has made both showings. First, the Criminal
Proceeding and the Breach of Duty Claim both fall wit hin the scope of
§ 145(a). Stifel Financial does not contest that the Crimina Proceeding tits
within the reach of § 145(a) And unlike the other Claims in the Arbitration
Case, the Breach of Duty Claim rested on allegations that Cochran had
breached fiduciary duties he owed to Stifel Nicolaus. As a result, the Breach
of Duty Claim was brought “by reason of’ Cochran’s service in his various
capacities at Stifel Nicolaus.

Second, Cochran’s attainment of the success standard is also
undisputed. Although Cochran may not have emerged from the Criminal

Proceeding with his reputation intact, he did ernerge from that proceeding

23



with an acquittal on all counts against him. That outcome is sufficient to
satisfy the success standard of 8 Del. C. § 145(c), which simply requires
“success|] on the merits or otherwise.”* Likewise, the Arbitrators found for
Cochran on the merits of Stilel Financial’s Breach of Diuty Claim, which
was asserted against h:m in the Arbitration. ¥

Thus, Cochran has proven that If he were a director or officer of Stifel
Financial, § 145(c) would require Stifel Financial to indemnify him.
Because Delaware law would require Stifel Financia to indemnify even its
own CEO in circumstances identical to Cochran’s, Cochran contends that
indemnification of him is permissible by virtue of § 145(1) since
indemnifying him would not offend any Delaware pub lic policy. And
because Stifel Financia’s Indemnification Bylaw requires it to indemnify
Cochran if it can lawfully do so, it is therefore bound to do so.

In responding to this argument, Stifel Financia repeats the same
argument that was rejected by this court in its earlier oninion in Cochran |.

Put simply, Stifel Financial argues that Cochran cannot be indemnified for

¥ Merrit-Chapman & Seoti, Del. Super., 321 A.2d at 141

* As noted previously, because of the timing of the conduct at 1ssue, Cochran’s § 145(c) claim is
based on the version of the statute that existed before July [, 1997, See Cochran I, mem. op. at
39. The statute has since been amended to remove the requirement for mandatory indemnity of
agents, fd



his successful defense of these claims unless he first satisfies the good faith
standard contained in subsections (a) and (b) of § 145.

Stifel Financial makes this argument irrespective of the fact that in
Cochran I, the court fully explained the reasons why it did not accept Stifel
Financial’s argument.’” 1do not intend to burden the reader with a repetition
of al of the court’s earlier reasoning, which | incorporate by reference
herein.*® Although | recognize that the issue presented is a difficult one,
about which reasonable minds can differ, | continue to adhere to my prior
reasoning. Suffice it lo say that the court concludes that because Delaware
law would require Stifel Financial to indemnify its CEO if he were to have
achieved the same result as Cochran did as a defendan: in the Criminal
Proceeding and Breach of [uty action without an examiration of the CEO’s
good faith, § 145(f) of the Delaware General Corporation Law permits Stifel
Financial to indemnify Cochiran in the identical circurr stances. Because:
Delaware permits such indemnification, Stifel Financia is contractually
bound to provide it.*

It is useful to set forth this reasoning in a more illustrative way.

Imagine the following scenario. Suppose Cochran had told Stifel Financial

* Id at 45-53
*1d
¥ rd
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that he would not continue at Stifel Wicolaus unless he was given the sarne
right to indemnity that he would have as a director and officer of Stifel
Financia itself. Why, Cochran reasoned, should he continue to be afforded
second-class indemnification rights ssmply because he worked at Stifel
Financial’s wiholly-owned subsidiary, which was very important to Stifel
Financia’s overall success? Hence, assume Cochran ¢emanded and
received a contract with the following key provisions. (1) Cochran would
serve as a director, officer, and employee of Stifel Nicolaus, a wholly-owned
subsidiary whose performance is important to Stifel Financial; and (2) in
partial exchange for his service at Stifel Nicolaus, S tife! Financial would
indemnify Cochran if he met the success standard of § 14 5(c) in an action
brought against him by “reason of his’ service at Stifel Nicolaus. That is,
assume the contract would give Cochtan the same indemnification rights as
if he were adirector and officer of Stifel Financial itself.

Given the existence of § 145(c) and (1), the court fails to see how such
a contract would violate Delaware public policy. If such an explicit contract
would be valid because the indemnification it provided was not inconsistent

with Delaware public policy,”” and thus authorized by § 145(f), the provision

" See 8 Del. €. § 145(C)

26



ot the identical indemnification pursuant to a maximally expansive bylaw is
not contrary to Delaware law, either.

By contrast, if adopted, Stifel Financia’s approach means that
Delaware law reguires Delaware corporations to indemnify its most
important officers (e.g., CEO’s) in circumstances where Delaware law
simultaneoudly out/aws the provision of indemnity to persons who merely
serve another corporation “at the request” of the indemnifying corporation.
As in the previous motion practice, Stifel Financial fails to explain why this
distinction is logical and why the judicial adoption of this distinction does
not intrude on the opportunity for private ordering legidatively granted by
§ 145(f).%

As afall back, Stifel Financial also pleads that the Indemnification
Bylaw, although written maximally, had a less expansively intended scope.
Stifel Financial contends (without citation to reliable evidence) that my prior
ruling is inconsistent with the legitimate expectations of “hundreds’ of

corporations like it, which all had assumed (it confidently asserts) that a

** Stife] Financial argues that the General Assembly’s recent decision to restrict the scope of
legislatively-dictated mandatory indemnification thereby conssituted an implicit decision to
restrict the degree of contractual flexibility afforded to corporations by § 145(f). As noted in
Cochran I, mem. op. at 46-51, the court does not read the legislative history the same way. As
important, the court believes that judicial restrawnt requires the court to refrain from imposing a
judicial ban on private ordering that the Generat Assembly, by virtue of § 145(c) and (f), cannot
be deemed to have clearly impose 1 itself.
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good faith requirement was; -implicit in their maximally broad

indemnification bylaws.” That is, Stifel Financial and these other
(unidentified) corporations believed that only the permissive indemnification
provided for in § 145(a) and (b) would fall within the ambit of a bylaw

providing indemnity to reference to “‘the full extent authcrized by law.”

The answer to any problem Stifel Financial contends is posed by this
court’s plain meaning interpretation of i ts maximally troad Bylaw is smple:
the affected corporations can redraft their indemnification bylaws to be more
precise. If they wish to extend indemnification only tc the extent consistent
with the standard permitted 'by § 145(a) and (b) of Titl= 8, they should

redraft their bylaws in that more narrow fashion.*

Wher a parent
corporation has not done so and has promised to provide indemnification to
the fullest extent permitted by Delaware law, it has no basis to feel
aggrieved when a court requires it to provide indemnification when: (i) a

party serving another corporation at the parent corporaticn’s request, (ii)

who is covered by the: parent corporation’s indemnification provision, (iii)

* Stifel Financia Reply Br. In Opp. To Plaintiff’s Summary Judgment Motion at 28.

* Although the maximal na ture of the Bylaw is plain, arguably the doctrine of contra preferentem
would mandate that any ambiguity be resolved against the exclusive drafter, Stifel Financial, and
in favor of Cochran’s reasonable construction of the Bylaw. H does r.ot appear that the Bylaw
was a negotiated instrument. Because the Bylaw is so expansively drafted and because Cochran
failed to raise this point, however, I nced not address the applicability of this interpretative
doctrine.
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shows that the corporation would have been required under § 145(c) to
indemnify its own CEO in the identical circumstances for the claims at

issue. !

41 Ny . . . . . . . . -
Stifel Finaneial points to two cases that it contends are inconsistent with my reasoning in

Cochran I. In my view, neither case adopts reasoning irreconcilable with mine.

The first case 1s Advanced Mining Systems, Inc. v. Fricke, Del. Ch, 623 A.2d 82 (1992). In
that case, Chancellor Allen held that a bylaw 1n all relevant respects identical to Stifel Financial’s
Indemnification Bylaw did not mandate the advancement of litigation expenses. The
Chancellor’s holding was premised upon his belief that “indemrification rights and rights to
advancement of possibly indemnifiable expenses [were] legally quite distinct types of legal
rights.” Id. at 84. As such, he did not believe that a reasonable persoa could read the bylaw at
1ssue requiring indemnification to the full extent permitted by the DGCL as also requiring the
corporation to accord the plaintiff the legally distinet right of advancement. Id. at 85.

The second action is Maver v. lixecutive Telecard, Ltd, Del. Ch., 705 A.2d 220 (1997). In that
case, Vice Chancellor Jacobs held that a bylaw similar to Stifel Financia ’s bylaw (except in one
critical respect mentioned below) did not obligate the company ro pay the attorneys” fees and
costs the plaintiff incurred in successtully pressing his indemnification ¢laim. The opinion does
reason that to determine whether so-called “fees for fees” were permitted by the DGCL, one had
to look to § 145(a) and § 145(a) did not conternplate awards of fees for fzes. 1d. at 224. But the
opinion also rests on another twice-stated rationale. That rationale is that an action for
indemnification 15 not an action that falls under § [45(a) or (b) in the first instance. Because the
bylaw at issue required that the underlying action be one within the scopz of § 145(a) or (b), that
rationale meant that the plaintiff” s claim did not fall within the scope of the bylaw at issue. Id. at
221,224, Thus, there is an alternative rationale for the court’s ruling that is consistent with the
reasoning of Cochran |.

But the most important rzason why Mayer is not inconsistent with Cochran I was the fact that
the bylaw at issue in Mayer only extended indernnity 1o the furthest exte 1t permitted by
“subsections (a) through (e)” of the DGCL. /d. at 225 n.7. Because ‘/1icz Chancellor Jacobs held
that none of those subsections authorized “fees for fees,” the plaintiff lost. In so ruling, Vice
Chancellor Jacobs was careful to note that § 145(f) might support a bylaw providing for fees for
fees. 1d.

Therefore, I believe that both Advanced Mining and Mayer can be distinguished. Both cases
deal with claims for forms of relief (advancement and fees for fees) that, to a large degree, were
different in kind, rather than degree, from traditional indemnity. Tha is not the case here. More
fundamentally, neither case addresses the force of § 145(f), which has been interpreted by
distinguished commentators as expressly authorizing private ordering absent a violation of some
express public policy otherwise reflected 1n § 145, See Veasey, 42 BUS. LAW. at 415. ] remain
unable to see the damage to a legislatively-articulated public policy that occurs if a corporation
indemnifics a person in “at the request of” position if that person meets the success standard of
§ 145(c). If good faith is a fundamental public policy requirement fo- all indemnification, why
does the statute not apply that requirement to the most important fiducia ies who serve
corporations when they are successful on the merits or otherwisa?
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For al these reasons, | therefore grant Cochran’s motion for summary
judgment on his claim for indemnity as to the Criminal Proceeding and the
Breach of Duty Clam A resolution of the amount of such indemnity must
await either an agreement of the parties or further proczedings.

V. Conclusion

Stifel Financia’s motion for summary judgment as to the Excessive
Compensation, Promissory Note, and Non-Compete C aims is GRANTED.
Cochran’s motion for summary judgment as to the Criminal Proceeding and
the Breach of Duty Claim:; is GRANTED. Stifel Financia’s motion to
dismiss Cochran’s claim for indemnity as to the Crimina Proceeding and the
Breach of Duty Claim under 8 Del. C. §{145(c) is deferred because there is
no need to decide it.* To the extent that Stifel Financial otherwise sought

summary judgment or dismissal on other grounds that were aready decided

in Cochran 1, 1tS motion is denied. Likewise, Cochran admits that his clam

Although the court might well pr efer an invariable good faith requirement, it cannot impose
that requirement when the statute itself’ contemplates the provision of indemnity beyond that
mandated or set {orth by the provisions of § 145, see 8 Del. C. § 145(f), and when § 145(c)
expressly dictates indemnification to directors and officers without a showing of good faith In so
holding, the court recogmizes that reasonable minds can disagree about this outcome and that
dictum 1in other cases, including Mayer itself, 705 A.2d at 224 n.6, suggests a different approach.

* The basis for that motion is that Cochran’s amended complaint again fails to state facts that, if
true, support an inference that he acted as Stifel Financial's agent in his capacities at Stifel
Nicolaus.
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for “fees for fees’” was dismissed in Cochran | and that h- s reiteration of that
claim in his amended complaint must also be dismissed.

The parties shall confer and submit an agreed-upor order that
implements this ruling. Moreover, because the court hopes that this decision
has focussed the remaining issues in the case, the court: requests that the
parties schedule an office conference within two weeks to determine the

manner in which therzst of’ this litigation shall proceed.
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