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I

CynthiaR. May, the plaintiff, is aformer officer and director of defendant
Bigmar, Inc., a Delaware corporation. Bigmar, a generic brand pharmaceutical
company, was formed by John Tramontanain 1995.% The parties first appeared in
this court in a consolidated Section 225 action that was tried before former Vice
Chancellor Jacobs on January 22 and 23, 2002 and decided on April 5, 2002.3 In
that action, the issues were whether the November 16-18, 2001 meeting (the
“November 16-18 meeting”) was validly convened and held (the “meeting issue’),
and whether May’s November 26-28 action by written consent was legally

effective (the “consent issue’). The court held that the November 16-18 meeting

! May was President and Secretary of Bigmar from February 2001 to April 16, 2002 and
adirector of its board from June 1999 to April 15, 2002. During that time, she had exclusive
control over Bigmar’s financial records and conducted all of Bigmar’s dealings with U.S. banks.

2 Although Bigmar is a publicly held Delaware corporation with its corporate officesin
Johnstown, Ohio, all of its operations are conducted through its European subsidiaries.
Tramontana has served as Chairman and Chief Executive Officer of Bigmar since its founding.

% Inre Bigmar, Inc. Section 225 Litig., 2002 WL 550469, (Del. Ch. Apr. 5, 2003). On
November 29, 2001, May filed the first of the three Section 225 actions. May’s action sought a
determination that a November 16 — 18 meeting and al the measures taken at that meeting were
invalid. She aso sought a determination that the written consents executed on November 28,
2001 removing five of Bigmar’s nine directors (the “Tramontana Directors’) and Messrs. Efird
and Del_ape as directors were valid. On November 30, 2001, the Tramontana Directors filed a
Section 225 action for a determination that they remain de jure directors, and that they had
validly removed May as Secretary and President at the November 16-18 meeting. They also
argued that May’s November 28 written consents were legally ineffective because she lacked the
authority to vote most of the shares represented by those consents. The third Section 225 action
was filed by Banca del Gottardo, a Swiss bank, to confirm the validity of the two million shares
issued to it at the November 16-18 meeting and the appointment of two bank nominees, Messrs.
Efird and Del ape, to the board. These three Section 225 actions were consolidated and tried
together.



was not validly held and that May’ s written consent was not legally effective;*
therefore, the court held the de jure directors and officers of Bigmar to be those
who occupied seats on November 15, 2001.° Because May was not successful in
establishing her majority voting power, she immediately resigned all positions she
held at Bigmar.

On September 26, 2002, May filed a claim for indemnification of her fees
and expenses in connection with the Section 225 litigation, purporting to act
pursuant to 8 Del. C. § 145(c) and Article VI, Section 3 of Bigmar’s bylaws.
Bigmar moved to stay on the basis that May was not entitled to statutory
indemnification because she was not “successful on the merits’ as contemplated by
Section 145(c).® Former Vice Chancellor Jacobs heard oral argument and on
January 8, 2003 denied the defendant’s motion for a stay and granted the plaintiff’s
motion for partial summary judgment on liability in this indemnification action.
The court ruled as follows:

Plaintiff shall be indemnified by Bigmar, Inc. pursuant to 8 Del. C.
8 145(c) and Article VI, Section 3 of Bigmar’s by-laws for all

* Former Vice Chancellor Jacobs concluded that the delegation of authority for May to
vote the Jericho shares was not legally binding. See In re Bigmar, Inc. Section 225 Litig., 2002
WL 550469, at *23.

> Namely, Massimo Pedrani, Philippe J.H. Rohrer, Bernard Kramer, Declan Service,
Timothy K. Carroll, John S. Hodgson, Kevin Ryan, May, and Tramontana.

® Inits brief in support of its motion, Bigmar argued that there was a bad faith defense to
May’s statutory indemnity claim and that the board of directors of Bigmar should be given time
to conduct an investigation into May’ s conduct as an officer and director of Bigmar.
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expenses, including attorneys' fees and costs she actually and
reasonably incurred in connection with (a) In re Bigmar, Inc. Section
225 Litigation, Cons. C.A. No. 19289 — NC in her successful defense
of all claims and issues arising out of the invalidated meeting of the
Bigmar, Inc. board of directors on November 16-18, 2001 and (b) this
indemnification action and recovering those feesin this
indemnification action ...”

Because the parties were unable to agree on the amount of the reasonable
expenses, including attorneys' fees and costs, atrial was held on July 7, 2003 and
the court heard post-trial argument on October 21, 2003 to determine what fees are
allocable to May’ s success in the underlying action and the reasonableness of those

fees®

" Inre Bigmar, Inc. Section 225 Litig., C.A. No. 19936, (Del. Ch. Jan. 8, 2003) (Dkt. 18).

8 Bigmar now attempts to reargue several issues pertaining to the plaintiff’s right to
indemnification; namely, the fact that May was a plaintiff instead of a defendant would bar
eligibility for indemnification, and that since her victory was a‘hollow one’ that she is not
entitled to any indemnification. Former Vice Chancellor Jacobs' s summary judgment order
clearly dictates that the next stage of the case is a determination of what fees are allocable to the
plaintiff based on her success and whether those fees are reasonable. May asserts that whether
she was successful in defense of the meeting claim is precluded by the “law of the case’
doctrine. The court agrees and will not allow thisissue to be relitigated. The “law of the case”
doctrine requires that issues already decided by the same court should be adopted without
relitigation, and “once a matter has been addressed in a procedurally appropriate way by a court,
itisgenerally held to be the law of that case and will not be disturbed by that court unless
compelling reason to do so appears.” Odyssey Partnersv. Fleming Co., 1998 WL 155543, at *1
(Dd. Ch. Mar. 27, 1998) (quoting Zirn v. VLI Corp., 1994 WL 548938, at *2 (Del. Ch. Sept. 23,
1994)). Theremaining issue is the extent of the indemnity award, not whether or not May is
entitled to indemnification.
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.

The right to indemnification for corporate officersis well established in
Delaware.” This right, however, is not a“blank check for corporate officials’ and
the court must determine the extent of indemnification in light of the results of the
litigation.® The ideathat a corporate officer should only be indemnified in an
amount that reflects her limited success is supported by Section 145
jurisprudence.™® In this case, May was successful on the claim relating to the
validity of November 16-18 meeting, but she lost the claim that she removed
directors by written consent. Plaintiff seeks an indemnification award of
$588,273.32, an amount that she says represents the cost of litigating whether the

November 16-18 meeting was validly held.

®8 Del. C. § 145 authorizes corporations to indemnify corporate officials in order to
encourage capable persons to serve as agents of Delaware corporations. See Fasciana v. Elec.
Data Sys. Corp., 829 A.2d 160, 170 (Del. Ch. 2003) (discussing how the statutory authority for
indemnity and advancement of litigation expenses for corporate membersis intertwined with the
public policy desire to have high-quality board members “willing to make socialy useful
decisions that involve economic risk”).

10 Fasciana, 829 A.2d at 186.

1 See Cochran v. Stifel Fin. Corp., 2000 WL 1847676, at *4 n.10 (Del. Ch. Dec. 13,
2000), aff'd in part, rev'd in part, 809 A.2d 555 (Del. 2002) (citing Merritt-Chapman & Scott
Corp. v. Wolfson, 321 A.2d 138, 141 (Del. Super. 1974)); MCI Telecommunications Corp. v.
Wanzer, 1990 WL 91100, at *8 (Del. Super. 1990) (quoting Merritt-Chapman & Scott Corp. v.
Wolfson, 321 A.2d 138, 141 (Del. Super. 1974) (* [Section 145(c)] does not require complete
success. It provides for indemnification to the extent of success ‘in defense of any claim, issue
or matter’ in an action.”)).
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1.

The touchstone for awarding feesin an indemnification action is
reasonableness.’? In apartial indemnification case, the burden is on the plaintiff to
submit “agood faith estimate of expensesincurred” relating to the indemnifiable
claim.®* May isentitled to partial indemnification to the extent that she can prove
that the expenses were “actually and reasonably” incurred in relation to the
November 16-18 meeting claim.™

May presented the testimony of Michael J. Hanrahan, Esquire and Frederick
T. Spindel, Esquire, the lead attorneysin the Section 225 action.™ Both witnesses
testified to the methodology they employed in calculating the amount of fees for

indemnification, summarized in the following steps:

12 See Delphi Easter Partners Ltd. P’ ship v. Spectacular Partners, Inc., 1993 WL
328079, at *9 (Dd. Ch. Aug. 6, 1993) .

13 Fasciana v. Elec. Data Sys. Corp., C.A. No. 19753, transcript at 42 (Del. Ch. Sept. 8,
2003).

14 See Wanzer, 1990 WL 91100, at *12.

> Hanrahan testified that they reviewed the pleadings, discovery, depositions, and trial
record in establishing their allocation methodology and that “the overwhelming majority of the
time in the case was devoted to the issue of whether or not five directors had met on November
16 and November 18.” Tria Tr. at 38, 41. Hanrahan and Spindel did not further divide the
meeting issue into subissues in determining the allocation of fees. Tria Tr. at 24-25. Plaintiff
maintains that eleven of the twelve depositions taken for the underlying litigation focused on the
meeting claim, and estimates that sixty-five pages of her eighty-five page post-trial brief relate to
the meeting claim. PI. Pre-Tria Br. at 15, 18.
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(1) eliminate time and expenses after oral argument “on the basis that most of the
time thereafter was not related to issues on which May had been successful ...";*
(2) eliminate time before oral argument that is plainly not attributable to the
meeting issue; and, (3) after eliminating 1 and 2 above, reduce the remaining time
and the expenses by 15%."" Spindel testified at trial that the 15% discount was
based on a subjective judgment made by him and Hanrahan as to the amount of
time spent focused on the consent issue.™® Both testified that the meeting issue
dominated pre-trial activities, as extensive discovery was necessary to unearth the
truth relating to the process of convening the November 16-18 meeting. Applying
this methodology results in an indemnification claim in excess of $588,000.
Bigmar presented the testimony of Susan Cialéella, Esquire, counsel for

Tramontanain the Section 225 action. Ciallellareviewed al the pleadings,

deposition transcripts, pre- and post-trial briefs, trial transcripts, transcripts of

arguments on motions to compel, as well as other file materials.® Bigmar

18 Hanrahan Dep. at 95. Oral argument after post-trial briefing occurred on March 1,
2002. Hanrahan testified that most of the time spent after oral argument was dedicated to
obtaining additional documentation related to the written consent action and to the litigation filed
by the Tramontana directorsin Michigan. Trial Tr. at 22. Thereisasmall deviation in Spindel’s
calculation because he included an invoice dated March 26, 2002, whereas Hanrahan excluded
al work done after March 1, 2002. Trial Tr. at 157-59.

7P, Ex. 15.
18 Trial Tr. at 196.
1 Trial Tr. at 218-19.



maintains that May should only be indemnified for work that addressed
specifically whether a quorum was present at the November 16-18 meeting. In
conducting her review, Ciallella divided the meeting issue into subissues, and she
combed through the materials isolating only the quorum subissue of the meeting
issue. She concluded that 10% of the case related to the quorum aspect of the
meeting issue, and that May should only be indemnified to that extent.?
Defendant’ s approach eliminates all non-quorum issue meeting time, general time,
and consent issue time.

Essentially, May’s analysis assumes that time and expenses are included
unless otherwise specifically excluded. Thus, she starts with over $1 million in
total fees relating to the Section 225 litigation and ends at $588,273.32.** The
defendant takes the opposite tack—including only those items of time and expense
that are found to relate to the single subissue on which May succeeded. Thus, it
starts at $0 and builds up to $272,632.61.% The large gap between these figures is

substantially attributable to the factors described below.

2 Trial Tr. at 218.
2L P|. Pre-Trial Br. at 11.
22 Def. Post-trial Br. at 20.



V.

The problem in cases of partial indemnification is to define or identify the
guantum of time (and expenses) properly subject to the clam. The inability to do
so in ascientific way is attributable to a variety of factors. The question for the
court is how to allocate the economic risks associated with these inherent
uncertainties. In other words, what does May need to do to meet her burden of
submitting a “good faith estimate”’ of her claim for indemnification.

First, the time records in this case were not kept in away that permits easy
segregation of time spent on the successful issue from time spent on losing issues.
Counsel for May kept time records but did not undertake to fully identify time by
issue.”® While greater detail in contemporaneous record keeping is obviously
helpful where aclaim for partial indemnification is made, the court is not
persuaded that the failure to keep better records should lead to the disallowance of
the claim. Thereis enough information in the time records to get a general idea,
and it is possible to make a good faith estimate, of proper allocation.?* Moreover,
the court notes that, unsurprisingly, the time records kept by Bigmar’ s counsel

reflect the same lack of detail or issue-by-issue breakdown.

% The bills identified by lawyer and date what tasks were performed and the hours
worked. . Ex. 15.

4P|, Ex. 15.



Second, afair portion of time devoted to litigating an expedited case is not
easily divided between issues. Bigmar’s approach is limited to time that was
expressly dedicated to the “ quorum” subissue. Thiswould result in avery small
recovery for May. The court is satisfied that given the policy of the state favoring
indemnification of officers and directors,>® May’s approach of identifying time and
expenses to be excluded, rather than insist on specific identification of itemsto be
included, is an acceptable methodol ogy.

Third, there is also the problem of identifying the “winning” issues from
“losing” ones. Here, for example, May won the meeting issue but that victory was
itself a mixed bag of subissues of various degrees of merit—some addressed by the
court and some not.*® There should be no indemnification for losing issues,
including subparts of a“winning” issue as to which the court made specific

negative findings. Nevertheless, other “subissues’ that are not addressed by the

2 See Sifel, 809 A.2d at 560-61 (noting Delaware’s broad public policy favoring
indemnification).

26 May attacked the validity of the November 16-18 meeting on seven independent
grounds: (1) there was no valid and effective notice of a board meeting; (2) she and her allies on
the board were misled into believing that the meeting had been postponed; (3) no meeting at
which a quorum of directors was present ever occurred; (4) the required notice of the reconvened
meeting was not given; (5) if the two new director positions were added, then a majority of the
board was not present; (6) the Tramontana faction did not act with due care; and (7) those
directors acted for an improper personal, rather than appropriate business, purpose. The court
found the first two grounds unpersuasive to the question of whether the meeting was validly
convened, but it found that the third and fourth grounds for invalidity did have merit. The court
did not consider the last three claims because it had already decided that the meeting was
invalidly convened on other grounds. Inre Bigmar, Inc. Section 225 Litig., 2002 WL 550469, at
*18 and n.80.
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trial court are properly within the scope of partial indemnification. Here, Bigmar
argues that May should only be indemnified for time devoted to arguments the
court found dispositive of whether the meeting was validly held and not the
arguments the court explicitly did not address. This approach is unreasonable and
unworkable. Carried to the extreme, it would make it necessary for courts to
consider all issues presented, even those not necessary in deciding the case, or else
risk disadvantaging awinning party in the subsequent indemnification claim.
Thus, the court defines the meeting issue broadly and excludes only those
arguments expressly rejected by the court as insubstantial.

Fourth, the court should critically evaluate the parties’ own good faith
estimates (especially regarding unallocated time) to make sure that the approach
adopted does not result in an unjustly generous or unfairly stingy award—in light
of the outcome of thelitigation. Here, for example, May “won the battle” of the
November 16-18 meeting but “lost the war.” She also was the one to instigate

litigation as part of a strategy of asserting control over Bigmar.?

%! See, e.g., Citadel Holding Corp. v. Roven, 603 A.2d 818, 824 (Del. 1992) (“The fact
that certain defenses may have been stricken in the federal action does not forecl ose the question
of their reasonableness. As a tactical matter, the assertion of such defenses may be justified even
if later found to be without merit and there was no determination in the federal action that such
defenses were asserted in bad faith.”).

28 Trial Tr. at 144-45, 167-69.
10



Taking all of these factors into account, the court concludes that it should
both adopt the allocation methodology advanced by the plaintiff, and exercise its
own judgment and discretion to apply a 30% discount to the total fees arrived at
after elimination of time devoted exclusively to the consent issue, as opposed to
the 15% discount suggested by May’s counsel.?® Thiswill result in an award of
$484,460, or dightly less than half of the total fees and expenses incurred by May
in the Section 225 litigation. The court is satisfied that this award is reasonable in
the circumstances and bears an appropriate relationship to the time expended in
litigating those elements of the meeting issue that are properly indemnifiable.

In addition, May is entitled to an award of “fees on fees’ for her successful
prosecution of this action.*® An award for “fees on fees” will be entered in the
amount $291,829.98, as requested.

Finally, the court agrees with May that she in entitled to pre-judgment

simple interest on the $484,460 award, at the legal rate beginning on September

%9 See Fasciana, 829 A.2d at 188 (“To turn these key facts into an award necessarily
involves a discretionary judgment that is not mathematically precise”).

%0 See Sifel, 809 A.2d at 561 (“Allowing indemnification for the expenses incurred by a
director in pursuing hisindemnification rights gives recognition to the reality that the corporation
itself isresponsible for putting the director through the process of litigation”).
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26, 2002, the date the complaint was filed in this action.® Post-judgment interest
will apply in accordance with the provisions of 6 Del. C. § 2301(a).
V.
Counsel for May shall submit aform of order in conformity with this

opinion on or before December 19, 2003, with consent as to form or on notice.

31 Merritt-Chapman, 321 A.2d at 144 (“Without interest on expenses actualy paid,
indemnification would be incomplete”).
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